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* - New York Private Bank & Trust the holdmg company of Emlgrant Bank isa $6 5 b|lllon

institution that issued and has outstanding $300 million in Trust Preferred Securities [TruPS]
which comprise about 25% of our current Tier 1 Capital. We are facing an impending January
1, 2015 phase out of 75% of our TruPS and the balance on January 1, 2016 if changes and .
clarlﬁcatlons sought by our comment letter to the Interim Final Rule [IFR] publishedinthe .-,

CFTC

” "New York Prlvate Bank & Trust is the holdmg company for Emtgrant Bank a 155 year o|d New

York chartered community bank with less than $6.5 billion in assets. Emigrant's consolidated. .-
assets were temporarily above $15 billion on 12/31/09 and below $15 billion by 3/31/10, months
before enactment of the Dodd-Frank Act. Because of our robust risk management and

proactive planning, Emigrant drew down a $2.3 billion FHLB loan equal to the amount of our: '_' '- . :: -

uninsured deposits to be assured of liquidity for those deposits during the Financial Crisis in'.-
March of 2008, before the FDIC increased insurance limits to $250,000 per account. Emlgrant

repaid the loan before 3/31/10, the earliest possible time it could without facing a S|zable - e

prepayment penalty

p The Comment Letter attached advances the fo||owmg proposed changes to the IFR to enable

Emigrant and other banks similarly situated now and in the future to continue counting TruPS -

securities in Tier 1 Capital and not be subject to the phase-out called for in the Basel III v E

implementing regulations for larger, riskier banks

« Thatthe Agencnes be flexible with respect to mstltutlons that had more than $15 b|ll|on in.
‘ consolidated assets as of the 12/31/09 date, but subsequently shrunk their asset size to
below $15 billion.

Federal Register on January 31, 2014 are not acted on by the OCC, FRB, FDIC, SEC, and the x

o The Collins Améndment to Dodd-Frank did not address nor provide for the : o :.

RER Y %:, - possibility that institutions will, for a number of business, economic, and .

. regulatory reasons, have reduced their total assets to less than $15 blthon
o We believe that if a depository holding company has declined below $15 bllllon

and the Volcker Rule
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.. such holding company should still be protected under the Collins Amendment o "_5




| NEW YORK PRIVATE BANK & TRUST CORPORATION: =

.. Corisistent application of the statutory provision of the December 31,2009 date. Under.. .- .
the Basel lli Final Rule, if a depository institution holding company that was below the RO
2009 $15 billion Threshold makes an acquisition, and the resulting organizationhas. .= .. = ... 7~ ¢
total consolidated assets of $15 billion after December 31, 2009, it will be required to ,-" R

phase out its TruPS. So the converse should also be true

" Emigrant Bank will renriaifs well capitalized i it must phase-out it P, Howver th lods o Lo

almost $300 million in Tier 1 Capital will limit our ability to continue our long h|story of serving -

the banking and credit needs of the low and moderate income communities in New York City' s j‘g L

outer boroughs and surrounding countles

L We are aware of at least one other’ Bank in Puerto Rnco whlch is faclng the same problem )

We will appremate your support W|th our proposed changes to the IFR. For your mformatlon .. L
the ICBA also filed a Comment Letter advocating similar changes to the IFR for the benefit of all L
community banks . e

" Sincerely, T i -
. " Harriet Edelman " ="\ " .
Vice Chairman . - = .
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Robert E. Feldman

Execuhve Secretary

Attention; Comments

Federal Dcpos1t Insurance Corporation
550 17th Street, NW

Washington, DC 20429

Re: ' Treatment of Certain Collateralized Debt Obligations Backed Primarily by Trust Preferred
Secunnes with Regard to Prohibitions and Restrictions on Certain Interests in, and
Relationships with, Hedge Funds and Private Equity Funds (Docket No. OCC-2014-0003, Fed
Docket No. R-1480 and RIN 7100 AE-11, FDIC RIN 3064-AE11, SEC File Number $7-01-14,
and CFTC RIN 3038-AE13)

Ladies and Gentlemen:

We are writing regarding the interim final rule (the “Interim Final Rule”) issued by the Office
of the Comptroller of the Currency (the “OCC”), the Board of Governors of the Federal Reserve
System (the “Federal Reserve”) the Federal Deposit Insurance Corporation (the “FDIC?), the
Securities and Exchange Commission and the Commodity Futures Trading Commission (together, the
“Agencies”) and published in the Federal Register on January 31, 2014. The Interlm Fmal Rule would
permit banking entities to, if certain requirements were met, retain interests in certain collaterahzed
debt obligations backed pnmanly by trust preferred securities (“TruPS CDOQs”), despﬂ;e the general
prohibition against banking entities retaining irterests in “covered funds” under Section -619
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(eommOnly referred to as the “Vqlcker Rule”) of the Dodd-Frank Wall Street Reform and Consumer

‘ t of our T ruPS on Janua:y 1 2016 1f the changes o clanﬁcations sought Ey th1s
ot _acted on by the regulators to whem thls letter is respectlvely addressed '
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¢ly important to commumty banks in the current env1ronment incl dmg to

Basel 11 Final Rule

Tn 2013 the Federal Reserve ‘and thc; OCC adopted a more restnctlve final rulé (and the FDIC

Interim Final Rule

In Dece ber‘ 2013, the Agencies 1ssued the much-antmlpated ﬁnal regulatlons under the

prefatory comm‘nts to‘the Intenm Fmal Rule TruPS werc 1ssued by commumty banks frequen’dy
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through TruPS '€DOs:; Under the Interim Final Rule, banking entities may retam an mterest in or
sponsorship of a TruPS QDO 1f the followmg quahﬁcatlons are met

” (1) ' the TruPS CDO was esfabhshed, and the mterest was 1ssued, before May 19 2010

(i1) thc bankmg entity reasonany beheves that the oﬁenng proceeds recewed by the TruP$
CDO were mvested pnmanly in “Quahfymg TruPS Collate and

(i)  the bankmg entlty s mterest in the TruPS CDO Was acqulred on or before Deccmber 10,

2013,

“Quahfymg TruPS Collateral” is defined in the Interim Final Rule a§ “any trust
security or subordmated debt instrument issued prior to May 19, 2010 by a depo itory 1
holdmg company that, as of the end of any teporting period within 12 months imm dlately prec mg
the issuance of such trust preferred security or subordinated debt instrument, had otal co
assets of less than $15 000,000,000 or 1ssued prior to May 19, 2010 bya mutual holdmg com

P Der 2
under the Intenm Fmal Rule 1o the deﬁmtxon of “Quahfymg TruPS Collateral K2

The $15 b11hon total consolidated asset amount can have a profound impact on banking
entmes abxhty to hold TruPS mvestments as well as such entmes abxhty to contmuc mcludlng Tr S

purpdsa of the provisidfl
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Comments

The 2009 $1 5 Blllzon Threshold

Whlle we beheve that a $15 blllron total consohdatcd asset amount is gen ally appropriate
determrmng whether an institution’ should be treated as a commumty bankmg entity or’ large
more cornplex bankmg entity, we beheve that bankmg entities that exceeded the 2009 $15
Threshold but subsequently have less than $15 billion in total consolr ated

erently than banking entities that were below the 2009 $15 Brlhon Thr

stated while the $15 billion amount seems appropriate, the inconsistent apphcatron of the December
31,2009 date does not. We believe it is of the utmost importance that community banking entities that
should be ehgrble for the protectlons of the Collins Amendment (and to comn

issued before May 19, 2010 as an element of Tier 1 caprtal under the Basel III Final Ri

Threshold but smce has decreased below stch threshold ‘should be treated the same as ther
community banks,

If a bankmg entity exceeded the 2009 $15 Bﬂhon ’Ihreshold but decreased its total

2009 (over four years ago) Rather, 1n the current environment of risk m
systermc ]evel, banlqng entrtres have a varrcty of reasons why they may grow
ch ba i Ik

trea'ted.the same as Iarger more complex and riskier banks s1mp1y becaﬁse they were ger at
December 31, 2009, '

B11110n Threshold but if the same holdmg company snnply grew org,\. ly
then its TryPS would not be "equrred to be phased out, The prefatory comm
Rule provrde that “the agencres" continue to believe these provisions appropn ely s
that are larger (or that become larger) to the stricter phase-out requirements for non-qualifying capital
instruments [such as TruPS], consistent with the language and intent of section 171 of the Dodd-Frank
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(3) Depository institution holding companies under 315 billion
and 2010 MHCs. (i) Non-quahfymg capital instruments 1ssued by
depos1tory institution holdmg companies under $15 billion and 2010
MHCs prior to May 19, 2010 may be included in additional tier 1 or tier
2 capltdi if the ingtrument was mcluded in tier 1 or tier 2 capital
respectwely, as of January 1,2014.

Alth h we acknowledge that the term “depos1tory institution holdmg compames der $15
billion™ is d ion _ ) ‘00(0)(2)(1) 1:0 mean “a dep051tory msti ion

such sectmn .ii”lay appqar to bé 1napp11cable
300(c)(3)(x) would suggest that TruPS 1ssued pnor to May 19 2010 by a de '

in addmonal T1er 1o or T1er 2 capxtal if the TruPS were mcluded in Tler 1 or Tier 2 capxtal respg: valy,
as of January 1, 2014 subJect to the hmltatlons get forth in Section 300(c)(3)(n) This plain
reading mterpretahon would result in 2 faJr apphca’aon of Secuon 300(c)(3) to commumty barniks.
More(Wer, Section- 300(0)(2)(1) is a spemal and hrmted prowsmn deahng with mergers and
acquisitions, and the def definition in that prov151on should be limited to mergers and acqms1 ons.

- y's Tier 1or Tlcr 2 capltai‘as~of Janua;ry 1 2014 Hernice, there 1s no
opporumﬂ:y for abuse or mampulatlon '



Office of the Comptroller of the Currency

Board of Governors of the Federal Reserve System

Federal Deposit Insurance Corporation

Commodity Futures Trading Commission

Securities and Exchange Commission

March 3, 2014 ‘ Page 7

Suggested Actions

Intéfim‘gFihel‘Rule _‘

Wlth respect to the Intenm Fmal Rule, we suggest that the term “Quallfymg TruP$ Collateral”
should be deﬁned as follows

any trust preferred security or subordinated debt mstrument (a) 1ssued
pnor to May 19, 2010 by a deposrtory mstxtutxon holdlng companv that,

as of (1) the end of any reporting period W1thm 12 months 1mme liately
precedmg the issuance of such trust preferred security or subordmated
debt instrument or (ii) March 31, 2014, had total consohdated dssets of
less than $15 000,000, 000, or ®) 1ssued prior to May 19, 2010 by a

mutual hold1ng company

This change fo the definition of “Qualifying TruPS Collateral” would result in more TruP$
CDOs being exer pted from the deﬁmtlon of “covered funds” under the Intenm F1na1 Rule. It woi
allow bankmg entities to continue holdmg mterests in TruPS CDOs pmnanly backed by TruPS issued
by bankmg entrues that had total consohdated assets of less than $15 bllhon as of the end of

us1. g the $15 bllhon asset amount as determmatlve of what isa commumty bank

,:.,‘9.1‘1?95, dm@fltand Basel I1T Fi?!?‘..B“?e

have Iess than $15 b1111on m total )
apphcable to bankmg entiti es ‘that e
remain above $15 bﬂhon, ThJS woulc uage 1

_.300(c)(3) of the Basel 1) F1na1 Rule currently prov1des but We WOuld suggest that
Section 300(c)(3) be cla.uﬁed to make this point explicit. Spec1ﬁeally, we would suggest addmg
the following sentence to Section _ _300(c)(3)(0):
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, _Jow $15 bllhon should be rcqulred to phase-out TruP S
banking entlty on or before May 19 2010 from Tier 1 capltal1 To do otherwme may lead to
results for some commumty banks, partlcularly those without ready access to the cap1ta1 markets, and
at a time that capltal is even more important to commumty banks,

passed i 1n Congress NYPB&T’S total consohdated aSSets were well under $15 billion. NYP]
not appear to be the type of large and complex bankmg entity that were mtended to be T
phase-out TruPS ﬁom inclusion in Tier 1 capital ynder the Collins Amendment and the Basel 11 Fmal
Rule, We are aware of at least one other bank holdmg company that shghﬂy exceeded the 2009 $15
Bﬂhon Threshold but is now well below $15 billion.  Rigid apphcahon of thls rule m1ght adversely
affect other holdmg companies as well.

2010 as an element of T1er 1 capltal in the 'same manner as bankmg ennt(es that Were bel s 20
Threshold Accordmgly, this is somethmg that would need clarification in the form of an interpretation or a rev151on to the
Basel Il Final Rule,
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We suggest that the appropnate agencies use their authonty to clanfy and interpret the Collins

cons1stency among the prov151ons of the Colhns Amcndment, the Basel III Fmal Rule and the ‘Inteﬂm
Final Rule with respect to TruPS.

information on a.ny‘chmg contained in this letter, please call the undemgned at 212- 850-4906 or e-mall

the undermgned at waldr@emlgrant com.

Sincerely,

Ridhard C. Wald
Vice Chairman

Thank you for the opportunity to-comment on the Interim Final Rule. If you would like further ——



