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Ladies and Gentlemen:
The Independent Bankers Association of Texas (“IBAT”) is a trade association
representing over 400 independent, community banks domiciled in Texas. All of
its members make real estate secured loans, which will be affected by this
proposal. Furthermore, many of its members are located in communities that are
significantly affected by hurricanes and the flooding that ensues from such
events. At the same time, these community banks are struggling with the
changes in residential mortgage lending rules resulting from the Dodd-Frank Act.
In short, IBAT’s members are significantly impacted by these rules and need a
system that is effective but readily achievable.
Private insurance
The proposed regulation requires regulated lending institutions to accept private
flood insurance “which is at least as broad as the coverage provided under a
standard flood insurance policy under the national flood insurance program,
including when considering deductibles, exclusions, and conditions offered by the
insurer.” However, it is unlikely that lenders will be able to make this
determination and will therefore likely just not accept private flood insurance
rather than risk noncompliance.
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Escrow
The proposed rules require escrow for all loans subject to mandatory purchase requirements regardless
of whether the loan closed before or after the effective date of the rules. Many loans currently on the
books do not contractually require escrow of taxes or insurance and do not provide for escrow accounts
during the life of the loan. These loans could probably be amended to require escrow. However, this
can’t be done unilaterally and would necessitate having the borrowers sign new documents. The lender
couldn’t require the borrower to sign the loan documents, and borrowers may balk at changes that
increase their monthly payments. The proposed rules should be changed to require escrow only on
loans whose applications were received after the effective date of the rules.
Force placed insurance
When premiums are not escrowed and a policy lapses for non-payment of premium, may the lender bill
the borrower for insurance obtained for the period between the lapse and the date the lender
discovered the lapse? The proposed rules do not answer this important question. A policy lapsing for
failure to pay premiums is an event of default under the deed of trust. The question should be
answered in the affirmative as the lender should be able to recoup expenses it incurs when the
borrower defaults.
Our read of the proposed rule indicates that the lender is responsible for cancelling the force placed
policy back to the date that the borrower can show he has insurance. However, unlike credit insurance
rules, the refund of premiums in this scenario is not back to inception. Rebates of premium are
governed by state law and would not be affected by this rule. Accordingly, if unchanged, this rule would
mean that the lender is stuck with a portion of the premium for the force placed insurance—which was
purchased only because the borrower did not satisfy the obligations of his agreement. In short, the
borrower can default and cause the lender to pay for the default. This is an unfair result.
Conclusion
The proposed rules contain these and other uncertainties, which dictate that they be substantially
amended or withdrawn and redrafted. Without those changes, the lending community may not accept
private flood insurance policies because of the number of unanswered questions. Furthermore, the
escrow provisions are unworkable for existing mortgage loans, and the rebate of force placed insurance
premiums flies in the face of state insurance rules and fairness.
Please do not hesitate to contact me if you have questions.
Sincerely,

Christopher L. Williston, CAE
President and CEO

