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Re: 	 RJN3064-AD08: 
Proposed Rule Implementing a One-Time Assessment Credit 

RIN 3064-AD02: 

Proposed Rule Setting the Designated Resewe Ratio 


RIN 3064-AD07: 
Proposed lnterim Rule Specifying,Dividend Requirements 

Dear Mr. Feldman: 

Merrill Lynch Bank USA, a Utah-chartered industrial bank, the deposits of which 
are insured by the Federal Deposit Insurance Corporation ("FDIC") ("MLBUSA"), and 
Merrill Lynch Bank & Trust Co., FSB, an FDIC-insured federal savings association 
("MLBT-FSB"), appreciate the opportunity to comment on the proposed rulemakings 
issued by the FDIC relating to a One-Time Assessment Credit, 71 Fed. Reg. 28809-
288 19 (May 18,2006) ("Proposed Assessment Credit Rule"), the Deposit Insurance 
Assessments--Designated Reserve Ratio, 71 Fed. Reg. 41973-41976 (July 24,2006) 
("Proposed DRR Rule"), and the Interim Rule Specifying Dividend Requirements, 71 
Fed. Reg. 28804-28809 (May 18,2006) (the "Proposed Interim Dividends Rule"). All of 
these proposed rules have been issued by the FDIC pursuant to the provisions of the 
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Federal Deposit Insurance Reform Act of 2005, Title 11 of Public Law 109-171 ("Refom 
Act"). 

Summary of Recommendations 

In summary,our comments to the FDIC on the proposed rule are as follows: 

The FDIC should exercise its regulatorydiscretionand not automatically apply 
the one-timea s s ~ m e n tcredit (C4Credit")to offset 100 percent of the deposit 
insurance premium assessment in 2007 and 90 percent of such premium 
assessment in 2008 and 2009. Rather, the FDIC should phase-in the application of 
the Credit over a four or five year period. 

Transfers of Credits should be permitted only in cases of mergers, 
consolidations,or purchase and assumption transactions whew the underlying 
deposit is also transferred. The FDIC should not allow for the transfer of Credits 
not coupled with a transfer of the under1yng  deposit, as this type of transfer of 
Credts is not contemplated by the Reform Act. 

The DRR should be set at the lower end of the range established by Congress; a 
1.25 percent D M is not necessary given the supervisory and enforcement tools 
availableto the FDIC and the other federal bank regulatory authorities and the 
current and projected financial condition of the industry. The FDIC should let 
the DRR drift towards 1.15percent until the Credit is utilized, and then, only if 
conditionswarrant, increase the DRR over several years so as to minimize the 
"premium shock" that will result from a rapid increase in the ratio. 

A phased-inincrease in the DRR will prevent sharp swings in premium 
assessment rates. Any DRR set by the FDIC that is at or approaches the historic 
deposit reserve ratio should be phased in over a period of time. Without such a 
phased-in approach, setting the DRR at or near historic levels would have a 
significant, profound, and disproportionately negative impact on those institutions 
that have grown substantially since 1996 and have little or no Credits available to 
offset any increase in assessments, as well as on those institutions that exhaust their 



Mr. Robert E. Feldman 
Federal Deposit Insurance Corporation 
August 16,2006 
Page 3 

Credits in 2007. Any dramatic increase in assessment rates to achieve a high DRR 
(even one at 1.25 percent) over a short period of time also could prevent those 
institutions with little or no Credits available from fairly competing in the financial 
services marketplace. It could also discourage new institutions from forming and 
entering that marketplace. 

Any interim dividend rule should take into account all statutory factors. We 
urge the FDIC to adhere to the multi-factor criteria set forth in the statute for 
calculating dividend payments, and to put in place a framework ensuring that all 
institutions paying assessments into the DIF will receive their pro ratu share of any 
dividends paid by the DIF. 

A. Background 

MLBUSA and MLBT-FSB are wholly-owned subsidiaries of Memll Lynch & 
Co.,Inc. ("'MerrillLynch"). Merrill Lynch, through its financial institution subsidiaries, 
has been in the banking industry for two decades. MLBT-FSB, or its predecessor insured 
depository institution, has been FDIC-insured since April 30, 1986 and MLBUSA has 
been FDIC-insured since October 31, 1988. MLBUSA and MLBT-FSB are both "well 
capitalized" as that term is defined in the prompt corrective action provisions of the 
Federal Deposit Insurance Act ("FDIA") and implementing regulations.' Both -USA 
and MLBT-FSB have experienced significantde novo deposit growth since 1996. Thus, 
while both institutions are eligible to participate in the one-time &posit insurance 
assessment credit discussed below, their proportion of the Credt is relatively small. 

B. The Reform Act 

The Reform Act, enacted on February 8,2006, after several years pending in 
Congress, amends the deposit insurance system, by among other things, merging the 
Savings Association Insurance Fund and the Bank Insurance Fund, increasing deposit 
insurance coverage for retirement accounts, and providing for a reform of the risk-based 
insurance assessment system. The Reform Act also provided for a one-time credit 
against future deposit insurance assessments for those institutions that were in existence 
on December 31, 1996, and had paid assessments prior to that date (the last time 

See 12 U.S.C. 5 18310; 12 C.F.R. Part 208, Subpart D. 
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insurance assessments were generally imposed on financially sound, well capitalized 
institutions). 

The Reform Act is premised on two important concepts - first, that all insured 
depository institutions are to pay premiums or assessments at some level for deposit 
insurance; and second, that the FDIC Board is given the discretionary authority to 
establish the designated reserve ratio ("DRR) at a level between 1.15 percent and 1.50 
percent and a mandate to exercise its best judgment to annually establish the DRR at a 
level that reflects the needs of the insurance fund. Of all the significant changes 
contained in the Reform Act, probably the most significant is the elimination of the fixed 
DRR of 1.25 percent that had existed since 1991,and the directive to the FDIC Board to 
use its discretionary authority to set the DRR where the Board believes it most 
appropriate --within that statutorily prescribed range of 1.15 percent to 1.50percent--
given the true risk faced by the insurance fund.2 

C. 	 The Aggregate Asmsment Credit Should be Allocated Over a Periad of 
Time and Transfersof Credits Should be Permitted Only in Cases of 
Mergers, Consolidations, or Purchase and Assumption Transactions 

1. 	 The Aggregate Assessment Credit Should be Allocated Over a Four or 
Five-Year Period 

Under the Reform Act, the FDIC is required to provide for a one-time assessment 
Credit to each "eligible" insured institution, based on that institution's assessment base as 
of December 31, 1996, compared to the combined aggregate assessment base of all 
eligble institutions as of that date, that may be applied to offset future deposit insurance 
assessments imposed on such in~titution.~ In allocating this Credit (which equals 10.5 
basis points of the total combined assessment base as of December 31,2001, or 
approximately $4.7 billion), Congress provided the FDIC with some discretion to 
establish the qualifications and procedures that would govern the application of the 

2 Fed. Deposit Ins. Reform Act of 2005, 120 Stat. 14 (2006) (codified as amended at 12 
U.S.C. 5 1817(b)(3)(2006)). 

Fed. Deposit Ins. Reform Act of 2005, 120 Stat. 18 (2006)(codified as amended at 12 
U.S.C. 8 18 17(e)(3) (2006)). 
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redi it.^ However, the Reform Act also provides that, generally, for assessments that 
become due for assessment periods beginning in fiscal years 2008,2009 and 2010, 
Credits may not be applied to more than 90 percent of an institution's assessment. In 
addition, certain institutions that exhibit financial, operational or compliance weaknesses 
may not apply the entire Credit allocated to them, and the Credit may be restricted further 
if the FDIC is operating under a restoration plan to recapitalize the Deposit Insurance 
Fund ("DIF).~ 

The Proposed Assessment Credit Rule generally follows these Reform Act 
provisions. However, while it is not explicitly stated, to the extent that institutions have 
available Credits, the Proposed Assessment Credit Rule would put in place a procedure 
that would automatically apply an institution's available Credit to offset 100 percent of 
any deposit insurance premium due in 2007 and 90 percent of the premium due in 2008, 
2009, and 2010. While the literal text of the Refonn Act appears to allow for such an 
approach, we note that if the FDIC were to implement this provision as proposed, it 
would clearly take what was intended by Congress to be a ceiling and make it agoor. In 
this instance, the Reform Act (at least as to the application of the Credit to assessments 
imposed in 2008 through 2010) is explicit: 

'The amount of a credt to any eligible insured depository institution under this 
paragraph may not be applied to more than 90percent of the assessments 
imposed on such institution . . . that become due for assessment periods beginning 
in fiscal years 2008,2009, and 2010."~(Emphasis added.) 

In short, we urge the FDIC to exercise its regulatory dscretion and phase-in the 
application of the Credit over a four or five year period. 

We also believe that the FDIA provides the FDIC with the discretion to limit the 
use in any one year of the aggregate amount of the Credit available to all eligble 
institutions to a certain percentage of the total $4.7 billion. For example, using basic 
notions of safety and soundness as support, the FDIC could limit the total amount of the 

Id. 

Id. 

Id.  
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aggregate Credit available to all institutions to 20 percent per year. In such a scenario, an 
eligible institution could apply 20 percent of its total Credit allocated to it per year, thus 
utilizing the entire Credit over a period of five years. A 20 percent allocation of the 
aggregate Cre l t  per year would help to smooth out the anticipated disproportionately 
negative impact on the more than 1,400banks, including MLBUSA and MLBT-FSB, that 
are not eligble for, or are only entitled to, a small percentage of the Credit, if the DRR 
also is increased significantly and substantial assessments are required to be imposed. In 
addition, a limit on aggregateCredit use in whatever form would be more consistent with 
one of the principal concepts behind the Reform Act, namely that all insured institutions, 
not just certain institutions, should be required to pay insurance assessments. As 
discussed further below, phasing in the use of Credits would also implement the statutory 
mandate to avoid payment shock to the institutions required to pay the assessments. 

Furthermore, while we recognize that some cut-off date had to be established to 
determine which institutions would be eligible for the Credit, and that any transfers of 
deposits after that date would be difficult to track other than those transferred by merger 
or purchase and assumption transactions, the effect of the Reform Act's Credit provisions 
is somewhat arbitrary in that the institutions that will receive the largest benefit from the 
Credit are those that have grown substantially since 1996by merger, rather than those 
(such as -USA) that have grown substantially by attracting new bank deposits. 
Deciding to phase in the Credit would minimize this somewhat arbitrary impact of the 
law on similarly sized institutions that have grown over the past ten years, but in different 
ways, and create a more equitable playing field, as well as avoid volatility in premiums 
for both types of institutions going forward. 

2. 	 Traders of Credits Should be Permittd Only in Cases of Mergers, 
Consolidations,or Purchase and Assumption Transactions where the 
Underlying Deposit is also Transferred 

We also believe that the FDIC should interpret the "successor" provision of the 
FDIA' narrowly to allow on1y for transfers of Credits in connection with transfers of the 
underlying deposits in true mergers or consolidations or in connection with purchase and 
assumption transactions that are the equivalent of mergers in which an eligible institution 
conveys all of its deposit liabilities and substantially all of its assets to a single acquiring 

'Id. 
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institution-- transactions which in either case require regulatory approval under Section 
18(c) of the FDIA. The term successor^' is used in the Reform Act in connection with 
determining which institutions should be eligible for the Credit. The Reform Act also 
provides for transfers of Credits to successors of eligible insured institutions that also 
succeed to the predecessor's assessment base.8 Thus, transfers of deposits due to 
mergers, consolidations, or purchase and assumption transactions occurring after the 
Crecht is established are contemplated by the Refonn Act. 

However, Section 327.34(c)of the Proposed Assessment Credit Rule authorizes 
the transfer of Credits to any insured depository institution without any accompanying 
transfer of the underlying deposit.9 This type of transfer of Credits is not contemplated 
by the terms of the Reform Act. We believe that the FDIC should therefore follow the 
language and intent of the Reform Act and not allow for such transfers. Otherwise, 
authorizing the transfer of Credits, as proposed in Section 327. 34(c), could result in the 
utilization of the entire $4.7 billion amount of Credits in the first year, increasing the 
likelihood that institutions such as MLBUSA and MLBT-FSBwould have to pay a 
disproportionately high percentage of the near-term deposit assessment premiums 
especially if the FDIC decides--as it has proposed-- to increase the DRR. 

D. 	 The DRR Should be Set at the Lower End of the Ftange Established by the 
Reform Act, and Any Increasm in the DRR Should be Phased In 

1. 	 The DRR Should be Set at the Lower End of the Range: A 1.25 
Percent DRR is not Necessary in the Current Environment 

MLBUSA and MLBT-FSB believe that, in implementing the new risk-based 
deposit insurance assessment system mandated by the Reform Act, the FDIC should 
exercise its new authority and set the DRR at the lower end of the statutorily mandated 
range, instead of the 1.25 percent put forth in the Proposed DRR Rule. We believe this 
point is more important than our comments about the use of Credits set forth in Part C of 
this letter. 

Id. 

See Notice of Proposed Rulemaking on One-Time Assessment Credit, 7 1 Fed. Reg. 
28809,28818 (May 18,2006). 
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MLBUSA and MLBT-FSB recognize the historical significance of the 1.25 
percent deposit reserve ratio. At the time the 1.25percent deposit reserve ratio was 
mandated by Congress in 1991, the FDIC and the banking system had just experienced 
the savings and loan crisis of the late 1980's and were experiencing the beginning of an 
economic dislocation that ultimately would result in a significant number of bank and 
savings and loan association failures. Given the then history and condition of the 
economy and the banking industry at that point, setting a relatively stringent deposit 
reserve ratio at the time made imminent sense and resulted in sufficient reserves for the 
insurance funds to withstand the impact of the failures during those years. With the full 
regulatory implementation of the Financial Institutions Reform, Recovery, and 
Enforcement Act of 1989" and the passage of the Federal Deposit Insurance Corporation 
Improvement Act of 1991," however, the FDIC and the other federal bank regulatory 
agencies have been provided with numerous supervisory and enforcement tools to 
enhance the safe and sound operation of insured depository institutions. These statutory 
and regulatory provisions include, for example, higher capital requirements, tougher 
enforcement provisions, prompt corrective action authority, cross-guarantee liability, 
enhanced affiliate transaction restrictions, and the increased use of business plans. As a 
result of these provisions, the banlung industry is today substantially stronger than it was 
in the early 1990's,with far fewer bank failures and a corresponding reduction in claims 
against the deposit insurance fund. 

In part because of the success of these supervisory tools, and the recommendation 
of the FDIC to provide it with more flexibility in setting deposit assessment rates that 
more closely reflect the risk to the fund, the Reform Act now gves the FDIC the ability 
to set the DRR on an annual basis at a level that the FDIC believes is most appropriate 
within the statutorily prescribed range of 1.15 percent to 1.50percent, based on several 
factors. The factors that the FDIC is to consider include (i) the risk of losses to the DIF 
in such year and future years, including historic experience and potential and estimated 
losses from insured depository institutions; (ii) economic conditions generally affecting 
insured depository institutions so as to allow the DRR to increase during more favorable 
economic conditions and to decrease during less favorable economic condtions, 
notwithstanding the increased risks of loss that may exist during such less favorable 

l o  Pub. L.No. 101-73, 103 Stat. 183 (1989). 

" Pub. L. No. 102-242, 105 Stat. 2236 (1991). 
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conditions, as determined to be appropriateby the FDIC Board; (iii)a mandate to seek to 
prevent sharp swings in the assessment rates for insured depository institutions; and (iv) 
such other factors as the FDIC Board may determine to be appropriate.I2 

A review of these statutorily mandated factors should compel the FDTC to 
conclude that it can set the DRR at the lower end of the range. First, the risk of loss to 
the deposit insurance fund since 1997 has been, and continues to be, relative1y low. 
Indeed, a review of the actuarial history of the FDIC from 1990 to 2005 shows that FDIC 
insured losses materially decreased during the period from 1995 to 2005 as compared to 
the losses experienced by the insurance fund during the period from 1990to 1994. In 
addition, the ratio of insolvency losses to average insured deposits has been quite low in 
recent years, especially when compared to the early 1990's. (See Exhibit A attached to 
this letter.) This especially low level of losses over the past 12 years, both in absolute 
terns and relative to total insured deposits, coupled with an equally favorable loss 
outlook for the next few years, strongly supports a strategy of allowing the DRR to drift 
downward close to 1.15 percent. While no one can project the future with certainty, a 
review of the actuarial history since the mid-1990's strongly suggests that these trends 
will continue in the short and intennedate term. In fact, the FDIC has reported that 
"there has not been a failure of an FDIC-insured institution in more than seven quarters--
since June 25,2004. This [now two-year period] is the longest interval without an 
insured institution failure in the FDIC's 73-year history."13 

On this basis alone, MLBUSA and MLBT-FSB believe that the current and 
projected financial condition of the industry do not support continuing the DRR at its 
historical rate of 1.25 percent and that the FDIC should exercise the discretion given to it 
by Congress under the Reform Act. Specifically, the FDIC should let the DRR dnft 
towards 1.15percent until the Credit is utilized, and then, only if conditionswarrant, 
increase the DRR over several years so as to minimize the "premium shock" due solely to 
increasing the ratio. The FDIC has the statutory authority to take such action and would 
not, in our view, be subjecting the deposit insurance system to any undue risk. Certainly, 

12 Fed. Deposit Ins. Reform Act of 2005, 120 Stat. 14 (2006) (codified as amended at 12 
U.S.C. 8 1817(b)(3) (2006)). 

l3  FDIC Press Release, Banks and Thrifts Report Record Earnings in First Quarter,May 
25,2006. 
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that point is driven home when one considers that the recent reduction in the DRR is 
caused almost exclusively by deposit growth rather than losses suffered by the FDIC.'~ 

The Reform Act also requires the FDTC to "seek to prevent sharp swings in the 
assessment rates" for all insured depository institutions. Thus, it appears that Congress 
gave the FDIC Board the flexibility to change the DRR in large part to prevent such large 
swings in assessment rates. Moreover, the FDIC's own recommendations on deposit 
insurance reform in 2001 urged that the FDIC be given this flexibility, stating: 

"Sharp premium swings triggered by deviations from the DRR should be 
eliminated. If the fund falls below a target level, premiums should increase 
gradually. If it grows above a target level, funds should be rebated gradually. The 
emphasis of the current deposit insurance system on maintaining the 1.25 percent 
DRR creates the potential for volatile premiums. This is Iikely to result in the 
industry paying high premiums when both banks and the economy can least afford 
it. The deposit insurance system should work to smooth economic cycles, not 

14 See, e.g., FDIC Press Release, Banks and Thrifts Report Record Earnings in First 
Quarter,May 25,2006 ("[As of] March 3 1[, 20061, the reserve ratio of the new fund was 
1.23 percent, compared to 1.25 percent at the end of 2005 and 1.29percent on March 31, 
2005. The declining trend in the reserve ratio has k e n  caused by strong growth in 
insured deposits in response to higher interest rates on deposit accounts."); FDIC, Risk-
Based Assessment System, Current Slatus of the Funds,updated May 17, 2006 ("In 
preparing the November assessment rate cases, staff assumed that between June 30,2005 
and June 30,2006there would be modest loss provisions for insurance losses. So far, 
however, DF has benefited from negative provisions for losses for the 9 months ending 
in March 2006. On the other hand, preliminary estimates of insured &psit growth for 
the 9 months ending in March 2006 have been higher than anticipated for the 12-month 
period through June 30,2006 (about 6.6 percent over 9 months, compared to a 5.6 
percent 12-month growth projection from June 30,2005 throughJune 30,2006 in the 
November Board case)"); FDIC Press Release, FDIC Board Votes to Maintain Premium 
Rates for Banks and Thrijls, May 9,2006 ('The reserve ratio for the funds combined 
stood at 1.25 percent as of December 31,2005. An early estimate indicates that the 
reserve ratio for the DIF fell to 1.23 percent as of March 31,2006, due to very strong 
insured deposit growth. While the banking industry remains healthy and no insured 
institution has failed since June 2004, the FDIC staff expects strong insured deposit 
growth to reduce the reserve ratio to 1.20percent by year-end without an increase in 
premium rates."). 
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exacerbate them. It would be preferable for the fund to absorb some losses and 
for premiums to adjust gradually. This can be accomplished by establishing a 
target for the fund. If the fund varied from the target, surcharges or rebates would 
be used to bring the fund back to the target gradually. The target could be a range 
within which premiums would be constant. Alternatively, it could be a fixed 
reserve ratio such as the current DRR. For example, the reserve ratio could be 
allowed to vary between 1.15 percent and 1.35 percent."15 

Avoiding volatile swings in net assessment rates should be a particularly critical 
factor to the FDIC in setting the DRR during the next five years, so that sharp swings in 
net deposit insurance rates do not occur as a result of the implementation of the Credit. 
The FDIC staff recognized this issue in the Proposed DRR Rule, when it noted that the 
implementation of the Credit would limit initial assessment income, putting further 
downward ressure on the reserve ratio, if recent robust insured deposit growth 
continues.'' Although the FDIC staffs "best estimate" for insured deposit growth for 
calendar year 2006 is 6.8 percent, the staff states that growth in insured deposits this year 

'' FDIC, Keeping the Promise: Recommendufionsfor Deposit Insurance Reform,April 
2001, at 12. Evidently in part because of these recommendations, a report issued by the 
House Financial ServicesCommittee on the Reform Act noted that the Congressional 
Budget Office ("CBO") expected "that the FDIC would attempt to limit volatility in 
premiums and avoid increases in premiums for temporary reductions in the fund. As a 
result, CB0 assumes that the FDIC would try to set premiums at levels considered likely 
to achieve the desired reserve ratio over several years. By expanding insurance 
coverage, H.R.1185 also would affect the FDIC's decision about the reserve target, 
because increasing insured deposits would reduce the DIF's reserve ratio from 1.3 
percent to less than 1.2 percent. For this estimate, CEO assumes that the FDIC would opt 
bo rebuild the reserve gradually following enactmens of the bill, resultinx in a reserve 
radio of close to 1,20 percent over the 10-yearperiod. Setting a higher target would 
require correspondingly higher assessments and would yield higher receipts to the DlF." 
(Emphasis added.) U.S. House of Representatives, Comm. on Fin. Servs.,Federal 
Deposi~Insurance Reform Act of2005, 109th Congress, 1st Session, 2005, House Report 
109-67,at 28. 

l6 Notice of Proposed Rulemaking on Deposit Insurance Assessments--Designated 
Reserve Ratio, 71 Fed. Reg. 41973,41975(July 24,2006). 
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could be as high as 9.8 percent. l7 According to the FDIC staff, institutions with few or 
no Credits will be forced to pay more in the early years.'8 Certainly, as Credits are 
utilized by eligible institutions,all insured depository institutions - including those 
eligible for Credits - will experience "premium shock" if the DRR is increased 
dramatically over a short time frame, i.e. 1to 2 years. 

2. A Phased-In DRR will Prevent Sharp Swings in Assessment R a t e  

If the FDIC nevertheless feels compelled--as it has proposed-- to set the reserve 
ratio at its historic level of 1.25 percent and not at the lower end of the permitted range as 
we recommend, we urge the FDIC Board to allow for the 1.25 percent DRR to be phased 
in over a period of time. As noted previously, in its Recommendations for Deposit 
Insurance Reform in 2001, the FDIC recognizes that the DRR can be considered either as 
a fixed target or a range that could be raised to 1.25percent over time." Because the 
FDIC itself recognizes that requiring a DRR of 1.25 percent in 2007 will almost certainly 
create volatile premiums and a severe rate shock in 2007, any plan to maintain a 1.25 
percent reserve ratio should be achieved gradually over a period of time. 

MLBUSA and MLBT-FSB respectfully suggest that any assessment rate increase 
of more than 7 basis points in 2007 under the new assessment system required by the 
Reform Act would constitute a "premium shock" of the type Congress has directed the 
FDIC to avoid. Furthermore, we believe that the premium assessment rate for Category 
1A banks after 2007 should be limited to 4 basis points to minimize the assessment rate 
hfferential between banks with a substantial remaining Credit relative to those with no 
remaining Credit, until such time as 95 percent of the aggregate amount of the Credit has 

l 7  FDIC, Arthur J. Murton, Director of the Division of Insurance and Research, 
Memorandum to the FDIC Board, DIF Assessment Ratesfor the Second Semiannual 
Assessment Period of 2006, May 5,2006, at 15. 
18 Id., at 4 ('The staff believes that the premium increase next year may be substantial 
absent a significantslowing in insured deposit growth. The burden of the higher 
premium rates in the next couple of years would fall primarily on newer banks and other 
banks that have grown rapidly since 1996, i.e., those banks with few or no assessment 
credits."). 
19 FDIC, Keeping the Promise: Recommendations for Deposit insurance Reform, April 
2001, at 12. 
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been utilized. In other words, any effort to increase the DRR should be structured so that 
no institution in Category 1A would pay assessments any higher than 7 basis points in the 
first year under the new insurance assessment system and that any assessment in any 
subsequent year where more than 5 percent of the Credits remain unutilized be limited to 
4 basis points, as long as the institution remained in Category IA. We believe that this 
approach will allow the FDIC to gradually increase the DRR to the level desired by the 
FDIC without any one insured institution in Category IA suffering from "premium 
shock." 

Without such a phased-in approach, setting the DRR at 1.25 percent would have a 
significant, profound, and disproportionately negative impact on those well-managed and 
well-capitalized institutions that have grown substantially since 1996 and have little or no 
Credits available to offset the increase in assessments that will be necessary to achieve 
that Dm. Indeed, any dramatic increase in assessment rates to achieve a high DRR 
(even one at 1.25 percent) over a short period of time could prevent those institutions 
with little or no Credits available from fairly competing in the financial services 
marketplace. It could also discourage new institutions from forming and entering that 
marketplace. MLBUSA and MLBT-FSB believe that the Reform Act requires the FDTC 
to exercise its discretion in a way that avoids these anti-competitive effects, and instead 
results in a system with more moderate and (assuming economic conditions remain 
stable) predictable premiums. 

E. Any Interim Dividend Rule Should Take Into Account all Statutory Factors 

With respect to the Proposed Interim Dividends Rule, the Reform Act requires 
that the FDIC declare dividends under certain circumstances from the DF,when the 
reserve ratio at the end of a calendar year exceeds 1.35percent. The allocation of the 
dividend to each insured institution is based on a number of factors, includng: (i) the 
ratio of the assessment base of an insured depository institution (including any 
predecessor) on December 31, 1996to the assessment base of all eligible insured 
depository institutions on that date; (ii) the total amount of assessments on or after 
January 1, 1997, paid by an insured depository institution (or any predecessor) to the 
DIF; (iii) that portion of assessments paid by an insured depository institution (including 
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any predecessor) that reflects higher levels of risk assumed by the institution; and (iv) 
such other factors that the FDIC Board deems appropriate.20 

Despite these factors, the Proposed Interim Dividends Rule would, for a two-year 
period, allocate any dividends paid by the DIF when the ratio exceeds 1.35 percent based 
exclusively upon each insured institution's 1996assessment base ratio. We urge the 
FDIC to adhere to the multi-factor criteria set forth in the statute for calculating dividend 
payments, since to omit from the dividendcalculation "the total amount of assessments 
paid on or after January 1, 1997" is simply unfair to those institutions that were chartered 
or experienced significant growth in insured deposits since December 31, 1996. While 
we do not dispute the assertion made by the FDIC in promulgating the proposed rule that 
"it appears quite unlikely that the reserve ratio of the DIF will equal or exceed 1.35 
percent in the near future" and that there is only "a small likelihood of a di~idend,"~'we 
neverthelessbelieve that the statutory criteria should be adhered to even if the likelihood 
of a dividend is extremely remote, and a framework should be put in place from the 
outset ensuring that all institutions paylng assessments into the DIF will receive their pro 
rata share of any dividends paid by the DIF. 

Furthermore, if the DRR for any reason exceeds 1.35 percent in the next two 
years, such increase in the fund will most likely be due to the premiums about to be paid 
by those institutions that either are not eligible for the Credit or are only entitled to a 
small amount of the aggregate Credit. If significant assessments are imposed on these 
institutions that receive little or no benefit from the Credit as a result of the FDIC 
increasing the DRR, for example, to as high as 1.25 percent in one year, and then insured 
deposit growth slows substantially or reverses, it should not be that institutions receiving 
substantial benefit from the Credits also subsequently receive the benefit of any dvidend. 
Such a system of allocating dividends based solely upon each insured institution's 1996 
assessment base ratio would be grossly unfair in that it would impose yet another burden 
on those institutions receiving little or no benefit from the Credit that would already be 
forced to pay significant assessments. Therefore, we urge the FDIC to adhere to the 

20 Fed. Deposit Ins. Reform Act of 2005, 120 Stat. 16 (2006) (codified as amended at 12 
U.S.C. g 1817(e)(2) (2006)). 
2' Notice of hoposed Rulemaking on Dividends, 71 Fed. Reg. 28804,28806 (May 18, 
2006). 
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multi-factor criteria set forth in the statute for calculating dividend payments and to 
include in the dividend calculation the total amount of assessments paid on or after 
January 1,1997. 

MLBUSA and MLBT-FSB greatly appreciate this opportunity to comment on the 
Proposed Assessment Credit Rule, the Proposed DRR Rule, and the Proposed Interim 
Dividends Rule. Ifyou have any questions or would like to discuss our comments with 
you in further detail, please contact the undersigned at 212-449-1639. 

Mark S. himan  
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EXHIBIT A 

FDIC ACTUARIALH ~ S T O R Y ~ ~  
Dollars in millions. 

22 Data source upon which actuarial computations are based: FDIC, AnrauaE Report 200.5, at 109-110, 1 13-1 15. The RTC was 
responsible for the cost of all thrift closures prior to July 1, 1995. Some portion of the 1995 loss amount may have been chargeable 
to the RTC. No attempt was made to separate the insolvency loss chargeable to the RTC from the loss chargeable to the SAIF. 


