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PURCHASE AND ASSUMPTION AGREEMENT
‘ WHOLE BANK

ALL DEPOSITS

THIS AGREEMENT, made and entered into as of the 2|st day of May, 2009, by and
among the FEDERAL DEPOSIT INSURANCE CORPORATION, RECEIVER of
BANKUNITED, FSB, CORAL GABLES, FLORIDA (the “Receiver”), BANKUNITED, a
de novo federal savings association organized under the laws of the United States of America,
and having its principal place of business in Coral Gables, Florida (the “Assuming Bank™), end
the FEDERAL DEPOSIT INSURANCE CORPORATION, organized under the laws of the
United States of America and having its principal office in Washington, D.C., acting in its
corporate capacity (the “Corporation”).

WITNESSETH:

WHEREAS, on Bank Closing, the Chartering Authority closed BANKUNITED, FSB
(the “Failed Bank”™) pursuant to applicable law and the Corporation was appointed Receiver
thereof; and

WHEREAS, the Assuming Bank desires to purchase certain assets and assume ceriain
deposit and other liabilities of the Failed Bank, and the Assuming Bank’s holding company, BU
Financial Holdings LLC, a Delaware limited liability company, desires to provide a warrant to
the Corporation (“Warrant”), on the terms and conditions set forth in this Agreement, the
Addendum to the Purchase and Assumption Agreement, and the Warrant; and

WHEREAS, pursuant to 12 U.S.C. Section 1823(c)(2)(A), the Corporation may provide
assistance to the Assuming Bank to facilitate the transactions contemplated by this Agreement,
which assistance may include indemmnification pursuant to Article XiI; and

WHEREAS, the Board of Directors of the Corporation (the “Board”) has determined to
provide assistance to the Assuming Bank on the terms and subject to the conditions set forth in
this Agreement; and

WHEREAS, the Board has determined pursuant to 12 U.5.C. Section 1823(c)(4)(A) that
such assistance is necessary to meet the obligation of the Corporation to provide insurance
coverage for the insured deposits in the Failed Bank; and

NOW THEREFORE, in consideration of the nutual promises herein set forth and other
valuable consideration, the parties hereto agree as follows:

ARTICLET -
DEFINITIONS
Capitalized terms used in this Agreement shall have the meanings set forth in this Ariicle
1, or elsewhere in this Agreement, As used herein, words imparting the singular include the
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plural and vice versa.

“Accounting Records” means the general ledger and subsidiary ledgers and
supporting schedules which support the general ledger balances.

“Acquired Subsidiaries” means the Subsidiaries of the Failed Bank listed on
Scheduie 3.1a

“Affiliate” of any Person means any director, officer, or employee of that Person
and any other Person (i} who is directly or indirectly controlling, or controlled by, or under direct
or indirect common control with, such Person, or (i) who is an affiliate of such Person as the
term “affihate” is defined in Section 2 of the Bank Holding Company Act of 1956, as amended,
12 U.S.C, Section [841.

“Agreement” means this Purchase and Assumption Agreement by and among the
Assuming Bank, the Corporation and the Receiver, as amended or otherwise modified from time
(o time.

“Assets” means all assets of the Failed Bank purchased pursuant to Section 3.1,
Assets owned by Subsidiaries of the Failed Bank are not “Assets” within the meaning of this
definition. .

“Assumed Deposits” means Deposits.

"Bapk Closing"” means the close of business of the Failed Bank on the date on
which the Chartering Authority closed such institution. .

“Bank Premises” means the banking houses, drive-in banking facilities, teller
facilities (staffed or automaied), and related corporate or administrative facilities, together with
appurtenant parking, storage and service facilities and structures connecting remote facilities to
banking houses and other facilities, and land on which the foregoing are located, that are owned
or leased by the Failed Bank and that are occupied by the Failed Bank as of Bank Closing.

“Book Value” means, with respect to any Asset and any Liability Assumed, the
dollar amount thereof stated on the Accounting Records of the Failed Bank. The Book Value of
any item shall be determined as of Bank Closing after adjustments made by the Receiver for
differences in accounts, suspense iterns, unposted debits and credits, and other similar
adjustments or corrections and for setoffs, whether voluntary or involuntary. The Book Value of
a Subsidiary of the Failed Bank acquired by the Assuming Bank shall be determined from the
investment in subsidiary and related accounts on the “bank only™ (unconsolidated) balance sheet
of the Failed Bank based on the equity method of accounting. Without limiting the generality of
the foregoing, (i) the Book Value of a Liability Assumed shall include all accrued and unpaid
interest thereon as of Bank Closing, and (ii) the Book Value of a Loan shall reflect adjustments
for earned interest, or uneamed interest (as it relates to the “rule of 78s” or add-on-interest loans,
as applicable), if any, as of Bank Closing, adjustments for the portion of samed or uneamed
loan-related credit life and/or disability insurance premiums, if any, attributable to the Failed
Bank as of Bank Closing, and adjustments for Failed Bank Advances, if any, in each case as
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determined for financial reporting purposes. The Book Value of an Asset shall not include any
adjustment for loan prerniums, discounts, or any related deferred income, fees or expenses, or
general or specific reserves on the Accounting Records of the Failed Bank

“Business Dav” means a day other than a Saturday, Sunday, Federal legal holiday
or legat holiday under the laws of the State where the Failed Bank is Jocated, or a day on which
the principal office of the Corporation 15 closed. E

“Chartering Authority” means (i) with respect to a national bank, the Office of
the Comptroller of the Currency, (ii) with respect to a Federal savings association or savings
bank, the Office of Thrift Supervision, (iii) with respect to a bank or savings institution chartered
by a State, the agency of such State charged with primary responsibility for regulating and/or
closing banks or savings institutions, as the case may be, (iv) the Corporation in accordance with
12 U.8.C. Section 1821(c), with regard to self appointment, or (v) the appropriate Federal
banking agency in accordance with 12 U.5.C. § 1821(¢c)(9).

“Commitment” means the unfunded portion of a line of credit or other
commitment reflected on the books and records of the Failed Bank to make an extension of
credit (or additional advances with respect to a Loan) that was legally binding on the Failed Bank
as of Bank Closing, other than overdraft protection plans of the Failed Bank, if any.

“Credit Documents” mean the agreements, instraments, certificates or other
documents at any time evidencing or otherwise relating to, governing or executed in connection
with or as security for, a Loan, including without limitation notes, bonds, loan agreements, letter
of credit applications, lease financing contracts, banker’s acceptances, drafls, interest protection
agrfeements, curensy exchange agreements, repurchase agreements, reverse repurchase
agreements, guarantees, deeds of trust, mortgages, assignments, security agreements, pledges,
subordination or priority agreements, lien priority agreements, undertakings, security
instruments, certificates, documents, legal opinions, participation agreements and intercreditor
agreements, and all amendments, modifications, renewals, extensions, rearrangements, and
substitutions with respect to any of the foregoing.

“Credit File” means all Credit Documents and all other credit, collateral, or
insurance documents in the possession or custody of the Assuming Bank, or any of its
Subsidiaries or Affiliates, relating to an Assct or a Loan included in a Put Notice, or copies of
any thereof.

“Data Processing L ease” means any lease or licensing agreement, binding on the
Failed Bank as of Bank Closing, the subject of which is data processing equipment or computer
hardware or software used in connection with data processing activities. A lease or licensing
agreement for computer software used in connection with data processing activities shall
constitute a Data Processing Lease regardless of whether such lease or licensing agreement also
covers data processing equipment.

“Deposit” means a deposit as defined in 12 U.S.C. Section 1813(1), including
without limitation, outstanding cashier’s checks and other official checks and all uncallected
items included in the depositors’ balances and crediied o the books and records of the Failed
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Bank; provided, that the term “Deposit” shall not include all or any portion of those deposit
balances which, in the discretion of the Receiver or the Corporation, (i) may be required to
satisfy it for any liquidated or contingent liability of any depositor arising from an unauthorized
or unlawful transaction, or (ii) may be needed to provide payment of any liability of any
depositor to the Failed Bank or the Receiver, including the liability of any depositor as a director
or officer of the Failed Bank, whether or not the amount of the liability is or can be determined
as of Bank Closing.

“Equity Adjustment” means the dollar amount resulting by subiracting the Book
Value, as of Bank Closing, of all Liabilities Assumed under this Agreement by the Assuming
Bank from the Book Value, as of Bank Closing, of all Assets acquired under this Agreemeni by
the Assuming Bank, which may be a positive or a negative number.

“Failed Bank Advances” means the total sumns paid by the Failed Bank to (i)
protect its lien position, (ii) pay ad valorem taxes and hazard insurance, and (iii) pay credit life
insurance, accident and health insurance, and vendor’s single interest insurance.

“Fair Market Value” means (i)(a) “Market Value” as defined in the regulation
prescribing the standards for real cstate appreisals used in federally related transactions, 12
C.F.R. § 323.2(g), and accordingly shall mean the most probable price which a property should
bring in a competitive and open market under all conditions requisite to a fair sale, the buyer and
seller each acting prudenily and knowledgeably, and assuming the price is not affecied by undue
stimutus, Implicit in this definition is the consummation of a sale as of a specified date and the
passing of title from seller to buyer under conditions whereby:

(1) Buyer and seller are typically motivated;

(2) Both parties are well informed or well advised, and acting in what they consider their
own best interests;

(3) A reasonable time is allowed for exposure in the open market;

{(4) Payment is made in terms of cash in U.S, dollars or in terms of financial
arrangements comparable thereto; and

{(5) The price represents the normal consideration for the property sold unaffected by
special or creative financing or sales concessions granted by anyone associated with the
sale; !

as determined as of Bank Closing by an appraiser chosen by the Assuming Bank fram a list of
acceptable appraisers provided by the Receiver; any costs and fees associated with such
determination shall be shared equally by the Receiver and the Assuming Bank, and (b} which,
with respect to Bank Premises (to the extent, if any, that Bank Premises are purchased utilizing
this valuation method), shall be determined not later than sixty (60) days after Bank Closing by
an apptaiser mutually selccied by the Receiver and the Assuming Bank within seven (7) days
after Bank Closing; or (ii) with respect to property other than Bank Premises purchased utilizing
this valuation method, the price therefore as established by the Receiver and agreed to by the
Assuming Bank, or in the absence of such agreement, as determined in accordance with clause.
(i)(a) above.

“Fair YValue” means the fair value of a Shared Loss MTM Asset as deteﬁnined in
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accordance with FAS 157 as in effect on Bank Closing.

“First Loss Tranche” means the dollar amount of liability that the Assuming
Bank will incur prior to the commencement of loss sharing, which is the sum of (i) the Assuming
Bank’s asset premium (discount) bid, as reflected on the Assuming Bank’s bid form, plus (ii) the
Assuming Bank’s Deposit premium bid, as reflected on the Assuming Bank’s bid form, plus (iii)
the Equity Adjustrment. The First Loss Tranche may be a positive or negative number,

“Fixtures” means those leaschold improvements, additions, alterations and
installations constituting all or a part of Bank Premises and which were acquired, added, built,
installed or purchased at the expense of the Failed Bank, regardless of the holder of legal title
thereto as of Bank Closing.

“Furpiture and Equipment” means the furniture and equipment, other than
motor vehicles, leased or owned by the Failed Bank and reflected on the books of the Failed
Bark as of Bank Closing, including without limitation automated teller machines, carpeting,
furniture, office machinery (including personal computers), shelving, office supplies, telephone,
surveillance and security systems. Motor vehicles shall be considered other assets and pass at
Book Value,

“Indemnitees” rmeans, except as provided in paragraph (11) of Section 12.1(b),
(i) the Assuming Bank, (ii) the Subsidiaries and Affiliates of the Assuming Bank, and (iii) the
directors, officers, employees and agents of the Assuming Bank and its Subsidiaries and
Affiliates who are not also present or former directors, officers, employees or agenis of the
Failed Bank or of any Subsidiary or Affiliate of the Failed Bank.

“Information Package” means the compilation of financial and other data with
respect to the Failed Bank entitled “Information Package” as of [March 31], 2009 provided to the
Assuming Bank by the Corporation on the web site used by the Corporation to market the Failed
Bank to potential acquirers.

“Legal Balance™ means the amount of indebtedness legally owed by an Obligor
with respect to a Loan, including principal and accrued and unpaid interest, late fees, aitorneys’
fees and expenses, taxes, insurance premiums, and similar charges, if any.

“Liabilities Assnmed” has the meaning provided in Section 2.1.

“Lien” means any mortgage, lien, pledge, charge, assignment for security
purposes, security interest, or encumbrance of any kind with respect to an Asset, or asset of an
Acquired Subsidiary, including any conditional sale agreement or capital lease or other title
retention agreement relating to such Asset or asset of an Acquired Subsidiary.

“Loans” means all of the following owed to or held by the Failed Bank or, for
purposes of Section 4.15, Section 12 J(a)(12) and the Sha.rcd-Loss Agreements any Acqmred
Subsidiary, as of Bank Closing?"

(i) loans (including loans which have been charged off the Accounting
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Records of the Failed Bank in whole or in part prior to the date of the Information Package),
participation agreements, interests in participations, overdrafts of customers (including but not
limited to overdrafts made pursuant to an overdrafl protection plan or similar extensions of credit
in connection with a deposit account), revolving commercial lines of credit, home equity lines of
credit, Commitments, and lease financing contracts;

(i1)  all Liens, rights (including rights of sei-off), remedics, powers, privileges,
demands, claims, priorities, equities and benefits owned or held by, or accruing or to accrue to or
for the benefit of, the holder of the obligations or instruments referred to in clause (i) above,
including but not limited io those arising under or based upon Credit Documents or otherwise in
respect of collateral, casualty insurance policies and binders, standby letters of credit, mortgagee
title insurance policies and binders, other related insurance policies and binders, payment bonds
and performance bonds, insurance or guaranty by any department of any governmental unit,
federal, state or local and escrow, custodial or similar arrangements at any time and from time to
time existing with respect to any of the obligations or instruments referred to in clause (i) above;
and

(iif)  all amendments, modifications, renewals, extensions, refinancings, and
refundings of or for any of the foregoing.

“Qbligor” means each Person liable for the full or partial payment or
performance of any Loan, whether such Person is obligated directly, indirectly, primanily,
secondarily, jointly, or severally.

“QOther Real Fstate” means all interests in real estate (other than Bank Premises
and Fixtures) and loans on “in substance foreclosure” status as of Bank Closing as recorded on
the Accounting Records of the Failed Bank, including but not limited to mineral rights, leasehold
rights, condominium and cooperative interests, air rights and development rights that are owned
by the Failed Bank.

“Person” means any indjvidual, corporation, partnership, joint venture,
association, joint-stock company, trust, nnincorporated organization, or government or any
agency or political subdivision thereof, excluding the Corporation.

“Primary Indemuitor” means any Person (other than the Assuming Bank or any
of its Affiliates) who is obligated to indemnify or insure, or otherwise make payments (including
payments on account of claims made against) to or on behalf of any Person in connection with
the Losses covered under Article X1I, including without limitation, the Receiver under the
Shared-Loss Agreements, any insurer issuing any directors and officers liability policy or any
Person issuing a financial institution bond or banker’s blanket bond.

“Pro forma” means producing a balance sheet that reflects the financial position
of the Failed bank at the date of Bank Closing, The Pro forma financial statements serve as a
. basis for the opening entries of both the Assuming Bank and the Receiver,

“Put Date” has the meaning provided in Section 3 .4.

f
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“Put Notice” has the meaning provided in Section 3.4,

“Record” means any document, microfiche, microfilm and computer records
(including but not limited to magnetic tape, disc storage, card forms and printed copy) of the
Failed Bank generated or maintained by the Failed Bank that is owned by or in the possession of
the Receiver at Bank Closing.

“Related Liability” with respect to any Asset means any liability existing and
reflected on the Accounting Records of the Failed Bank as of Bank Closing for (i) indebtedness
secured by mortgages, deeds of trust, chattel mortgages, security interests or other liens on or
affecting such Asset, (ii) ad valorem taxes applicable to such Asset, and (iii) any other obligation
determined by the Receiver to be directly related 1o such Asset.

“Related Liability Ameunt” with respect to any Related Liability on the books
of the Assuming Bank, means the amount of such Related Liability as stated on the Accounting
Records of the Assuming Bank (as maintained in accordance with generally accepted accounting
principles) as of the date as of which the Related Liability Amount is being determined. With
respect to a liability that relates to more than one asset, the amount of such Related Liability shall
be allocated among such assets for the purpose of determining the Related Liability Amount with
respect to any one of such assets. Such allocation shall be made by specific allocation, where
determinable, and otherwise shall be pro rata based upon the dollar amourt of such assets stated
on the Accounting Records of the entity that owns such asset.

“Repurchase Price” means, with respect 10 any Loan (i) the Book Value,
adjusted to reflect changes to Book Value after Bank Closing, plus (ii) any advances and interest
on such Loan after Bank Closing, minus (iii) the total of amounts received by the Assuming
Bank for such Loan, regardless of how applied, after Bank Closing, plus (iv) advances made by
Assuming Bank, plus (v) total disbursements of principal made by Receiver that are not included
in the Book Value.

“Safe Deposit Boxes” means the safe deposit boxes of the Failed Bank, if any,
including the removable safe deposit boxes and safe deposit stacks in the Failed Bank’s vault(s),
all nghts and benefits under rental agreements with respect to such safe deposit boxes; and all
keys and combinations thereto.

“Settlement Date” means the first Business Day immediately prior to the day
which is one hundred eighty (180) days after Bank Closing, or such other date prior thereto as
may be agreed upon by the Receiver and the Assuming Bank. The Receiver, in its discretion,
may extend the Seitlement Date but not beyond the date which is two hundred ten (210) days
after Bank Closing.

“Settlement Interest Rate” means, for the first calendar quarter or portion
thereof during which interest accrues, the rate determined by the Receiver to be eqnal to the

...equivalent coupon issue yield on twenty-six (26)-week Upited Statcs Treasury Bills ineffectas

of Bank Closing as published in The Wall Street Journal; provided, that if no such equivalent
coupon issue yield is available as of Bank Closing, the cquivalent coupon issue yield for such
Treasury Bills most recently published in The Wall Street Journal prior to Bank Closing shall be
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used. Thereafier, the rate shall be adjusted to the rate determined by the Receiver to be equal to
the equivalent coupon issue yield on such Treasury Bills in effect as of the first day of each
succeeding calendar quarter during which interest accrues as pubhshed in The Wall Street
Joumal.

“Shared-Loss MTM Assets” means those securities and other assets listed on
Schedule 4.15C.

“Subsidiary” has the meaning set forth in Section 3(w)(4) of the Federal Deposit
Insurance Act, 12 U.S.C. Section 1813(w)(4), as amended.

ARTICLE II
ASSUMPTION OF LIABILITIES

2.1  Liabilities Assumed by Assaming Bank. The Assuming Bank expressly
assumes at Book Value (subject to adjustment pursuant to Article VIIT) and agrees to pay,
perform, and discharge all of the following liabilities of the Failed Bank as of Bank Closing,
except as otherwise provided in this Agrecment (such lisbilities referred to as “Liabilities
Assumed™):

(@)  Assumed Deposits, except those Deposits specifically listed on
Schedule 2.1(a); provided, that as to any Deposits of public money which are
Assumed Deposits, the Assuming Bank agrees to properly secure such Deposits
with such of the Assets as appropriate which, prior to Bank Closing, were pledged
as security therefor by the Failed Bank, or with assets of the Assuming Bank, if
such securing Assets, if any, are insufficient to properly secure such Deposits;

(b) liabilities for indebtedness secured by mortgages, deeds of trust,
chatiel mortgages, security interests or other liens of record as of Bank Closing on
or affecting any Assets, if any; provided, that the assumption of any liability
pursuant to this paragraph shall be limited to the market value of the Assets
securing such liability as determined by the Receiver;

(c) borrowings from Federal Reserve Banks and Federal Home Loan
Banks, if any, provided, that the assuinption of any liability pursuant to this
paragraph shall be limited to the market value of the assets securing such liability
as determuined by the Receiver; and overdrafis, debit balances, service charges,
reclamations, and adjustments to accounts with the Federnl Reserve Banks as
reflected on the books and records of any such Federal Reserve Bank within
ninety (90) days after Bank Closing, if any;

. (). . advalorem taxes applicable to any Asset, if any; provided, that the
assumption of any ad valorem taxes pursuant to this paragraph shall be limited to
an amount equal to the market value of the Asset to which such taxes apply as
determined by the Receiver;
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(¢)  liabilities, if any, for federal funds purchased, repurchase
agreements and overdrafts in accounts maintained with other depository
institutions (including any accrued and unpaid interest thereon computed to and
including Bank Closing); provided, that the assumption of any liability pursuant
to this paragraph shall be limited to the market value of the Assets securing such
liability as determined by the Receiver;

M [Reserved];

(g) liabilities for any acceptance or commercial letter of credit (other
than “standby letters of credit” as defined in 12 C.F,R. Section 337.2(a));
provided, that the assumption of any liability pursuant to this paragraph shall be
limited to the market value of the Assets securing such liability as determined by
the Receiver;

o

(b))  duties and obligations assumed pursuant to this Apgreement
including without limitation those relating to the Failed Bank’s overdrafi
protection plans and safe deposit business, if any;

i) liabilities, if any, for Commitments;

)] liabilities, if any, for amounts owed to any Acquired Subsidiary of
the Failed Bank;

k) [Reserved];

@)  [Reserved]; ;

(m) all asset-related offensive Iitigation liabilities and all asset-related
defensive litigation liabilities, but only to the extent such liabilities relate to assets
subject to a loss share agreement, and provided that all other defensive litigation
is retained by the Receiver; and

(n) liabilities, obligations, or responsibilities under the Failed Bank’s
health care plans, if ny. '

Schedule 2.1 attached hereto and incorporated herein sets forth certain categories

of Liabilitics Assumed and the aggregate Book Value of the Liabilitics Assumed in such
categories. Such schedule is based upon the best information available to the Receiver and may
be adjusted as provided in Article VIII. The Assuming Bank does not assume any liabilities or
obligations of the Failed Bank or any of its Affiliates or Subsidiaries whether accrued, absolute,
contingent or otherwise, asserted or unasserted, known or unknown, other than the Liabilities

2.2 Interest om Deposit Liabilities. The Assuming Bank agrees that, from and after
Bank Closing, it will accrue and pay interest on Deposit liabilities assumed pursuant tp Section
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2.1 at a rate(s) it shall determine; provided, that for non-transaction Deposit liabilities such
rate(s) shall not be less than the lowest rate offered by the Assuming Bank to its depositors for
non-transaction deposit accounts. The Assuming Bank shall permit each depositor to withdraw,
without penalty for early withdrawal, all or any portion of such depositor’s Deposit, whether or
not the Assuming Bank elects to pay interest in accordance with any deposit agreement formerly
existing between the Failed Bank and such depositor; and further provided, that if such Deposit
has been pledged to secure an obligation of the depositor or other party, any withdrawal thereof
shall be subject to the terms of the agreement poverning such pledge. The Assuming Bank shali
give notice to such depositors as provided in Section 5.3 of the rate(s) of interest which it has
determined to pay (which notice may be made subsequent to the application of such new rate(s))
and of such withdrawal rights.

2.3  Unclaimed Deposits. Fifteen months following Bank Closing Date, the
Assuming Bank will provide the FDIC a listing of all deposits by product type not claimed by
the depositor, FDIC will review the list and authorize the Assuming Bank to act on behalf of the
Corporation to send a “Final Legal Notice” to the owner(s) of the unclaimed deposits reminding
them of the need to claim or arrange to continue their account(s) with the Assuming Bank. The
notice will be sent in the form of a letter on the Corporation’s letterhead provided in exhibit 2.3.
The Assuming bank will send the “Final Legal Notice” to the depositors within thirty (30) days
following notification of FDIC approval.

The Assuming Bank will prepare an “Affidavit of Mailing”, as provided in exhibit 2.3, and
forward the “Affidavit of Mailing” to the Corporation.”

If, within eighteen {18) months after Bank Closing, any depositor of the Failed Bank does not
claim or arrange to continue such depositor’s Deposit assumed pursuant to Section 2.1 at the
Assuming Bank, the Assuming Bank shall, within fifteen {15) Business Days after the end of
such eighteen (18)-month period, (i) refund to the Corporation the full amount of each such
Deposit (without reduction for service charges), (ii) provide to the Corporation a schedule of all
such refunded Deposits in such form as may be prescribed by the Corporation, and (iii) assign,
transfer, convey and deliver to the Receiver all right, title and interest of the Assuming Bank in
and to Records previously transferred to the Assuming Bank and other records generated or
maintained by the Assuming Bank pertaining to such Deposits. During such eighteen (18)-month
petiod, at the request of the Corporation, the Assuming Bank promptly shall provide to the
Corporation schedules of unclaimed deposits in such form as may be prescribed by the
Corporation.

2.4 Employee Plans. Except as provided in Section 4.12, the Assuming Bank shall
have no liabilities, obligations or responsibilities under the Failed Bank's employment
agreements, severance, bonus, vacation, pension, profit sharing, deferred compensation, 401K or
stock purchase plans or similar plans, if any, uniess the Receiver and the Assuming Bank agrec
otherwise subsequent to the date of this Agreement.
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PURCHASE OF ASSETS

3.1  Assets Parchased by Assuming Bank. With the exception of certain assets
expressly excluded in Sections 3.5 and 3.6, the Assuming Bank hereby purchases from the
Receiver, and the Receiver hereby sells, assigns, transfers, conveys, and delivers to the
Assuming Bank, all right, title, and interest of the Receiver in and to all of the assets (real,
personal and mixed, wherever located and however acquired) of the Failed Bank whether or not
reflected on the books of the Failed Bank as of Bank Closing, Schedule 3.1 attached hereto and
incorporated herein sets forth certain categories of Assets purchased hereunder. Such schedule is
based upon the best information available to the Receiver and may be adjusted as provided in
Article VIII. Assets are purchased hereunder by the Assuming Bank subject to all liabilities for
indebtedness collateralized by Liens affecting such Assets to the extent provided in Section 2.1.
In addition, Assuming Bank is entitled to the option to acquire additional assets and assume
agreements as set forth in Sections 4.6, 4.7 and 4.8.

3.2  Asset Purchase Price. ,

(a) All Assets and assets of the Failed Bank subject to an option to purchase by the
Assuming Bank shall be purchased for the arnount, or the amount resulting from the method
specified for determining the amount, as specified on Schedule 3.2, except as otherwise may be
provided herein, Any Asset, asset of the Failed Bank subject to an option to purchase or other
asset purchased for which no purchase price is specified on Schedule 3.2 or otherwise herein
shall be purchased at its Book Velue. Loans or other assets charged off the Accounting Records
of the Failed Bank prior to the date of the Information Package shall be purchased at a price of
Z€ro. :

()  The purchase price for securities {other than the capital stock of any Acquired
Subsidiary) purchased under Section 3.1 by the Assuming Bank shall be the market value thereof
as of Bank Closing, which market value shall be (i) the market price for each such security
quoted at the close of the trading day effective on Bank Closing as published electronically by
Bloomberg, L.P., or alternatively, at the discretion of the Receiver, IDC/Financial Times (FT)
Interactive Datn; (ii) provided, that if such market price is not available for any such security, the
Assuming Bank will submit a bid for each sueh security within three days of notification/bid
request by the Receiver (unless a different time period is agreed to by the Assuming Bank and
the Receiver) and the Reeeiver, in its sole discretion will accept or reject each such bid; and (iii)
further provided in the absence of an acceptable bid from the Assuming Bank, each such security
shall not pass to the Assuming Bank and shall be deemed to be an excluded asset hereunder.

(©) Shared Loss MTM Assets, as set forth on Schedule 4.15C, shall be purchased at
the Fair Value stated on the Accounting Records of the Failed Bank at Bank Closing.

(d)  The Parties agree that any indemnification payment made pursuant to-this- -~ - -
Agreement shall be treated as an adjustment to the purehase price for tax purposes, unless’
otherwise required by applicable law.
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33 Manner of Convevance; Limited Warranty: Nonreconrse; Ete. EXCEPT AS
OTHERWISE SPECIFICALLY PROVIDED IN THIS AGREEMENT, INCLUDING,

WITHOUT LIMITATION, ARTICLE XII, THE CONVEYANCE OF ALL ASSETS,
INCLUDING REAL AND PERSONAL PROFPERTY INTERESTS, PURCHASED BY
THE ASSUMING BANK UNDER THIS AGREEMENT SHALL BE MADE, AS
NECESSARY, BY RECEIVER'’S DEED OR RECEIVER’S BILL OF SALE, “AS 1§”,
“WHERE IS”, WITHOUT RECOURSE AND, WITHOUT ANY WARRANTIES
WHATSOEVER WITH RESPECT TO SUCH ASSETS, EXPRESS OR IMPLIED, WITH
RESPECT TO TITLE, ENFORCEABILITY, COLLECTIBILITY, DOCUMENTATION
OR FREEDOM FROM LIENS OR ENCUMBRANCES (IN WHOLE OR IN PART), OR
ANY OTHER MATTERS.

3.4  Puts of Assets to the Receiver.

(a) Puts Prior to the Settlement Date.

(i) During the period from Bank Closing to and including the Business Day
immediately preceding the Settlement Date, the Assuming Bank shall be entitled to require the
Receiver to purchase any Asset or asset of an Acquired Subsidiary which the Assuming Bank
can ¢stablish is evidenced by forged or stolen instruments as of Bank Closing,

(i) At the end of the thirty (30)-day period following Bank Closing and at that time
only, in accordance with this Section 3.4, the Assuming Bank shall be entitled to require the
Receiver to purchase any remaining overdraft transferred to the Assuming Bank pursuant to 3.1
which both was made after the “as of” the date of the Information Package and was not made
pursuant to an overdraft protection plan or similar extension of credit.

The Assuming Bank shall transfer zall such Assets to the Receiver without recourse, and shall
indemnify the Receiver against any and all claims of any Person claiming by, through or under
the Assuming Bank with respect to any such Asset, as provided in Section 12.4.

(b)  Natices to the Receiver. In the event that the Assuming Bank elects to require the
Receiver to purchase one or more Assets, the Assuming Bank shall deliver to the Receiver from
time to tiree a notice (2 “Put Notice™) which shall include:

) a list of all Assets that the Assuming Bank requires the Receiver to
purchase;

(i)  alist of all Related Liabilities with respect to the Assets identificd
pursuant to (i) above; and

(ili)  astatement of the estimated Repurchase Price of each Asset identified
.. . pursuanto (i) above as of the upplicable Put Date, =~

Such notice shall be in the form prescribed by the Receiver or such other form to which the
Receiver shall consent. As provided in Section 5.6, the Assuming Bank shall deliver to the
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Receiver such documents, Credit Files and such additional information relating to the subject
matter of the Put Notice as the Receiver may request and shall provide to the Receiver full access
to all other relevant books and records.

(©) Purchase by Receiver. The Receiver shall purchase Assets that are specified in
any Put Notice and shall assume Related Liabilities with respect to such Assets, and the transfer
of such Assets and Related Liabilities shall be effective as of a date determined by the Receiver
which date shall not be later than thirty (30) days after receipt by the Receiver of the applicable
Put Notice (the “Put Date™).

() Purchase Price and Payment Date. Each Asset purchased by the Receiver
pursuant to this Section 3.4 shall be purchased at a price equal to the Repurchase Price of such
Asset less the Related Liability Amount applicable to such Asset, in each case determined as of
the applicable Put Date. If the difference between such Repurchase Price and such Related
Liability Amount is positive, then the Receiver shall pay to the Assuming Bank the amount of
such difference; if the difference between such amounts is negative, then the Assuming Bank
shal] pay to the Receiver the amount of such difference. The Assuming Bank or the Receiver, as
the case may be, shall pay the purchase price determined pursuant to this Section 3.4(d) not later
than the twentieth (20th) Business Day following the applicable Put Date, together with interest
on such amount at the Settlement Interest Rate for the period from and including such Put Date
to and including the day preceding the date upon which payment is made.

(¢)  Servicing. The Assuming Bank shall administer and manage any Asset subject to
purchase by the Receiver in accordance with usual and prudent banking standards and business
practices until such time as such Asset is purchased by the Receiver.

63) Reversals. In the event that the Receiver purchases an Asset (and assumes the
Related Liability) that it is not required to purchase pursuant to this Section 3.4, the Assuming
Bank shall repurchase such Asset (and assume such Related Liability) from the Receiver at a
price computed so as to achieve the same economic result as would apply if the Receiver had
never purchased such Asset pursuant to this Section 3.4.

3.5  Assets Not Purchased by Assuming Bank. The Assuming Bank doesmot

purchase, acquire or assume, or (except as otherwise expressly provided in this Agreement)
obtain an option to purchase, acquire or assume under this Agreement:

(a) any financial institution bonds, banker’s blanket bonds, or public liability, fire, or
extended coverage insurance policy or any other insurance policy of the Failed Bank, or
premium refund, unearmmed premium derived from cancellation, or any proceeds payable with
respect to any of the foregoing, provided however, that bank owned life insurance which has a
reported balance of approximately $128,379,000 as of April 2, 2009 on the Accounting Records
of the Failed Bank and insurance included in the definition of Loan will be acquxred by the

()] any interest, right, action, claim, or judgment against (i) any officer, director,
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employee, accountant, attorney, or any other Person employed or retained by the Failed Bank or
any Subsidiary of the Failed Bank on or prior to Bank Closing arising out of any act or omission
of such Person in such capacity, (ii) any underwriter of financial institution bonds, banker’s
blanket bonds or any other insurance policy of the Failed Bank, (iii) any shareholder or holding
company of the Failed Bank, or (iv) ary other Person whose action or inaction may be related to
any loss (exclusive of any loss resulting from such Person’s failure to pay on a Loan made by the
Failed Bank) incurred by the Failed Bank; provided, that for the purposes hereof, the acts,
omissions or other events giving rise to any such claim shall have occurred on or before Bank
Closing, regardless of when any such claim is discovered and regardless of whether any such
claim is made with respect to a financial institution bond, banker’s blanket bond, or any other
insurance policy of the Failed Bank in force as of Bank Closing;

(¢)  prepaid regulatory assessments of the Failed Bank, if any;

d) legal or equitable interests in tax receivables of the Failed Bank, if any, including
any claims arising as a result of the Failed Bank having entered imto any agreement or otherwise
being joined with another Person with respect to the filing of tax returns or the payment of taxes;

(e) amounts reflected on the Accounting Records of the Failed Bank as of Bank Closing
for loan premiurns, discounts, or any related deferred incame, fees or expenses, or general or
specific reserves, if any

() leased or owned Bank Premises and leased or owned Furniture and Equipment
and Fixtures and data processing equipment (including hardware and software) located on leased
or owned Bank Premises, if any; provided, that the Assuming Bank does obtain an option under
Section 4.6, Section 4.7 or Section 4.8, as the case may be, with respect thereto;

(e) owned Bank Premises which the Receiver, in its discretion, determines may
contain environmentally hazardous substances;

(h)  any Subsidiary (other than the Acquired Subsidiaries), joint venture, partnership,
or other business combinations or atrangements, whether active, inactive, dissolved or
terminated, of the Failed Bank; i

(i) any “goodwill,” as such term is defined in the instructions to the report of
condition prepared by banks examined by the Corporation in accordance with 12 C.F.R. Section
304.4, and other intangibles (for the avoidance of doubt, other intangible assets does not include

any. intellectual property (including patents, technology, know-how, copyrights (incloding

software), trade secrets, processes, trademarks, service marks, trade names, domain names,
logos, trade dress or other indicators of source or origin) or right to use any such mtellectual

property);
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() any criminal restitution or forfeiture orders issued in favor of the Failed Bank; and
& assets essential to the Receiver in accordance with Scction 3.6.

(1) reserved,

3.6  Retention or Repurchase of Assets Essential to Receiver,

(2)  The Receiver may refuse to sell to the Assuming Bank, or the Assuming Bank
agrees, at the request of the Receiver set forth in a written notice to the Assuming Bank, to
assign, transfer, convey, and deliver to the Receiver all of the Assuming Bank’s right, title and
interest in and 1o, any Assel or asset acquired pursuant to this Agreement essential to the
Receiver as determined by the Receiver in its discretion (together with all Credit Documents
evidencing or pertaining thereto), which may include any Asset or asset acquired pursuant to this
Agreement that the Receiver determines to be:

(i) made to an officer, director, or other Person engaging in the affairs of the
Failed Bank, its Subsidiaries or Affiliates or any related entities of any of the
foregoing;

(ii)  the subject of any investigation relating to any claim with respect to any
item described in Section 3.5(a) or (b), or the subject of, or potentially the subject
of, any legal proceedings;

(i)  made to a Person who is an Obligor on a loan owned by the Receiver or
the Corporation in its corporate capacity or its capacity as receiver of any
institution;

(iv)  secured hy collateral which also secures any asset owned by the Receiver;
ar

(v)  related to any asset of the Failed Bank not purchased by the Assuming
Bank under this Article I or any liability of the Failed Bank not assumed by the
Assuming Bank under Article 11,

~ (b)  Each such Asset or asset purchased by the Receiver shall be purchased at a price
equal to the Repurchase Price thereof less the Related Liability Amount with respect to any
Related Liabilities related to such Asset or asset, in each case determined as of the date of the
notice provided by the Receiver pursuant to Section 3.6(a). The Receiver shall pay the Assuming
Bank not later than the twenticth (20th) Business Day following receipt of related Credit
Documents and Credit Files together with interest on such amount at the Settlement Interest Ratc
for the period from and including the date of receipt of such documents to and including the day
- preceding the day on which-payment is'made. The-Assuming Bank-agrees to administer and- - -
manage each such Asset or asset in accordance with usual and prudent banking standards and
business practices until each such Asset or asset is purchased by the Receiver. All trarisfers with
respect to Asset or assets under this Section 3.6 shall be made as provided in Section 9.6. The
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Assuming Bank shall transfer all such Asset or assets and Related [iabilities to the Receiver
without recourse, and shall indemnify the Receiver against any and all claims of any Person

claiming by, through or under the Assuming Bank with respect to any such Asset or asset, as
provided in Section 12.4.

ARTICLE IV
ASSUMPTION OF CERTAIN DUTIES AND OBLIGATIONS
The Assuming Bank agrees with the Receiver and the Corporation as follows:

4,1  Continuation of Banking Business. The Assuming Bank agrees to provide full
service banking in the trade area of the Failed Bank commencing on the first banking business
day after Bank Closing and to maintain such presence until it has complied with all necessary
notice provisions to cease providing such banking services in the trade area. At the option of the
Assuming Bank, such banking services may be provided at any or all of the Bank Premises, or at
other premises within such trade area. For the avoidance of doubt, the foregoing shall not restrict
or otherwise affect the ability of the Assuming Bank to make changes to the banking business
that it conducts at any time from and after Bank Closing, including opening or closing branches.
In addition, the Assuming Bank may, effective upon Bank Closing or at a later date, modify the
terms of any assumed deposit sccount, including, without limitation, changing the maturity of
any time Deposits, subject, in the case of changes to applicable interest rates or fees, to
compliance with Section 5.3.

4.2 Reserved.

43  Agreement with Respect to Safe Depaosit Business. The Assuming Bank
assumnes and agrees to discharge, from and after Bank Closing, in the usyal course of conducting
a banking business, the duties and obligations of the Failed Bank with respect to all Safe Depaosit
Boxes, if any, of the Failed Bank and to maintain all of the necessary facilities for the use of such
boxes by the renters thereof during the period for which such boxes have been rented and the
rent therefor paid to the Failed Bank, or such earlier time as is permitted under the provisions of
the rental agreements between the Failed Bank and the respective renters of such boxes or
applicable law; provided, that, notwithstanding any provisions of the rental agreements between
the Failed Bank and the respective renters of such boxes, the Assuming Bank may immediately
reloeate the Safe Deposit Boxes of the Failed Bank to any office of the Assuming Bank located
in the trade area of the Failed Bank. Fees related to the safe deposit business earmed prior to the
Bank Closing Date shall be for the benefit of the Receiver and fees eamed after the Bank Closing
Date shall be for the benefit of the Assuming Bank.

4.4 Resery

4,5 Reserved.

46  Agreemeni with Respect to Bank Premises.
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!

(a) Option to Purchase. Subject to Section 3.5, the Receiver hereby grants 1o the
Assuming Bank an exclusive option for the period of one hundred seventy (170) days
commencing the day after Bank Closing to purchase any or al! owned Bank Premises, including
all Furniture, Fixtures and Equipment located on the Bank Premises. The Assuming Bank shall
give written notice to the Receiver within the option pertod of its election to purchase or not to
purchase any of the owned Bank Premises, Any purchase of such premises shall be effective as
of the date of Bank Closing and such purchase shall be consummated as soon as practicable
thereafter, and in no event later than the Settlement Date.

{(b)  Option to Lease. The Receiver hereby grants to the Assuming Bank an exclusive
option for the period of one hundred seventy (170) days commencing the day after Bank Closing
to cause the Receiver to assign to the Assuming Bank any or all leases for leased Bank Premises,
if any, which have been continuously occupied by the Assuming Bank from Bank Closing to the
date it elects to accept an assignment of the leases with respect thereto to the extent such leases
can be assigned; provided, that the exercise of this option with respect to any lease must be as to
all premises or other property subject to the lease. If an assignment cannot be made of any such
leases, the Receiver may, in its discretion, enter into subleases with the Assuming Bank
containing the same terms and conditions provided under such existing leases for such leased
Bank Premises or other property. The Assuming Bank shall give notice to the Receiver within
the option period of its election to accept or not to accept an agsignment of any or all leases (or
enter into subleases or new leases in licu thereof), The Assuming Bank agrees to assume all
leases that it has elected to accept that are assigned (or enter into subleases or new leases in lieu
thereof)} pursvant to this Section 4.6,

{c)  Facilitation. The Receiver agrees to facilitate the assumption, assignment or
sublease of leases or the negotiation of new leases by the Assuming Bank; provided, that neither
the Receiver nor the Corporation shall be obligated to engage in litigation, make payments to the
Assuming Bank or to any third party in connection with facilitating any such asgsumption,
assignment, sublease or negotiation or commit to any other obligations to third parties.

{d)  Occuopancy. The Assuming Bank shal] give the Receiver fifieen (15) days’ prior
written notice of its intention to vacate prior to vacating any leased Bank Premises with respect
to which the Assuming Bank has not exercised the option provided in Section 4.6(b). Any such
notice shall be deemed to terminate the Assuming Bank’s option with respect to such leased
Bank Premises.

{e) Occupancy Costs.

(1) The Assuming Bank agrees to pay to the Receiver, or to appropriate third
parties at the direction of the Receiver, during and for the period of any occupancy by it of (x)
owned Bank Premises the market rental value, as determined by the appraiser selected in
accordance with the definition of Fair Market Value, and all operating costs, and () leased Baunk
Premises, all operating costs with respect thercto and to comply with all relevant terms of

applicable leases entered-into- by the Failed Bank, including without limitation the timely.... . - .. .. . ...

payment of all rent. Operating costs include, without limitation all taxes, fees, charges, utilities,
insurance and assessments, to the extent not included in the rental value or rent. If the Assuming
Bank elects to purchase any owned Bank Premises in accordance with Section 4.6(a), the amount
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of any rent paid (and taxes paid to the Receiver which have not been paid to the taxing authority
and for which the Assuming Bank assumes ligbility) by the Assuming Bank with respect thereto
shall be applied as an offset against the purchase price thereof.

(i)  The Assuming Bank agrees during the period of occupancy by itof owned
or leased Bank Premises, to pay to the Receiver rent for the use of all owned or leased Furniture
and Equipment and all owned or leased Fixtures Jocated on such Bank Premises for the period of
such occupancy. Rent for such property owned by the Failed Bank shall be the market rental
value thereof, as determined by the Receiver within sixty (60) days after Bank Closing, Rent for
such leased property shall be an amount equal to any and all rent and other amounts which the
Receiver incurs or accrues as an obligation or is obligated to pay for such period of occupancy
pursuant to all leases and contracts with respect to such property. If the Assuming Bank
purchases any owned Furniture and Equipment or owned Fixtures in accordance with Section
4.6(f or 4.6(h), the amount of any rents paid by the Assuming Bank with respect thereto shall be
applied as an offset against the purchase price thereof.

(f) Certain Reguirements as (o Furniture, Equipment and Fixtures, If the

Assuming Bank purchases owned Bank Premises or accepts an assignment of the lease (or enters
into a sublease or a new lease in lieu thereof) for leased Bank Premises as provided in Section
4.6(a) or 4.6(b), or if the Assuming Bank does not exercise such option but within twelve (12)
months following Bank Closing obtains the right to occupy such premises (whether by
assignment, lease, sublease, purchase or otherwise), other than in accordance with Section 4.6(a)
or (b), the Assuming Bank shall (i) effective as of the date of Bank Closing, purchase from the
Receiver all Furniture and Equipment and Fixtures owned by the Failed Bank at Fair Market
Yalue and located thereon as of Bank Closing, (ii) accept an assignment or a sublease of the
leases or negotiate new leases for all Furniture and Equipment and Fixtures leased by the Failed
Bank and located thereon, and (iii) if applicable, accept an assignment or a sublease of any
ground lease or negotiate a new ground lease with respect to any land on which such Bank
Premises are located; provided, that the Receiver shall not have disposed of such Furniture and
Equipment and Fixtures or repudiated the leases specified in clause (ii) or (jii).

() VYacating Premises.

)] If the Assuminp Bank elects not to purchase any owned Bank Premises,
the notice of such ¢lection in accordance with Section 4.6(a) shall specify the date upon which
the Assuming Bank’s occupancy of such premises shall terminate, which date shall not be later
than ninety (¥}) days afier the date of the Assuming Bank’s notice not to exercise such option.
The Assuming Bank promptly shall relinquish and release to the Receiver such premises and the
Furniture and Equipment and Fixtures located thereon in the same condition as at Bank Closing,
normal wear and tear excepted. By occupying any such premises after the expiration of such
ninety (90) day period, the Assuming Bank shall, at the Receiver’s option, (x) be deemed to have
agreed to purchase such Bank Premises, and to assume all leases, obligations and liabilities with
respect to leased Furniture and Equipment and leased Fixtures located thereon and any pround

'lease with respect to the land on which such premmses are loceted, and (y) be required to-purchase -
all Furniture and Equipment and Fixtures owned by the Failed Bank and located on such
premises as of Bank Closing.
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(iiy  If the Assuming Bank elects not to accept an assignment of the lease or
sublease any leased Bank Premises, the notice of such election in accordance with Section 4.6(b)
shall specify the date upon which the Assuming Bank’s occupancy of such leased Bank Premises
shall terminate, which date shall not be later than the date which is one hundred eighty (180)
days after Bank Closing. Upon vacating such premises, the Assuming Bank shall relinquish and
release to the Receiver such premises and the Fixtures and the Furniture and Equipment located
thereon in the same condition as at Bank Closing, normal wear and tear excepted. By failing to
provide potice of its intention to vacate such premises prior to the expiration of the option period
specified in Section 4.6(b), or by occupying such premises after the one hundred eighty (180)-
day period specified above in this paragraph (ii), the Assuming Bank shall, at the Receiver’s
option, (x) be deemed to have assumed all leases, obligations and liabilities with respect to such
premises (including any ground lease with respect to the land on which premises are located), -
and leased Furniture and Equipment and leased Fixtures located thereon in accordance with this
Section 4.6 (unless the Receiver previously repudiated any such lease), and (y) be required to
purchase all Furniture and Equipment and Fixtures owned by the Failed Bank at Fair Market
Value and located on such premises as of Bank Closing.

(h)  Fumiture and Equipment and Certain Other Equipment. The Receiver hereby
grants to the Assuming Bank an option to purchase all Fumiture and Equipment or any
telecommunications, data processing equipment {including hardware and software) and check
processing and similar operating equipment owned by the Failed Bank at Fair Market Value and
located at any leased Bank Premises that the Assuming Bank elects to vacate or which it could
have, but did not occupy, pursuant to this Section 4.6; provided, that, the Assummng Bank shall
give the Receiver notice of its election to purchase such property at the time it gives notice of its
intention to vacate such Bank Premises or within ten (10) days after Bank Closing for Bank
Premises it could have, but did not, occupy.

4,7  Agreement with Respect to Leased Data Processing Equipment.

(a)  The Receiver hereby grants to the Assuming Bank an exclusive option for the
period of one hundred seventy (170) days afier Bank Closing days commencing the day after
Bank Closing to accept an assignment from the Receiver of any or all Data Processing Leases to
the extent that such Data Processing Leases can be assigned.

(b)  The Assuming Bank shall (i) give written notice to the Receiver within the option
period specified in Section 4.7(a) of its intent to accept or decline an assipnment or sublease of
any or all Data Processing Leases and promptly accept an assignment or sublease of such Data
Processing Leases, and (ii) give written notice to the appropriate lessor(s) that it has accepted an
assignment or sublease of any such Data Processing Leases.

{(c) The Receiver agrees to facilitate the assignment or sublease of Data Processing
Leases or the negotiation of new leases or license agreements by the Assuming Bank; provided,
that neither the Receiver nor the Corporation shall be obligated to engage in litigation or make
payments lo the Assuming Bank or to any third party in connection with facilitating any such
assumption, assignment, sublease or negotiation.

(d)  The Assuming Bank agrees, during its period of use of any property subject to a
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Data Processing Lease, to pay to the Receiver or to appropriate third parties at the direction of
the Receiver all operating costs with respect thereto and to comply with all relevant terms of the
applicable Data Processing Leases entered into by the Failed Bank, including without limitation
the timely payment of all rent, taxes, fees, charges, utilities, insurance and assessments.

(e The Assuming Bank shall, not later than fifty (50) days afier giving the notice
provided in Section 4.7(b), (i) relinquish and release to the Receiver all property subject to the
relevant Data Processing Lease, in the same condition as at Bank Closing, normal wear and tear
excepted, or (11) accept an assignment or a sublease thereof or negotiate a new lease or license
agreement under this Section 4.7. :

4.8 Agreement with Respect to Certain Aoreements,

(a) Subject to the provisions of Section 4.8(b), with respect to agreemenis existing as
of Bank Closing which provide for the rendering of services by or to the Failed Bank or any
Acquired Subsidiary or any other agreement to which the Failed Bank or any Acquired
Subsidiary is a party (other than those that are the subject of Section 4.6 or 4.7), within one
hundred seventy (170) days afier Bank Closing, the Assuming Bank shall give the Receiver
written notice specifying whether it elects to assume or not to assume each such agreement.
Except as may be otherwise provided in this Article IV, the Assuming Bank agrees to comply
with the service terms of each such agreement which provide for the rendering of services by or
to the Failed Bank for a period commencing on the day after Bank Closing and ending on: (i) in
the case of an agreement that provides for the rendering of services by the Failed Bank, the date
which is up to two hundred seventy (270) days after Bank Closing, and (ii) in the case of an
agreement that provides for the rendering of services to the Failed Bank, the date which is thirty
(30) days after the Assurning Bank has given notice to the Receiver of its election not to assume
such agreement; provided, that the Receiver can reasonably make such service agreements
available to the Assuming Bank. The Assuming Bank shall be deemed by the Receiver to have
assumed agreements for which no notification is timely given. The Receiver agrees to assign,
transfer, convey, and deliver to the Assuming Bank all right, title and interest of the Receiver, if
any, in and to agreements the Assuming Bank assumes hereunder, In the event the Assuming
Bank elects not to accept an assignment of any lease (or sublease) or negotiate a new lease for
leased Bank Premises under Section 4.6 and does not otherwise occupy such premises, the
provisions of this Section 4.8(a) shall not apply to service agreements or other agreements
related to such premises. The Assuming Bank agrees, during the period it has the use or benefit
of any such agreement, promptly to pay to the Receiver or ta appropriate third parties at the
direction of the Receiver all operating costs with respect thereto and to comply with all relevant
terms of such agreement. .

(b)  The provisions of Section 4.8(2) shall not apply to (i) any insurance policy or
bond referred to in Section 3.5(2} or other agreement specified in Section 3.5 (other than any
msurance included in the definition of Loan), and {ii) consulting, management or employraent
agreements, if any, between the Failed Bank or any of its Subsidiaries or Affiliates and its or

their employees or other Persons: The Assuming Bank-does-not-assume-anyliabilities or-acquire - - - -

any rights under any of the agreements described in this Section 4.8(b).

4.9 Informational Tax Reporting . The Assuming Bank agrees to perform all
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obligations of the Failed Bank with respect to Federal and State income tax informational
reporting related to (i) the Assets and the Liabifities Assumned, (ii) deposit accounts that were
closed and loans that were paid off or collateral obtained with respect thereto prior to Bank
Closing, (iii) miscellaneous payments made to vendors of the Failed Bank, and (iv) any other
asset or liability of the Failed Bank, including, without limitation, loans not purchased and
Deposits not assumed by the Assuming Bank, as may be required by the Receiver.

4.10 Imsurance. The Assuming Bank agrees o obtain insurance coverage effective
from and after Bank Closing, including public ligbility, fire and extended coverage insurance
acceptable to the Receiver with respect to owned or leased Bank Premises that it occupies, and
all owmned or leased Furniture and Equipment and Fixtures and leased data processing equipment
(including hardware and software) located thereon, in the event such insurance coverage is not
already in force and effect with respect to the Assuming Bank as the insured as of Bank Closing.
All such insurance shall, where appropriate (23 determined by the Receiver), name the Receiver
as an additional insured.

4,11 Office Space for Receiver and Corperation. For the period commencing on the
day following Bank Closing and ending on the one hundred eightieth (180th) day thereafier, the
Assuming Bank agrees to provide to the Receiver and the Corporation, without charge, adequate
and suitable office space (including parking facilities and vanit space), furniture, equipment
(including photocopying and telecopying machines), email accounts, network access and
technology resources (such as shared drive) and utilities (including local telephone service and
fax machines) at the Bank Premises occupied by the Assuming Bank for their use in the
discharge of their respective functions with respect to the Failed Bank. In the event the Receiver
and the Corporation determine that the space provided is inadequate or unsuitable, the, Receiver
and the Corporation may relocate to other quarters having adequate and suitable space and the
costs of relocation and any rental and utility costs for the balance of the period of occupancy by
the Receiver and the Corporation shall be borme by the Assuming Bank, Additionally, the
Assuming Bank agrees to pay such bills and invoices on behalf of the Receiver and Corporation
as the Receiver or Corporation may direct for the period heginning on the date of Bank Closing
and ending on Settlement Date. Assuming Bank shall submit its requests for reimbursement of
such expenditures pursuant to Article VIII of this Agreement.

412 Agreement with Respect to Continnation of Group Health Plan Coverage for
Former Employees of the Failed Bank.

(a) The Assuming Bank agrees to assist the Receiver, as provided in this Section
4.12, in offering individuals who were employees or former employces of the Failed Bank, or
any of its Subsidiaries, and who, imediately prior to Bank Closing, were receiving, or were
eligible to receive, health insurance coverage or health insurance continuation coverage from the
Failed Bank (“Eligible Individuals™), the opportunity to obtain health insurance coverage in the
Corporation’s FIA Continuation Coverage Plan which provides for health insurance continuzation
coverage to such Eligible Individuals who are qualified beneficiaries of the Failed Bank as

“defined in Section 607 of the Employee Retirement Income Security Act of 1974,-as amended - - - -

(respectively, “qualified beneficiaries” and “ERISA”). The Assuming Bank shall consult with
the Receiver and not later than five (5) Business Days after Bank Closing shall provide written
notice to the Receiver of the number (if available), identity (if available) and addresses (if
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availahle) of the Eligible Individuals who are qualified beneficiaries of the Failed Bank and for
whom a “qualifying event” (as defined in Section 603 of ERISA) has occurred and with respect
to whom the Failed Bank’s obligations under Part 6 of Subtitle B of Title I of ERISA have not
been satisfied in full, and such other information as the Receiver may reasonably require. The
Receiver shall cooperate with the Assuming Bank in order to permit it to prepare such notice and
shall provide to the Assuming Bank such data in its possession as may be reasonably required for
purposes of preparing such notice,

(b)  The Assuming Bank shall take such further action to assist the Receiver in
offering the Eligible Individuals who are qualified beneficiaries of the Failed Bank the
opportunity to obtain health insurance coverage in the Corporation’s FIA Continuation Coverage
Plan as the Receiver may direct. All expenses incurred and paid by the Assuming Bank (i) in
connection with the obligations of the Assuming Bank under this Section 4.12, and (ii) in-
providing health insurance continuation coverage to any Eligible Individuals who are hired by
the Assuming Bank and such employees’ qualified beneficiarics shall be bome by the Assuming
Bank.

(©) This Section 4.12 is for the sole and exclusive benefit of the parties to this
Agreement, and for the benefit of no other Person (including any former employee of the Failed
Bank or any Subsidiary thereof or qualified beneficiary of such former employee). Nothing in
this Section 4.12 is intended by the parties, or shall be construed, to give any Person (including
any former employee of the Failed Bank or any Subsidiary thereof or qualified beneficiary of
such former employee) other than the Corporation, the Receiver and the Assuming Bank any
legal or equitable right, remedy or claim under or with respect to the provisions of this Section.

4.13 Reserved.

4.14 Reserved.

4.15 Agreement with Respect to Loss Sharing. The Assuming Bank (or any assignee
thereof pursuant to the Shared-Loss Agreements) shall be entitled to require reimbursement from

the Receiver for loss sharing on all Loans and certain other assets in accordance with the Single
Family Shared-Loss Agreement attached hereto as Exhibit 4.15A and the Commercial and Other
Loans Shared-Loss Agreement attached hereto as Exhibit 4.15B, collectively, the “Shared-Loss
Agreements,” All Loans shall be subject to cither the Single Family Shared-Loss Agreement or
the Commercial and Other Loans Shared-Loss Agreement and all private label asset backed
securities and non-investment grade securities owned by the Failed Bank or any Acquired
Subsidiary as of Bank Closing shall be subject to the Commercial and Other Loans Shared-Loss
Agreement. The Loans that shall be subject to the Single Family Shared-Loss Agreement are
identificd on the Schedule of Loans 4.15A attachcd hereto and the Loans and other assets that
shall be subject to the Commercial and QOther Loans Shared-Loss Agrecment are identified on the
Schedule of Loans 4.15B, and Schedule 4.15C, Shared-Loss MTM Assets, attached hereto, The
Single Family Shared-Loss Agreement and the Commercial and Other Loans Shared-Loss

- Agreement have their own separate terms and expressly survive the term of this Agreement. For. ... ... ...

the avoidance of doubt, the Shared-Loss Agreements shall not terminate on the sixth anniversary
of Bank Closing and shall remain in full force and effect thereafter.
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ARTICLE V
DUTIES WITH RESPECT TO DEPOSITORS OF THE FAILED BANK

5.1  Payment of Checks, Drafts and Orders. Subject to Section 9.5, the Assuming
Bank agrees io pay all propery drawn checks, drafts and withdrawal orders of depositors of the
Failed Bank presented for payment, whether drawn on the check or draft forms provided by the
Failed Bank or by the Assuming Bank, to the extent that the Deposit balances to the credit of the
respective makers or drawers assumed by the Assuming Bank under this Agreement are
sufficient to permit the payment thereof, and in all other respects to discharge, in the usual course
of conducting a banking business, the duties and obligations of the Failed Bank with respect o
the Depaosit balances due and owing to the depositors of the Failed Bank assumed by the
Assuming Bank under this Agreement.

5.2  Certain Agreements Related to Deposits. Subject to Section 2.2, the Assuming
Bank agrees to honor the terms and conditions of any written escrow or mortgage servicing
agreement or other similar agreement relating to a Deposit liability assumed by the Assuming
Bank pursuant to this Agreement.

5.3  Nutice to Depositors.

()  Within 30 days after Bank Closing, the Assuming Bank shall give (i) notice to
depositors of the Failed Bank of its assumption of the Deposit liabilitics of the Failed Bank, and
(ii) any notice required under Section 2.2, by mailing to each such depositor a notice with respect
to such assumption and by advertising in a newspaper of general circulation in the county or
counties in which the Failed Bank was located. The Assuming Bank agrees that it will obtain
prior approval of all such notices and advertisements from counsel for the Receiver (such
approval not to be unreasonably withheld or delayed) and that such notices and advertisements
shall not be mailed or published until such approval is received.

(b)  The Assuming Bank shell give notice by mail to depositors of the Failed Bank
concerning the procedures to claim their deposits, which notice shall be provided (o the
Assuming Bank by the Receiver or the Corporation. Such notice shall be included with the notice
to depositors to be mailed by the Assuming Bank pursuant to Section 5.3(a).

()  If the Assuming Bank proposes 1o charge fees different from those charged by the
Failed Bank before it establishes new deposit account relationships with the deposttors of the
Failed Bank, the Assuming Bank shall give notice by mail of such changed fees to such
depositors (which notice may be made subsequent to the application of such new fees).
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ARTICLE VI
RECORDS

6.1  Transfer of Records

(2) In accordance with Section 3.1, the Receiver assigns, transfers, conveys
and delivers 1o the Assuming Bank the following Records pertaining to the Deposit liabilities of
the Failed Bank assumed by the Assuming Bank under this Agreement, except as provided in
Section 6.4:

(1) signature cards, orders, contracts between the Failed Bank and its
depositors and Records of similar character;

(i)  passbooks of depositors held by the Failed Bank, deposit slips, cancelled
checks and withdrawal orders representing charges to accounts of
depositors;

and the following Records pertaining fo the Asseis:

(ili)  records of deposit balances carried with other banks, bankers or trust
companies;

(iv)  Loan and collateral records and Credit Files and other documents;

(V) deeds, morigages, absiracts, surveys, and other instruments or records of
title pertaining to real estate or real esiate mortgages; and

(vi) signature cards, agreements and records pertaining to Safe Deposit Boxes,
if any.

(b)  The Receiver, at its option, may assign and transfer to the Assuming Bank by a
single blanket assignment or otherwise, as soon as practicable after Bank Closing, any other
Records not assigned and transferred 1o the Assuming Bank as provided in this Agreement,
including but not limited to loan disbursement checks, general ledger tickets, official bank
checks, proof transactions (including proof tapes) and paid out loan files.

6.2  Delivery of Assizned Records. The Receiver shall deliver to the Assuming Bank
all Records described in (i) Section 6.1(2) as soon as practicable on or after the date of this
Apgreement, and (ii) Section 6.1(b) as soon as practicable after making any asmgnment described
therein.

6.3  Preservation of Records. The Assuming Bank agrees that it will preserve and
maintain for the joint benefit of thé Receiver, the Corporation and the Assiihinig Bank, all
Records of which it has custody for such period as either the Receiver or the Corporation in its
discretion may require, until directed otherwise, in writing, by the Receiver or Corporation. The
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Assuming Bank shall have the primary responsibility to respond to subpoenas, discovery
requests, and other similar official inquiries with respect to the Records of which it has custody.

6.4  Access to Records; Copies. The Assuming Bank agrees to permit the Receiver
and the Corporation access to all Records of which the Assuming Bank has custody, and to use,
inspect, make extracts from or request copies of any such Records in the manner and to the
extent requested, and to duplicate, in the discretion of the Receiver or the Corporation, any
Record in the form of microfilm or microfiche pertaining to Deposit account relationships;
provided, that in the event that the Failed Bank maintained one or more duplicate copies of such
microfilm or microfiche Records, the Assuming Bank hereby assigns, transfers, and conveys to
the Corporation one such duplicate copy of each such Record without cost to the Corporation,
and agrees to deliver to the Corporation all Records assigned and transferred to the Corporation
under this Article VI as soon as practicable on or after the date of this Agreement. The party
requesting a copy of any Record shall bear the cost (based on standard accepted industry charges
to the extent applicable, as determined by the Receiver) for providing such duplicate Records. A
copy of each Record requested shall be provided as soon as practicable by the party having
custody thereof.

ARTICLE VI

FIRST LOSS TRANCHE

The Assuming Bank has submitted to the Receiver an asset premium (discount) bid of
negative three billion dollars ($3,000,000,000) and a Deposit premium bid of zero percent (0%).
The Deposit premium bid will be applied to the total of all Assumed Deposits except for
brokered, CDARS, and any market place or similar subscription services Deposits. The First
Loss Tranche shall be determined by adding (i) the asset premium (discount) bid, (ii) the Deposit
premium bid, and (iii) the Equity Adjustment, If the First Loss Tranche is a positive number,
then this is the Losses on Single Family Shared-Loss Loans and Net Charge-offs on Shared Loss
Assets that the Assuming Bank will incur before loss-sharing commences under Exhibits 4.15A
and 4.15B. If the First Loss Tranche is a negative number, the Corporation shall pay such
amount by wire transfer to the Assuming Bank by the end of the first business day following
Bank Closing and loss sharing shall commence immediately.

ARTICLE VIII
ADJUSTMENTS

8.1 Pro Forma Statement, The Receiver, as soon as practicable after Bank Closing,
in accordance with the best information then available, shall provide to the Assuming Bank a pro
forma statement reflecting any adjustments of such liabilities and assets as may be necessary.
Siich pro forma statement shall be prepared in nccordance with the Receiver’s customary - -
practices and shall take into account, to the extent possible, (i) liabilities and assels of a nature
similar to those contemplated by Section 21 or Section 3.1, respectively, which at Bank Closing
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were carried in the Failed Bank’s suspense accounts, (ii) accruals as of Bank Closing for all
income related to thie assets and business of the Failed Bank acquired by the Assuming Bank
hereunder, whether or not such accruals were reflected on the Accounting Records of the Failed
Bank in the normal course of its operations, and (iii) adjustments to determine the Book Value of
any investment in an Acquired Subsidiary and related accounts on the “bank only”
(unconsolidated) balance sheet of the Failed Bank based on the equity method of accounting,
whether or not the Failed Bank used the equity method of accounting for investments in
subsidiaries, except that the resulting amount cannot be less than the Acquired Subsidiary’s
recorded equity as of Bank Closing as reflected on the Accounting Records of the Acquired
Subsidiary. Any Loan purchased by the Assuming Bank pursuant to Section 3.1 which the Failed
Bank charged off dunng the period following the date of the Information Package to Bank
Closing shall be deemed not to be charged off for the purposes of the pro forma statement, and
the purchase price shall be determined pursuant to Section 3.2. It is understood and agreed that
any adjustments made pursuant to this Article VIIT shall be settled in the manner described in
Sections 8.3 and 8.5 and shall not alter or affect the calculation of the First Loss Tranche.

- 82  Correction of Errors and Omissions; Other Liabilities. .

(a)  Inthe event any bookkeeping omissions or errors are discovered in preparing any
Pro forma statement or in completing the transfers and assumptions contemplated hereby, the
parties hereto agree to correct such errors and omissions, it being understood that, as far as
practicable, all adjustments will be made consistent with the judgments, methods, policies or
accounting principles utilized by the Failed Bank in preparing and maintaining Accounting
Records, except that adjustments made pursuant to this Section 8.2(a) are not intended to bring -
the Accounting Records of the Failed Bank into accordance with generally accepted accounting
principles.

(b)  If the Receiver discovers at any time subsequent to the date of this Agreement and
prior to the Settlement Date that any claim exists against the Failed Bank which is of sucha
nature that it would have been included in the liabilities assumed under Article IT had the
existence of such claim or the facts giving rise thereto been known as of Bank Closing, the
Receiver may, in its discretion, at any time prior to the Settlement Date, require that such claim
be assumed by the Assuming Bank in a manner consistent with the intent of this Agreement. The
Receiver will make appropriate adjustments to the Pro fonma statement provided by the Receiver
to the Assuming Bank pursuant to Section 8.1 as may be necessary.

8.3  Pavments. The Receiver agrees to cause to be paid to the Assuming Bank, or the
Assuming Bank agrees to pay to the Receiver, as the case may be, on the Settlement Date (or,
the first Business Day following the date on which the final Pro forma statement has been
deemed to be accepted in accordance with Section 8.6(a) or delivered in accordance with Section
8.6(b), if later), a payment in an amount which reflects the net adjustments (including any costs,
expenses and fees associated with determinations of value as provided in this Agreement) made
pursuant-to Section 8.1 or Section 8.2; plus interest as provided-in-Section 8.4. The Receiver and
the Assurning Bank agree to effect on the Sefilement Date (or, the first Business Day following
the date on which the final Pro forma statement has been deemed to be accepted in accordance
with Section 8.6(a) or delivered in accordance with Section 8.6(b), if later) any further transfer of
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assets to or assumption of liabilities or claims by the Assuming Bapk as may be necessary in
accordance with Section 8.1 or Section 8.2.

8.4  Interest. Any amounts paid under Section 8.3 or Section 8.5, shall bear interest
for the period from and including the day following Bank Closing to and including the day
preceding the payment at the Settlement Interest Rate. '

8.5  Sunbsequent Adjustments. In the event that the Assuming Bank or the Receiver
discovers any errors or omissions as contemplated by Section 8.2 or any error with respect to the
payment made under Section 8.3 after the Settlement Date, the Assuming Bank and the Receiver
agree to provide written notification of such errors and omissions and any payments as may be
necessary to reflect any such correction (a “Subsequent Adjustiment Natice™) and, subject to
Section 8.6, promptly correct any such errors or omissions and make any paymenis as may be
necessary to reflect any such correction plus interest as provided in Section 8.4,

8.6 Disagreements.

(3  Within thirty (30) calendar days following receipt by the Assuming Bapk of the
Pro forma statemment contemplated by Section 8.1, the Assurning Bank shall have the right to
dispute all or any portion of such Pro forma statement by giving written notice (a “Notice of
Disapreement™) to the Recciver setting forth in reasonable detail the basis for any such dispute
and the Assuming Bank’s calculation of any amounts set forth in the Pro forma statement that are
the subject of such dispute (any such dispute, a “Disagreement”). If the Assuming Bank does not
deliver a Notice of Disagreement within thirty (30) calendar days after delivery of the Pro forma
statement, the Assuming Bank will be decmed 1o have irrevocably accepted the Pro forina
statement,

()  Promptly following the delivery of a Notice of Disagreement, the parties shall
commence good faith negotiahons with a view to resolving all such Disagreements. If there are
any Disagreements that the parties are unable to resaolve within thirty (30) calendar days after the
delivery of a Nofice of Disagreement, any such Disagreements shall be resolved by
determination of a review board (a “Review Board™ consisting of three (3) members, one of
which shall be selected by the Receiver, one of which shall be selected by the Assuming Bank
and the third member of which shall be selected by the other two members. No member of the
Review Board may be affiliated with either the Assuming Bank or the Receiver and each
member of the Review Board must possess sufficient financial expertise to permit such Member
to conduct an informed evaluation of a Disagreement. The parties shall promptly select their
members of the Review Board and submit their positions with respect to the Disagreements to
the Review Board and shall cooperate with the Review Board and provide the Review Board
with access to all documentation and personnel as the Review Board reasonably requests in order
to render its determination. The parties shall use their best efforts to cause the Review Board to
render its determination as soon as practicable, and in any case no later than thirty (30) calendar
days, after the referral to it of the Disagrecments. With respect to each Disagreement, the
Review Board shall be required to.either. (i) adopt the position of one of the parties regarding..
such Disagreement or (ii) adopt a position that is in between the positions of the parties. The
Review Board shall issue a written determination setting forth its determination with respect to
the Disagreements and provide the same to each party. Such written determination shall be final
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and binding upon the parties. Promptly following the final determination of all Disputes, the
Receiver shall deliver to the Assuming Bank a Pro forma statement reflecting the final
determination as determined in accordance with this Section 8.6{b), and any payments required
to be made and transfer of assets to or assumptions of liabilities or claims pursuant to Section 8.3
shell be determined based on such Pro forma statement.

(c) Within thirty (30} calendar days following receipt by a party of a Subsequent
Adjustment Notice, the receiving party shall have the right to dispute all or any portion of such
Subsequent Adjustment Notice by giving a Notice of Disagreement to the other party setting
forth in reasonable detail thc basis for any such Disagreement and such party’s calculation of any
amounts set forth in the Subsequent Adjustment Notice that are the subject of such
Disagreement. If the party receiving the Subsequent Adjustment Notice does not deliyer a
Notice of Disagreement within thirty (30) calendar days after delivery of the Subsequent
Adjustment Notice, such party will be deemed to have imevocably accepied the matters
described in the Subsequent Adjustment Notice. In the event that & Notice of Disagreement is
delivered within such thirty (30) calendar day period, the parties agree to follow the procedures
set forth in Section 8.2(b) in order to resoive any Disagreement set forth in such Notice of
Disagrcement. The determination of any such Disagreement made in accordance with the
procedures set forth in Section 8.2(b) shall be final and binding upon the parties and any
payments required to be made pursuant to Section 8.5 shall be determined based on such
determination,

ARTICLE IX
CONTINUING COOPERATION

9.1  General Matters. The parties hereto agree that they will, in good fzith and with
their best efforts, cooperate with each other to carry out the transactions conternplated by this
Apreement and to effect the purposcs hereof.

9.2  Additional Title Documents. The Receiver, the Corporation and the Assuming
Bank each agree, at any time, and from time to time, upon the request of any party hereto, to
execute and dcliver such additional instruments and documents of conveyance and take such
other action as shall be reasonably necessary to vest in the appropriate party its full legal or
equitable title in and to the property transferred pursuant to this Agreement or to be transferred in
accordance herewith, The Assuming Bank shail prepare such instruments and documents of
conveyance (in form and substance reasonably satisfactory to the Receiver) as shall be necessary
to vest title to the Assets in the Assuming Bank, The Assuming Bank shall be responsible for
recording such instruments and documents of conveyance at its own expense. In furtherance of
the foregoing, concurrently with the execution of this Agreement, the Receiver shall execute and
deliver to the Assuming Bank the Power of Attorney in the form attached as Exhibit 9.2 to this
Agreement.

9.3  Claims and Suits.

(a) The Receiver shall have the right, in its discretion, to defend or settle any claim or
suit against the Assuming Bank with respect io which the Receiver has indemnified the
Assuming Bank in the same manner and to the same extent as provided in Article XII; provided
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that no such settiement shall be made without the prior written consent of the Assuming Bank
{such consent not to be unreasonably withheld or delayed) unless any such settlement includes an
express unconditional release of the Assuming Bank and its Affiliates from any and all liabilities
arising out of or relating to such claim or suit without any admission of wrongdoing by the
Assuming Bank or any of its Affiliates. The exercise by the Receiver of any rights under this
Section 9.3(a) shall not release the Assuming Bank with respect to any of its obligations under
this Agreement.

®) In the event any action at law or in equity shall be instituted by any Person against
the Receiver and the Corporation as codefendants with respect to any asset of the Failed Bank
retained or acquired pursuant to this Agteement by the Receiver, the Receiver agrees, at the
request of the Corporation, to join with the Corporation in a petition to remove the action to the
United States District Court for the proper disirict. The Receiver agrees to institute, with or
without joinder of the Corporation as coplaintifT, any action with respect to any such retained or
acquired asset or any matter connected therewith whenever notice requiring such action shall be
given by the Corporation to the Receiver.

9.4  Payment of Deposits. In the event any depositor does not accept the obligation
of the Assuming Bank to pay any Deposit liability of the Failed Bank assumed by the Assuming
Bank pursuant to this Agreement and asserts a claim against the Receiver for all or any portion
of any such Deposit liability, the Assuming Bank agrees on demand to provide to the Receiver
funds sufficient 1o pay such claim in an amount not in excess of the Deposit liability reflected on
the books of the Assuming Bank at the time such claim is made. Upon payment by the Assuming
Bank to the Receiver of such amount, the Assuming Bank shall be discharged from any further
obligation under this Agreement to pay to any such depositor the amount of such Deposit
liability paid to the Receiver,

9.5 Withheld Pavmenis. At any time, the Receiver or the Corporation may, in its
discretion, determine that all or any portion of any deposit balance assumed by the Assuming
Bank pursuant to this Agreement does not constitute a “Deposit” (or otherwise, in its discretion,
determine that it is the best interest of the Receiver or Corporation to withhold all or any portion
of any deposit), and may direct the Assuming Bank to withhold payment of all or any portion of
any such deposit balance. Upon such direction, the Assuming Bank agrees to hold such deposit
and not to make any payment of such deposit balance to or on behalf of the depositor, or to itself,
whether by way of transfer, set-off, or otherwise. The Assuming Bank agrees to maintain the
“withheld payment” status of any such deposit balance until directed in writing by the Receiver
or the Corporation as to its disposition. At the direction of the Receiver or the Corporation, the
Assuming Bank shall return all or any portion of such deposit balance to the Receiver or the
Corporation, as appropriate, and thereupon the Assuming Bank shall be discharged from any
further liability to such depositor with respect to such returned deposit balance. If such deposit
balance has been paid to the depositor prior to a demand for return by the Corporation or the
Receiver, and payment of such deposit balance had not been previously withheld pursuant to this

“Séction, thie Assuming Bank shall not be obligated to return such deposit balance tothe Receiver - - -

or the Corporation. The Assuming Bank shall be obligated to reimburse the Corporation or the
Receiver, as the casc may be, for the amount of any deposit balance or portion thereof paid by
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the Assuming Bank in contravention of any previous direction to withhold payment of such
deposit balance or return such deposit balance the payment of which was withheld pursuant to
this Section.

9.6  Proceedings with Respect to Certain Assets and Liabilities.

(a) In connection with any investigation, proceeding or other matter with respect to
any asset or liability of the Failed Bank retained by the Receiver, or any asset of the Failed Bank
acquired by the Receiver pursuant to this Agreement, the Assuming Bank shall cooperate to the
extent reasonably required by the Receiver,

(b). In addition to its obligations under Section 6.4, the Assuming Bank shall provide
representatives of the Receiver access at reasonable times and locations without other limitation
or qualification to (i) its directors, officers, employees and agents and those of the Acquired
Subsidiaries, and (i) its books and records, the books and records of such Acquired Subsidiaries
and all Credit Files, and copies thercof. Copies of books, records and Credit Files shall be
provided by the Assuming Bank as requested by the Receiver and the cosis of duplication thereof
shall be borne by the Receiver.

(©) Not later than ten (10) days after the Put Notice pursuant to Section 3.4 or the date
of the notice of transfer of any Loan by the Assuming Bank to the Receiver pursuant to Section
3.6, the Assuming Bank shall deliver to the Receiver such documents with respect to such Loan
as the Receiver may request, including without limitation the following: (i) all related Credit
Documents (other than certificates, notices and other ancillary documents), (ii) a certificate
setting forth the principal amount on the date of the transfer and the amount of interest, fees and
other charges then accrued and unpaid thereon, and any restrictions on transfer to which any such
Loan is subject, and (iii) all Credit Files, and all documents, microfiche, microfilm and computer
records (including but not limited to magmetic tape, disc storage, card forms and printed copy)
maintained by, owned by, or in the possession of the Assuming Bank or any Afiiliate of the
Assuming Bank relating to the transferred Loan.

9.7 Information. The Assuming Bank promptly shall provide to the Corporation such
other information, including financial statements and computations, relating to the performance
of the provisions of this Agreement as the Corporation or the Receiver may request from time to
time, and, at the request of the Receiver, make available employces of the Failed Bank employed
or retained by the Assuming Bank to assist in preparation of the Pro forma statement pursuant to
Section 8.1.

ARTICLE X
CONDITION PRECEDENT

. - The obligations of the parties to this Apreement are subject to the Receiver and the
Corporation having received at or before Bank Closing evidence reasonably satisfactory to each
of any necessary approval, waiver, or other action by any governmental authority, the board of
directors of the Assuming Bank, or other third party, with respect to this Apgreement and the
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transactions contemplated hereby, the closing of the Failed Bank and the appeintment of the
Receiver, the chartering of the Assuming Bank, and any agreements, documents, matters or
proceedings contemplated hereby or thereby.

ARTICLE X]
REPRESENTATIONS AND WARRANTIES OF THE ASSUMING BANK

The Assuming Bank represents and warrants to the Corporation and the Receiver as
follows:

(a)  Cerporate Existence and Authority. The Assuming Bank (i) is duly organized,
validly existing and in good standing under the laws of its Chartering Authority and has full
power and authority to own and operate its properties and to conduct its business as now
conducted by it, and (ii) hos full power and authority to execute and deliver this Agreement and
to perform its obligations hereunder. The Assuming Bank has taken all necessary corporate
action to authorize the execution, delivery and performance of this Agreement and the
performance of the transactions contemplated hereby.

(b) Third Party Consents. No governmental authority or other third party consents
(including but not limited to approvals, licenses, registrations or declarations) are required in
connection with the execution, delivery or performance by the Assuming Bank of this
Agreement, other than such consents as have been duly obtained and are in full force and effect.

(c) Execution and Enforceability. This Agreement has been duly executed and
delivered by the Assuming Bank and when this Agreement has been duly authorized, executed
and delivered by the Comporation and the Receiver, this Agreement will constitute the legal, valid
and binding obligation of the Assuming Bank, enforceable in accordance with its terms,

(d  Compliance with Law.

Q) Neither the Assuming Bank nor any of its Subsidiaries is in violation of
any statute, regulation, order, decision, judgment or decree of, or any restriction imposed by, the
United States of America, any State, municipality or other political subdivision or any agency of
any of the foregoing, or any court or other tribunal having jurisdiction over the Assuming Bank
or any of its Subsidiaries or any assets of any such Person, or any foreign government or agency
thereof having such jurisdiction, with respect to the conduct of the business of the Assuming
Bank or of any of its Subsidiaries, or the ownership of the properties of the Assuming Bank or
any.of its Subsidiaries, which, either.individually or in the aggregate with all other such .

violations, would materially and adversely affect the business, operations or condition (f'umncla] N

or otherwise) of the Assuming Bank or the ability of the Assuming Bank to perform, satisfy or
observe any obligation or condition under this Agreement.
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(if)  Neither the execution and defivery nor the performance by the Assuming
Bank of this Agreement will result in any viclation by the Assuming Bank of, or be in conflict
with, any provision of any applicable law or regulation, or any order, writ or decrez of any court
or governmental authority.

(¢)  Representations Remain True. The Assuming Bank represents and warrants that
it has executed and delivered to the Corporation a Purchaser Eligibility Certification and
Confidentiality Agreement and that al] information provided and representations made by oron
behalf of the Assuming Bank in connection with this Agreement and the transactions
conicmplated hereby, including, but not limited to, the Purchaser Eligibility Certification and
Confidentiality Agreement (which are affirmed and ratified hereby) are and remain true and
correct in all material respects and do not fail to state any fact required to make the information
contained therein not misleading,

ARTICLE XIT ;
INDEMNIFICATION

12.1 Indemnification of Indemnitees. From and after Bank Closing and subject to
the limitations set forth in this Section and Section 12.6 and, with respect to third party claims,
compliance by the Indemnitees with Section 12.2, the Receiver agrees to indemnify and hold
harmless the Indemnitees against any and all costs, losses, any diminution in value of any Asset
or asset of an Acquired Subsidiary, claims, liabilities, expenses (including attorneys’ fees),
judgiments, fines and amounts paid in settlement (“Losses™) suffered or incurred by any
Indemnitee based upon, relating to, arising out of, or in connection with, any of the following set
forth in (a) of this Section 12.1, subject to the exclusions as provided in (b) of this Section 12.1:

(a)

(1)  the rights of any shareholder or former shareholder as such of (x) the
Failed Bank, or (y) any Subsidiary or Affiliate of the Failed Bank, or the rights of (i) the Failed
Bank or (ii) any Subsidiary or Affiliate of the Failed Bank which are asserted derivatively;

(2)  therghts of any creditor as such of the Failed Bank or any Subsidiary or
Affiliate of the Failed Bank, or any creditor as such of any director, officer, employee or agent of
the Failed Bank or any Subsidiary or Affiliate of the Failed Bank, with respect to any
indebtednaess or other obligation of the Failed Bank or any Subsidiary or Affiliate of the Failed
Bank arising poor to Bank Closing;

- (3) . .therights of any present or former director, officer, employee or agentas . . .

such of the Failed Bank or of any Subsidiary or Affiliate of the Failed Bank;

(4)  any action or inaction, including, without limitation, any violation of any
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law, rule or regulation, prior to Bank Closing of the Failed Bank, its directors, officers,
employees or agents as such, or any Subsidiary or Affiliate of the Failed Bank, or the directors,
officers, employees or agents as such of such Subsidiary or Affiliate;

(3)  any amounts owed by the Failed Bank or any Subsidiary or Affiliate to
any Person for goods or services provided, or with respect to periods cccurring, prior to Bank
Closing, including, without limitation, any such amounts owed under any contract to which the
Failed Bank or any of its Subsidiaries or Affiliates was a party, regardless of whether or not the
Assuming Bank elects to assume such contract in accordance with this Agreement;

(6) any failure or alleged failure (not in violation of law) by the Assuming
Bank to continue to perform any service or activity previously performed by the Failed Bank or
any of its Subsidiaries or Affiliates which the Assuming Bank is not required to perform
pursuant to this Agreement or which anse under any contract to which the Failed Bank or any of
its Subsidiaries or Affiliates was a parly which the Assuming Bank elected not to assume in
accordance with this Agreement and which neither the Assuming Bank nor any Subsidiary or
Affiliate of the Assuming Bank has assumed subsequent to the execution hereof;

(7)  any action or inaction of any Indemnitee, including for purposes of this
Section 12.1(a)(7) the former officers or employees of the Failed Bank or of any Subsidiary or
Affiliate of the Failed Bank that is taken upon the specific written direction of the Corporation or
the Receiver or that is permitted to be taken under this Agreement, other than any action or
inaction taken in a manner constituting bad faith, gross negligence or willful misconduct;

(8)  the rights of any depositor of the Failed Bank whose dzposit has been
accorded “withheld payment™ status and/or returned to the Receiver or Corporation in
accordance with Section 9.5 and/or has become an “unclaimed deposit™ or has been retumed to
the Corporation or the Receiver in accordance with Section 2.3;

(9)  the presence, storage or release of any hazardous or toxic substance, or
any pollutant or contaminant, or condition of any Asset or other asset of the Failed Bank or any
of its Subsidiaries or Affiliates to the extent existing prior to Bank Closing;

(10)  any other liabilities of any Acquired Subsidiary based upon, relating to,
arising out of or in connection with facts or circumstances occurring or existing prior to Bank
Closing;

(11)  any other liabilities of the Failed Bank or any of its Subsidiaries or
Affiliates that are not expressly assumed by the Assuming Bank pursuant to Section 2.1; and

(12)  for the avoidance of doubt and without limiting the generality of this
Section 12.1(a), each Indemnitee will be indemnified for Losses suffered or incurred by any
Indemnitee based upon, relating to, a.rising out of, or in connection with (i) inadequate or

. fmudulent origination or loan servicing activities or other lender liability causes of action, (iiythe

failure of the Failed Bank or an Acquired Subsidiary to have a legal, valid and enforceable
perfected Lien over the assets to which any Loan relates, with the priority purporied to be
granted by the instrument creating such Lien, or (iii) the failure of any Credit Documents
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evidencing a Loan or which purport to create a Lien over the assets to which a Loan relates to be
legal, valid and binding obligations of the relevant parties enforceable in accordance with their
terms.

(b) provided, that, with respect to this Agreement, except for paragraphs (7) and (8)
of Scction 12.1(a), no indemnification will be provided under this Agreement for any:

(1)  Losses for which the Assuming Bank has been made whole under other
provisions of this Agreement, including the Single Family Shared-Loss Agreement and the
Commercial Shared-Loss Agreement;

(2)  Losses with respect to any liability or obligation of the Failed Bank that is
expressly assumed by the Assuming Bank pursuant to this Agreement or subsequent to the
execution hereof by the Asseming Bank or any Subsidiary or Affiliate of the Assuming Bank;

(3)  Losses with respect to any liability of the Failed Bank to any present or
former employee as such of the Failed Bank or of any Subsidiary or Affiliate of the Failed Bank,
which liability is expressly assumed by the Assuming Bank or any Subsidiary or Affiliate of the
Assuming Bank subsequent to the execution hereof by the Assuming Bank;

(4)  Losses based on the failure of any Indemnitee to seek recovery of damages
from the Receiver for any claims based upon any action or inaction of the Failed Bank, its
directors, officers, employces or agents as fiduciary, agent or custodian prior to Bank Closing;

(5) Losses based on any violation or alleged violation by any Indemnitee of
the antitrust, branching, banking or bank holding company or securities Jaws of the United States
of America or any State thereof (in the case of any Acquired Subsidiary, only to the extent such
violation or alleged violation occurred after the acquisition thereof by the Assuming Bank);

(6) Losses based on the rights of any present or former creditor, customer, or
supplier as such of the Assuming Bank or any Subsidiary or Affiliate of the Assuming Bank (in
the case of any Acquired Subsidiary, only to the extent such claim is based on rights arising after
acquisition thereof by the Assuming Bank);

(7)  Losses based on the rights of any present or former shareholder as such of
the Assuming Bank or any Subsidiary or Affiliate of the Assuming Bank (other than any
Acquired Subsidiary) regardless of whether any such present or former shareholder is alse a
present or former shareholder of the Failed Bank;

(8) [Reserved];

(9  Losses which could have been enforced against any Indemnitee (other
than an Acquired Subsidiary) had the Assuming Bank not entered into this Agreement;

(10) -~ Losses based on any liability for taxes or fees-(other than taxes-or fees- -

based on income of the Failed Bank or any Subsidiary or Affiliate of the Failed Bank) asscssed
with respect to the consummation of the transactions contemnplated by this Agreement, including
without limitation any subsequent transfer of any Assets or Liabilities Assumed to any
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Subsidiary or Affiliate of the Assuming Bank;

(11)  except as expressly provided in this Article XII, Losses based on any
aciion or inaction of any Indemnitee {in the case of any Acquired Subsidiary, only with respect
to any such action or inaction occurring after the acquisition thereof by the Assuming Bank), and
nothing in this Agreement shall be construed to provide indemnification for (i) the Failed Bank,
(ii) any Subsidiary or Affiliate of the Failed Bank {other than an Acquired Subsidiary), or (iii)
any present or former director, officer, employee or agent of the Failed Bank or its Subsidiaries
or Affiliates; provided, that the Receiver, in its discretion, may provide indemnification
hereunder for any present or former director, officer, employee or agent of the Failed Bank or its
Subsidiaries or Affiliates who is also or becomes a director, officer, employee or agent of the
Assuming Bank or its Subsidiaries or Affiliates;

(12)  claims or other actions which constifute a breach by the Assuming Bank of
the representations and warranties contained in Article XI;

(13) [Reserved]; and

(14) Losses based om, related to or arising from any asset, including  loan,
acquired or lability assumed by the Assuming Bank, which acquisition or assumption is effected
other than pursuant to this Agreement.

122 Conditions Precedent to Indemnification. It shall be a condition precedent to
the obligation of the Receiver to indemnify any Person pursuant to this Anticle XII that such
Person shall, with respect to any claim made or threatened against such Person by a third party
for which such Person is or may be entitled to indemnification hereunder:

(@) give written notice to the Regional Counsel (Litigation Branch) of the
Corporation in the manner and at the address provided in Section 13.7 of such claim as soon as
practicable after such clatn is made or threatened; provided, that notice must be given on or
before the date which is six (6) years from the date of this Agreement;

(b)  provide to the Receiver such information and cooperation with respect to such
claim as the Receiver may reasonably require;

1

{(c) cooperate and take all steps, as the Receiver may reasonably require, to preserve
and protect any defense 1o such claim;

(d)  inthe event suit is bronght with respect to such claim, upon reasonable prior

" notice, afford to the Receiver the right, which the Receiver may eXercisé in its sol¢ discretion, to =~

conduct the investigation, control the defense and effect settlement of such claim, including
without limitation the right to designate counsel and 1o control all negotiations, litigation,

Module | ~ Whole Bank w/ Loss Share — P&A DankUnited, FSB
Yersion 1.4 Coral Gables, Florida
May 21, 2009

35



36

arbitration, settlements, compromises and appeals of any such claim, all of which shall be at the
expense of the Receiver; provided, that the Receiver shall have notified the Person claiming
indemnification in writing that such claim is a claim with respect to which the Person claiming
indemnification is entitled to indemnification under this Article X1I; provided, further that no
settlement shall be made without the prior written consent of the Indemnitee (such consent not to
be unreasonably withheld or delayed) unless any such settlement includes an express
unconditional release of the Indemniitee and its Affiliates from any and all liabilities arising out
of or relating to such suit without any admission of wrongdoing by the Indemnitec or any of its
Affiliates;

(e) not incur any costs or expenses in connection with any response or suit with
respect to such claim, unless such costs or expenses were incurred upon the written direction of
the Receiver or unless such Indemnitee incurs such costs or expenses for its own account;
provided, that the Receiver shall not be obligated to reimburse the amount of any such costs or
expenses unless such costs or expenses were incurred upon the written direction of the Receiver;

(0 not release or settle such claim or make any payment or admission with respect
thereto, unless the Receiver consents in writing thereto, which consent shall not be unrcasonably
withheld; provided, that the Receiver shall not be obligated to reimburse the amount of any such
settlemnent or payment unless such settlement or payment was effected upon the written direction
of the Receiver; and

¥

(g)  take reasonable action as the Receiver may request in writing as necessary 1o
preserve, protect or enforce the rights of the indemnified Person against any Primary Indemnitor.

12.3 No Additional Warraniy. Nothing in this Article XII shal! be construed or
deemed to (i) expand or otherwise alter any warranty or disclaimer thereof provided under
Section 3.3 or any other provision of this Agreement with respect to, among other matters, the
title, value, collectibility, genuineness, enforceability or condition of any (x) Asset, or (y) asset
of the Failed Bank purchased by the Assuming Bank subsequent to the execution of this
Agreement by the Assuming Bank or any Subsidiary or Affiliate of the Assuming Bank, or (ii)
create any warranfy not expressly provided under this Agreement with respect thereto; provided
however that the absence of any such warranty shall not affect the calculation of any Losses with
respect to which any Indemnitee is entitled to indemnification under Section 12.1.

12.4 Indemnification of Receiver and Corporation. From and after Bank Closing,

the Assuming Bank agrees to indemnify and hold harmless the Corporation and the Receiver and
their respective directors, officers, emplayees and apents from and against any and all Losses
actually and reasonably incurred in connection with any of the following:

(@)  claims against the Corporation or any such specified Person based on ainy and all
liabilities or obligations of the Failed Bank assumed by the Assuming Bank pursuant to this
Agreement or subsequent to the execution hereof by the Assuming Bank or any Sybsidiary or

Mpdule { —Whole Bank w/ Loss Share ~ P&A BankUniwd, FSB
Yersion 1.04 Corel Gubles, Fiorida
biay 24, 2009

36



37

Affiliate of the Assuming Bank, whether or not any such liabilities subsequently are sold and/or
transferred, other than any claim based upon any action or inaction of any Indemnitee as
provided in paragraph (7) or (8) of Section 12.1(a); and

(b)  claims against the Corporation or any such specified Person based on any act or
omission of any Indemnitee (including but not limited to claims of any Person claiming any right
or title by or through the Assuming Bank with respect to Assets transferred to the Receiver
pursuant to Section 3.4 or 3.6), other than any action or inaction of any Indemnitee as provided
in paragraph (7) or (8) of Section 12.1(a).

12,3 Obligations Supplemental. The obligations of the Receiver, and the Corporation
as guarantor in accordance with Section 12.7, to provide indemnification under this Article XII
are to supplement any amount payable by any Primary Indemnitor to the Person indemnified
under this Article X11. Consistent with that intent, the Receiver agrees only to make payments
pursuant to such indemnification to the extent not payable by a Primary Indemnitor, If the
aggregate amount of payments actually received by the Person being indemnified from the
Receiver, or the Corporation as guarantor in accordance with Section 12,7, and all Primary
Indemnitors with respect to any item of indemnification under this Article X1l exceeds the
amount payable with respect to such item, such Person being indemnified shall notify the
Receiver thereof and, upon the request of the Receiver, shall promptly pay to the Receiver, or the
Corporation as appropriate, the amount of the Receiver’s (or Corporation’s) payments to the
extent of such excess.

12,6 Crimina] Claims. Notwithstanding any provision of this Article X1l to the
contrary, in the event that any Person being indemnified under this Articie XII shall become
involved in any criminal action, suit or proceeding, whether judicial, administrative or
investigative, the Receiver shall have no obligation hereunder to indemnify stuch Person for
liability with respect to any criminal act or to the extent any costs or expenses are afiributable to
the defense against the allegation of any criminal act, unless (i) the Person is successful on the
merits or otherwise in the defense against any such action, suit or proceeding, or (ii) such action,
suit or proceeding is terminated without the imposition of liability on such Person.

12.7 Limited Guaranty of the Corporatiop. The Corporation hereby guarantees
performance of the Recciver’s obligation to indemnify the Assuming Bank as set forth in this
Article XII. It is a condition to the Corporation’s obligation hereunder that the Assuming Bank
shall comply in all respects with the applicable provisions of this Article XII. The Corporation
shall be liable hereunder only for such amounts, if any, as the Receiver is obligated to pay under
the terms of this Article XII but shall fail to pay. Except as otherwise provided above in this
Section 12.7, nothing in this Article XII is intended or shall he construed to create any liability or
obligation on the part of the Corporation, the United States of America or any department or
agency thereof under or with respect to this Article XII, or amy provision hereof, it being the
intention of the parties hereto that the obligations undertaken by the Receiver under this Article
XII are the sole and exclusive responsibility of the Receiver and no other Person or entity.

12.8  Subrogation. Upon payment by the Receiver, or the Corporation as guarantor in
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accordance with Section 12.7, to any Indemnitee for any claims indemnified by the Receiver
under this Article XII, the Receiver, or the Corporation as appropriate, shall become subrogated
to all rights of the Indemnitee against any other Person to the extent of such payment.

ARTICLE XIII
MISCELLANEQUS

13.1 Entire Agreement. This Agreement (including the Schedules and Exhibits
hereto) and the Addendum to Purchase and Assumption Agreement, the Warrant and the other
documents delivered in connection herewith, embady the entire agreement of the parties hereto
in relation to the subject matter herein and supersede all prior understandings or agreements, oral
or written, between the parties,

13.2 Headings. The headings and subheadings of the Table of Contents, Articles and
Sections contained in this Agreement, except the terms identified for definjtion in Article [ and
elsewhere in this Agreement, are inserted for convenience only and shall not affect the meaning
or interpretation of this Agreement or any provision hereof. ;

133  Counterparts. This Agreement may be executed in any number of counterparts
aud by the duly authorized representative of a different party hereto on separate counterparis,
each of which when so executed shall be deemed to be an original and all of which when taken
together shall constitute one and the same Agreement.

13.4 GOVERNING LAW. THIS AGREEMENT AND THE RIGHTS AND
OBLIGATIONS HEREUNDER SHALL BE GOVERNED BY AND CONSTRUED IN
ACCORDANCE WITH THE FEDERAL LAW OF THE UNITED STATES OF AMERICA,
AND IN THE ABSENCE OF CONTROLLING FEDERAL LAW, IN ACCORDANCE WITH
THE LAWS OF THE STATE IN WHICH THE MAIN OFFICE OF THE FAILED BANK IS
LOCATED.

13.5 Successors. All terms and conditions of this Agreement shall be binding on the
successors and assigns of the Receiver, the Corporation and the Assuming Bank. Except as
otherwise specifically provided in this Agreement, nothing expressed or referred to in this
Agreement is intended or shall be construed to give any Person other than the Receiver, the
Corporation and the Assuming Bank any legal or equitable right, remedy or claim under or with
respect to this Agreement or any provisions contained herein, it being the intention of the parties
hereto that this Agreement, the obligations and statements of responsibilities hereunder, and all
other conditions and provisions hereof are for the sole and exclusive benefit of the Receiver, the
Corporation and the Assuming Bank and for the benefit of no other Person.

13.6 Modification; Assigmment, No amendment or other modification, rescission,
release or assignment of any part of this Agrecmem shall be effecl:ive except pursuant to a

Notwithstanding the foregoing, the Assuming Bank shall be entitled to assign any of its rights or

obligations under this Agreement to any Subsidiary of the Assuming Bank, except to the extent
that any such assignment is not permitted under applicable law.
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13.7 Notice. Any notice, request, demand, consent, approval or other communication
to any party hereto shall be effective when received and shall be given in writing, and delivered
in person against receipt therefore, or sent by certified mail, postage prepaid, courier service,
telex, facsimile transmission or email to such party (with copies as indicated below) at ity address
set forth below or at such other address as it shall hereafier furnish in writing to the other parties.
All such notices and other communications shall be deemed given on the date received by the
addressee,

Assuming Bank

BankUnited

255 Alhambra Circle

Coral Gables, Florida 33134
Attention: Mr. John Kanas

with a copy to: |

Receiver and Corporation

Federal Deposit Insurance Corporation,
Receiver of BankUnited, FSB

1601 Bryan Street, Suite 1700

Dallas, Texas 75201

Attention: Settlement Manager
with copy to: Regional Counsel (Litigation Branch)
and with respect to notice under Article XII:

Federal Deposit Insurance Corporation

Receiver of BankUnited, FSB

1601 Bryan Street, Suite 1700

Dallas, Texas 75201

Attention: Regional Counsel (Litigation Branch)

13.8 Manner of Payment. All payments due under this Agreement shall be in lawful
money of the United States of America in immediately available funds as each party hereto may
specify to the other parties; provided. that in the event the Receiver or the Corporation is
obligated to make any payment hereunder in the amount of $25,000.00 or less, such payment
may be made by check.

13;9  Costs, Fees and Expenses: Except-as otherwise specifically provided herein, - -
each party hereto agrecs to pay all costs, fees and expenses which it has incurred in connection
with or incidental to the matters contained in this Agreement, including without limitation any
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fees and disbursements to its accountants and counsel; provided, that the Assuming Bank shall
pay all fees, costs and expenses (other than attorneys’ fees incurred by the Receiver) incurred in
connection with the transfer to it of any Assets or Liabilities Assumed hereunder or in
accordance herewith.

13.10 Waiver. Each of the Receiver, the Corporation and the Assuming Bank may
waive its respective rights, powers or privileges under this Agreement; provided, that such
waiver shall be in writing; and further provided, that no failure or delay on the part of the
Receiver, the Corporation or the Assuming Bank to exercise any right, power or privilege under
this Agreement shall operate as a waiver thereof, nor will any single or partial exercise of any
right, power or privilege under this Agreement preclude any other or further exercise thereof or
the exercise of any other right, power or privilege by the Receiver, the Corporation, or the
Assoming Bank under this Agreement, nor will any such waiver operate or be construed as a
future waiver of such right, power or privilege under this Agreement.

13.11 Seyerability. If any provision of this Agreement is declared invalid or
unenforceable, then, to the extent possible, all of the remaining provisions of this Agreement
shall remain in full force and effect and shall be binding upon the parties hereio,

13.12 Term of Agreement. This Agreement shall continue in full force and effect until
the sixth {6th) anniversary of Bank Closing; provided, that the provisions of Section 6.3 and 6.4
shall survive until the seventh (7th) anniversary of Bank Closing. Provided, however, the
receivership of the Failed Bank may be terminated prior to the expiration of the term of this
Agreement; in such event, the guaranty of the Corporation, as provided in and in accordance
with the provisions of Section 12.7 shall be in effect for the remainder of the term (or such
longer period as necessary to satisfy the terms of the immediately succeeding sentence).
Expiration of the term of this Agreement shall not affect any claim or liability of any party with
respect to any (i) amount which is owing at the time of such expiration, regardless of when such
amount becomes payable, (ii} breach of this Agreement occurring prior to such expiration,
regardiess of when such breach is discovered and (iii) any matter for which a request for
indemnification has been timely submitted.

13.13 Swurvival of Covenants, Efc. The covenants, representations, and warranties in
this Agreement shall survive the execution of this Agreement and the consummation of the
transactions contemplated hereunder.

[Signature Page Follows]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be
executed by their duly authorized representatives as of the date first above written.

Redacted

Redacted

Redacted

Module |~ Whote Bank w/ Loss Share - P&A
Yersion 1,04
May 21, 2009

FEDERAL DEPOSIT INSURANCE
CORPORATION, RECEIVER OF
UNITED, FSB, CORAL GABLES,

INITED '
Redacted B

BY:
NAME: Ragiupen P SiwgH

TITLE: Hf,;p OF Cpwavmer ?ﬁwcm;

BankUnited, FSB
Coral Gables, Florida
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SCHEDULE 2.1 - Certain Liabiiitics Assumed by the Assuming Bank
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SCHEDULE 2.1(n) -- Excluded Deposit Liability Accounts

Accounts Excluded from P& A Transaction

BankUnited, FSB
Coral Gables, FL

BankUnited, FSB has deposits associated with the Depository Organization (DQ) Cede & Co as
Nominee for DTC. The DO accounts do not pass to the Assuming Bank and are excluded from
the transaction as desgcribed in section 2.1 of the P&A Agreement. The attached Schedule 2.1.a
DO Detail Report identifies the DO accounts as of March 27 2009. This schedule will be
updated post closing with data as of Bank Closing date.
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Accounts Excluded from Calculation of Deposit Franchise Bid
Premium

BankUnited, FSB
Coral Gables, FL

The accounts identified below will pass to the Assuming Bank (unless ctherwise noted). Vhen calculating the prenmium
to be paid on Assumed Deposits in a P&A transaction, the FDIC will exciude the following categories of deposit accounts:

Category Description

Category Description ,

I Brokered Deposits

Brokered deposit accounts are accounts for which the “depasiter of record” is an agent, nominee, or custedian who
deposits funds for a principal or principals to whom “pass-through” deposit insurance coverage may be extended. The
FDIC separates brokered deposit accounts into 2 categories: 1) Depository Organization (DO} Brokered Deposits and
2) Non-Depository Organization (Non-DO) Brokered Deposits. This distinction is made by the FDIC to facilitate our role
as Receiver and Insurer. These terms will not appear on other "brokered deposit’ reports generated by the institution.

Non-DC Brokered Deposits pass to the Assuming Bank, but are excluded from Assumed Deposits when the deposit
premium is calculated. Piease see the attachad "Schedule 7 Non-DO Broker Deposit Detail Report® for a listing of these
accounts. This list will be updated post closing with balances as of Bank Closing date. .
If this institution had any DO Brokered Deposits (Cede & Co as Nominee for DTC), they are excluded from Assumed
Deposits in the P&A transaction. A list of these accounts Is provided on "Schadule 2,1 DO Brokered Deposit Detail
Report”.

i CDARS
CDARS deposits pass to the Assuming Bank, but are excluded from Assumed Deposits when the deposit premium is
caiculated.

BankUnited, FSB did not patticipate in the CDARS program as of the date of the deposit download, If CDARS deposits
are taken between the date of the deposit download and the Bank Closing Date, they will be identified post closing and
made part of Schedule 7 to the P&A Agreement. E
fit Market Place Deposits

“Market Piace Deposits” is a description given to deposits that may have been solicited via a money desk, intermst
subscription service (for example, Qwickrate), or similar programs.

BankUnited, FSB was represented not to have solicited Market Place Deposits as identified above. This list will be A
updated {if necessary) post closing with balances as of Bank Closing date.

This schedule provides account categories and balances as of the date of the depasit downioad, or as indicated. -
The deposit franchise bid premium will be caiculated using account categorles and balances as of
Bank Closing Date that are reflected in the general ledger or subsystem as described ahove, The

final numbsars for Schedule 7 will e provided post closing.
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SCHEDULE 3.1 - Certain Assets Purchased
SEE ATTACHED LIST

THE LIST(S) ATTACHED TO THIS SCHEDULE (OR SUBSCHEDULE(S)) AND THE
INFORMATION THEREIN, IS AS OF THE DATE OF THE INFORMATION
PACKAGE. IT WILL BE ADJUSTED TO REFLECT THE COMPOSITION AND BOOK
VALUE OF THE LOANS AND ASSETS AS OF THE DATE OF BANK CLOSING. THE
LIST(S) MAY NOT INCLUDE ALL LOANS AND ASSETS (E.G., CHARGED OFF

LOANS).

BankUnited, FSB

Module 1 - Whole Bank w/ Loss Share — P&A
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SCHEDULE 3.1a — Subsidiary Entities Acquired
SEE ATTACHED LIST

THE LIST(S) ATTACHED TO THIS SCHEDULE (OR SUBSCHEDULE(S)) AND THE
INFORMATION THEREIN, IS AS OF BANK CLOSING.

Name TIN

Bay Holdings, Inc.

CRE Properties, Inc.

BU, REIT, Inc. :

BU Delaware, Inc.

T&D Properties of
South Florida, Inc.

Modute | ~ Whole Bank w/ Loss Shore - P& A BankUnited, FSB
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SCHEDULE 3.2 - Purchase Price of Assets or assets

cash, cash equivalents and receivables from
depository institutions, including cash items in the
process of collection, plus interest thereon:

securities (exclusive of the capital stock of
Acquired Subsidiaries), plus interest thereon;

federal funds sold and repurchase agreements, if
any, including interest thereon:

Loans;

[Reserved]

Safe Deposit Boxes and related business, if any:
Records and other documents:

capital stock of any Acquired Subsidiaries:

amounts owed to the Failed Bank by any Acquired
Subsidiary: :

assets securing Deposits of public money, to the
extent not otherwise purchased hereunder:

Overdrafts of customers;
[Reserved]
[Reserved]

Shared-Loss MTM Assets:

assets subject to an opfion to purchase:

(a) Owned Bank Premises:
(b) Fumniture and Equipment:
{c) - Fixtures: -

(d) Other Equipment:

Module { -~ Whole Bank w/ Loss Share - P&A
Version 1.04
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Book Value

As provided in Section 3.2(b)
Book Valune

Book Value

Book Value
Book Value
Book Value

Book Value
Book Value

Book Value

As provided in Section 3.2(c)

Fair Market Value
Fair Market Value
Fair Market Value

Fair Market Value

BankUnited, F5B
Coral Gables, Florida



SCHEDULE 4.15A

LOANS SUBJECT TO LOSS SHARING UNDER THE
SINGLE FAMILY SHARED-LOSS AGREEMENT
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SCHEDULE 4.15B

LOANS SUBJECT TO LOSS SHARING UNDER THE
COMMERCIAL AND OTHER LOANS SHARED-LOSS AGREEMENT
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SCHEDULE 4.15C
SHARED-LOSS MTM ASSETS
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EXHIBIT 2.3

FINAL LEGAL NOTICE
Claiming Requirements for Deposits
Under 12 U.S.C. 1822(¢)

[Date]

[Name of Unclaimed Depositor]
{Address of Unclaimed Depositor}
[Anytown, USA]

Subject: [XXXXX -~ Name of Bank
City, State] — In Receivership

Dear [Sir/Madam};

As you may know, on {Date: Closing I'ate], the [Name of Bank (“The Bank”)} was
closed and the Federal Deposit Insurance Corporation (“FDIC”) transferved [The Bank’s] accounts to
[Name of Acquiring Institution].

According to federal law under 12 U.S.C., 1822(e), on [Date: eightecen months from the
Closing Date], [Name of Acquiring Institution] must transfer the funds in your accounti(s) back to the
FDIC if you have not claimed your account(s) with [Name of Acquiring Iustitntion]. Based on the
records recently supplied to us by [Name of Acquiring Institation], your account(s) currentty fall into
this category.

This letter is your formal Legal Notice that you have until [Date; eighteen months from
the Closing Date], to claim or armange to continue your account(s) with [Name of Acquiring
Institutiou]. There are several ways that you can claim your account(s) at [Name of Acquiring
Imstitution]. It is only necessary for you to take any one of the following actions in order foryour
account(s) at [Name of Acqniring Imstitution] to be dcemed claimed. In addition, if you have more than
one account, your claim to one account will automatically claim all accounts:

1. Write to [Name of Acquiring Institution]| and notify them that you wish to keep your account(s)
active with thern. Please be sure to include the name of the account(s), the account number(s), the

signature of an authorized signer on the account(s), name, and address. [Name of Acquiring
Iustitution] address is;

[123 Main Street
Anytown, USA]
2. Execute a new signature card on your account(s), enter intc a new deposit agreement with [Name of
Acquiring Institution], change the uwnership on your accounl{s), or renegonate the terms of your
- certificate-of deposit account(s) (if any). .

3. Providc [Name of Acquiring Institution] with a change of address form.
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4, Make a deposit to or withdrawal from your account(s). This includes writing a check on any account
or having an automatic direct deposit credited to or an automatic withdrawal debited from 2n account.

If you do not want to continpe your account(s) with [Name of Acquiring Institution] for
any reason, you can withdraw your funds and close your account(s). Withdrawing funds from one or
more of your account(s) satisfies the federal law claiming requirement. If you have time deposits, such as
certificates of deposit, [Name of Acquiring Institution] can advise you how to withdraw them without
being charged an interest penalty for early withdrawal,

If you do not claim ownership of your account(s) at [Name of Acquiring Institution by
Date: eighteen months from the Closing Date] feder! law requires [Name of Acquiring Institution)
to return your deposits to the FDIC, which will deliver them as unclaimed property to the State indicated
in your address in the Failed Institution's records, If your address is outside of the United Stajes, the
EDIC will deliver the deposits to the State in which the Failed Institution had its main office. 12 U.S.C. §
1822(e). 1f the State accepts custody of your deposits, you will have 10 years from the date of delivery to
claim your deposits from the State, Afier 10 years you will be permanently barred from claiming your
deposits. However, if the State refuses to take custody of your deposits, you will be able to claim them
from the FDIC until the receivership is terminated, If you have not claimed your insured deposits before
the receivership is terminated, and a receivership may be terminated at any time, ail of your rights in those
deposits will be barred.

If you have any questions or concerns about these items, please contact [Bank
Employee] at [Name of Acquiring Institution] by phone at [(XXX) XXX-XXXX].

Sincerely,
{Name of Claimy Specialist]
[Ticle]
¥
Module 1 - Whole Bank w/ Loss Share - PRA Bankljrited, FSB
Verslon 1,04 Coral Gablés, Florida

May 21, 2009

33



AFFIDAVIT OF MAILING

1.2 State of
13 COUNTY OF

1 am employed as a [Title of Office] by the [Name of Acquiring Institution].

This will attest that on [Date of mailing], ! caused a true and correct copy of the Final Legal Notice,
attached hereto, to owners of unclaimed deposits of [Name of Failed Bank], City, State, to be prepared
for deposit in the mail of the United States of America on behalf of the Federal Deposit Insurance
Corporation. A list of depositors to whom the notice was mailed is attached. This notice was mailed to
the depositor's last address as reflected on the books and records of the [Name of Failed Bankj] as of the

date of failure,

[Name]

[Title of Office]

[Name of Acqguiring Institution]
Subscribed and sworn to before me this day of [Month, Year].

My commission expires:

[Name], Notary Public
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EXHIBIT 4.15A
SINGLE FAMILY SHARED-LOSS AGREEMENT

This agreement for the reimbursement of loss sharing on certain single family residential
mortgage loans (the “Single Family Shared-Loss Agreement™) shal] apply when the Assuming
Bank purchases Single Family Shared-Loss Loans as that term is defined herein. The terms
hereof shall modify and supplement, as necessary, the terms of the Purchase and Assumption
Apgreement to which this Single Family Shared-Loss Agreement is attached as Exhibit 4.15A and
incorporated therein. To the extent any inconsistencies may arise between the terms of the
Purchase and Assumption Agreement and this Single Family Shared-Loss Agreement with
respect to the subject matter of this Single Family Shared-Loss Agreement, the terms of this
Single Family Shared-Loss Agreement shall control. References in this Single Family Shared-
Loss Agreement to a particular Section shall be deemed to refer to a Section in this Single
Family Shared-Loss Agreement, unless the context indicaies that it is intended to be a reference
to a Section of the Purchase and Assumption Agreement.

ARTICLE I - DEFINITIONS -

The capitalized terms used in this Single Family Shared-Loss Agreement that are not defined in
this Single Family Shared-Loss Agreement are defined in the Purchase and Assumption
Apreement. In addition to the terms defined above, defined below are certain additional terms
relating to loss-sharing, as used in this Single Family Shared-Loss Agreement.

“Accounting Records” means the subsidiary system of record on which the loan
history and balance of each Single Family Shared-Loss I.oan is maintained; individual loan files
containing either an original or copies of documents that are customary and reasonable with
respect to loan servicing, including management and disposition of Other Real Estate; the
records documenting altematives considered with respect to loans in default or for which a
default is reasonably foresceable; records of loss calculations and supporting documentation with
respect to line items on the loss calculations; and, monthly delinquency reports and other
performance reports customarily utilized by the Assuming Bank in management of loan
portfolios.

“Accrued Interest” means, with respect to Single Family Shared-Loss Loans, the
amount of eamned and unpaid interest at the note rate specified in the applicable loan documents,
limited to 90 days. ‘

“Affiliate” shall have the meaning set forth in the Purchase and Assumption
Agreement; provided, that, for purposes of this Single Family Shared-Loss Agreement, no Third
Party Servicer shall be deemed to be an Affiliate of the Assuming Bank,

“Commepcement Date” means the first calendar day following the Bank

“Closing.
“Comimercial Shared-Loss Agreement” means the Commercial and Other
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Loans Shared-Loss Agreement attached to the Purchase and Assumption Agreement as Exhibit
4.15B.

“Cumulative Loss Amount™ means the sum of the Monthly Loss Amounts less
the sum of all Recovery Amounts.

“Cumnlative Shared-Loss Amount” means the excess, if any, of the Cumulative
Loss Amount over the First Loss Tranche.

“Customary Servicing Procedures™ means procedures (inciuding collection

procedures) that the Assuming Bank (or, to the extent a Third Party Servicer is engaged, the
Third Party Servicer) customarily employs and exercises in servicing and administering
mortgage loans for its own accounts and the servicing procedures established by FNMA or
FHLMC (as in effect from time to time), which are in accordance with accepted mortgage
servicing practices of prudent lending institutions.

“Deficient Valnation” means the determination by a court in a bankruptcy
proceeding that the value of the collateral is less than the amount of the loan in which case the
loss will be the difference between the then unpaid principal balance (or the NPV of a modified
loan that defaults) and the value of the collateral so established.

“Home Equity Loans” means loans or funded portions of lines of credit secured
by mortgages on one-to four-family residences or stock of cooperative housing associations,
where the Failed Bank did not have a first licn on the same property as collateral and therefore
can be treated under the charge-off policies outlined in the Commercial and Other Loans Shared-
Loss Agreement.

“Final Shared-Loss Month” means the calendar month in which the tenth
anniversary of the Cormmencement Date occurs.

“Final Shared-Loss Recovery Month” means the calendar month in which the

tenth anmiversary of the Commencement Date occurs.

*Foreclosure L.0ss™ means the loss realized when the Assuming Bank has
completed the foreclosure on a Single Family Shared-Loss Loan and realized final recovery on
the collateral through liquidation and recovery of all insurance proceeds. Each Foreclosure Loss
shall be calculated in accordance with the form and methedology specified in Exhibit 2a or
Exhibit 2a(1).

“Investor-Owned Residential 1.oans” means Loans, excluding advances made

pursnant io Home Equity Loans, that are secured by mortgages on one- to four family residences
or stock of cooperative housing associations that are not owner-occupied. These loans can be
treated as Restructured Loans on a commercially reasonable basis and can be a restructured

under terms separate from the Exhibit 5 standards. Please refer to Exhibit 2b for guidance in

- Calculation of Loss for Restriictured Lo#ns.”

“Loss” means a Foreclosure Loss, Restructuring Loss, Short Sale Loss, Portfolio
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Loss, Modification Default Loss or Deficient Valuation.

“Loss Amount” means the dollar amount of loss incurred and reported on the
Monthly Certificate for a Single Family Shared-Loss Loan.

“Modification Default Loss™ means the loss calculated in Exhibits 2a(1) and
2¢(1) for single farnily loans modified under this part of the agreement that default and result in a
foreclosure or short sale.

*Modification Guidelines” has the mecaning provided in Section 2.1(a) of this
Single Family Shared-Loss Agreement.

“Monthiy Certificate” has the meaning provided in Section 2.1(b) of this Single
Family Shared-Loss Agreement.

“Monthly Loss Amount” means the sum of all Foreelosure Losses, Restructering
Losses, Short Sale Losses, Portfolio Losses, Modification Default Losses and losses in
connection with Deficient Valuations realized by the Assuming Bank for any Shared Loss
Month.

“Monthly Shared-Less Amount” means the change in the Cumulative Shared-
Loss Amount from the beginning of each month to the end of each month,

“Neutral Member” has the meaning provided in Section 2. 1(f)(ii) of this Single
Family Shared-I.oss Agreement.

“Portfolio Losy” means the loss realized on either (i) a portfolic sale of Single
Family Shared-Loss Loans in accordance with the terms of Article IV or (ii) the sale of aloan
with the consent of the Receiver as provided in Section 2.7.

“Recovery Amount” means, with respect to any period prior to the Termination
Date, the amount of colleeted funds received by the Assuming Bank that (i} are applicable
against a Foreclosure Loss which has previously been paid to the Assuming Bank by the
Receiver or (ii) gains realized from a Section 4.1 sale of Single Famnily Shared-Loss Loans for
which the Assuming Bank has previously received a Restructuring Loss payment from the
Receiver (iii} or any ircentive payments from national programs paid to an investor or borrower
on loans that have been modified or otherwise treated (short sale or foreclosure) in accordance
with Exhibit 5.

*Restructuring L.0ss” means the loss on a modified or restructured loan
measured by the difference between (a) the principal, Accrued Interest, tax and insurance
advances, third party or other fees due on a loan prior to the modification or restructuring, and
(b) the net present value of estimated cash flows on the modified or restructured loan, discounted

at the Then-Current Interest Rate. Each Restructuring Loss shall be calculated in accotdanc:e thh

- the form and methadology attached as Exhibit 2b; as-applicable:

“Restructured Loan™ means a Single Family Shared-Loss [.oan for which the
Assuming Bank has received a Restructuting Loss payment from the Receiver, This applies to
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owner occupied and investor owned residences.

“Servicing Officer” has the meaning provided in Section 2.1(b) of this Single
Family Sharcd-Loss Agrecment.

“Shared Loss Payment Trigger” means when the sum of the Cumulative Loss
Amount under this Single Family Shared-Loss Agreement and the Shared-Loss Amount under
the Commercial and Cther Loans Shared-Loss Agreement, exceeds the First Loss Tranche, If
the First Loss Tranche is zero or a nepative number, the Shared Loss Payment Trigger shall be
deemned to have been reached upon Bank Closing.

i

“Shared-Loss Month” means each calendar month between the Commencement
Date and the Iast day of the month in which the tenth anniversary of the Commencement Date
occurs, provided that, the first Shared-Loss Month shall begin on the Commencement Date and
end on the last day of that month.

“Shares” means common stock and any instrument which by its terms is
currently convertible into commeon stoek, or which will become convertible into common stock
within 14 months of the execution of this Agreement. :

“Short-Sale Loss” means the loss resulting from the Assuming Bank’s agreement
with the mortgagor to accept a payoff in an amount less than the balance due on the loan
(inchuding the costs of any cash incentives to borrower to agree to such sale or to maintain the
property pending such sale), further provided, that each Short-Sale Loss shall be calculated in
accordance with the form and methodology specified in Exhibit 2¢ or Exhibit 2¢(1).

“Single Family Shared-Loss Loans” means the single family one-to-four
tesidential morigage loans (whether owned by the Assuming Bank or any Subsidiary) identified

on Schedule 4.15A of the Purchase and Assumption Agreement.

“Stated Threshgld” means total losses under the shared loss agreements in the
amount of $4 Billion ($4,000,000,000.00).

“Termipation Date” means the last day of the Final Shared-Loss Recovery
Month,

“Then-Current Interest Rate” means the most recently published Freddie Mac
survey rate for 30-year fixed-rate loans,

“Third Party Servicer” means any servicer appointed from time to time by the
Assuming Bank or any Affiliate of the Assuming Bank to service the Shared-Loss Loans on
behalf of the Assuming Bank, the identity of which shall be given to the Receiver prior to or
concurrent with the appointment thereof,

------ s - ARTFICLE H — SHARED-LOSS ARRANGEMENT: - - - - -
2.1 Shared-I.08s Arrangement.
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() Loss Mitigation and Consideration of Alternatives. For each Single
Family Shared-Loss Loan in default or for which a default is reasonably foreseeable, the

Assuming Bank shall undertake reasonable and customary loss mitigation efforts, in accordance
with any of the following programs selected by Assuming Bank in its sole discretion, Exhibit 5

- (FDIC Mortgage Loan Modification Program), the United States Treasury's Home Aifordable
Modification Program Guidelines or any other modification program approved by the United
States Treasury Department, the Corporation, the Board of Governors of the Federal Reserve
System or any other governmental agency (it being understood that the Assuming Bank can
select different programs for the various Single Family Shared-Loss Loans) (such program
chosen, the “Modification Guidelines™). After selecting the applicable Modification Guideline
for any such Single Family Shared-Loss Loan, the Assuming Bank shall document its
consideration of foreclosure, loan restructuring under such Modification Guideline chosen, and
short-sale (if short-sale is a viable option) alternatives and shall select the altemative the
Assuming Bank believes, based on its estimated calculations, will result in the least Loss.
Assuming Bank shall retain its calculations of the estimated loss under each alternative, such
calculations to be provided to the Receiver upon request, For the avoidance of doubt and
notwithstanding anything herein to the contrary, (i) the Assuming Bank is not required to modify
or restructure any Single Family Shared-Loss Loan on more than one occasion and (ii) the
Assuming Bank is not required to consider any alternatives with respect to any Shared-Loss
Loan in the process of foreclosure as of the Bank Closing and shall be entitled to continue such
foreclosure measures and recaver the Foreclosure Loss as provided herein.

(b) Meonthly Certificates.

Not later than fifteen (15) days after the end of each Shared-Loss Month,
beginning with the month in which the Commencement Date occurs and ending in the month in
which the tenth anniversary of the Commencement Date occurs {or, twelfth anniversary of the
Commencement Date if the Termination Date is extended as provided in Section 4.1(a)) , the
Assuming Bank shall deliver to the Receiver a certificate, signed by an officer of the Assuming
Bank involved in, or responsible for, the administration and servicing of the Single Family
Shared-Loss Loans whose name appears on a list of servicing officers furnished by the Assuming
Bank to the Receiver, (a “Servicing Officer”) setting forth in such form and detail as the
Receiver may reasonably specify (a “Monthly Certificaic™):

(iv) (A) aschedule substantially in the form of Exhibit | listing:

(i) each Single Family Shared-Loss Loan for which a Loss Amount
(calculated in accordance with the applicable Exhibit) is being
claimed, the related Loss Amount for each Single Family Shared-
Loss Loan, and the total Monthly Loss Amount for all Single
Family Shared-Loss Loans;

(ii) each Single Family Shared-Loss Loan for which a Recovery
Amount was received, the Recovery Amount for.each Single. ..

Family Shared-Loss Loan, and the total Recovery Amount for al

Single Family Shared-Loss Loans;
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(iii) the total Monthly Loss Amount for all Single Family Shared-
Loss Loans minus the total monthly Recovery Amount for all
Single Family Shared-Loss Loans; |

(iv) the Cumulative Shared-Loss Amount as of the beginning and
end of the month;

(v) the Monthly Shared Loss Amount;

(vi) the result obtained in (V) times 80%, or times 95% if the Stated
Threshold has been reached, which in either case is the amount to
be paid under Section 2.1(d) of this Single Family Shared-Loss
Agreement by the Receiver to the Assuming Bank if the amount is
a positive number, or by the Assuming Bank to the Receiver if the
amount is a negative number;

(v) (B) foreach of the Single Family Shared-Loss Loans for which
a Loss is claimed for that Shared-Loss Month, a schedule showing
the calculation of the Loss Amount using the form and
methodology shown in Exhibit 2a, Exhibit 2b, or Exhibit 2c, as
appiicable.

(vi) (C)  For each of the Restructured Loans where a gain or loss is
realized in a sale under Section 4.1 or 4.2, a schedule showing the
calculation using the form and methodology shown in Exhibit 2d.

(vi) (D) aportfolio performance and summary schedule
“ substantially in the form shown in Exhibit 3.

(c)y  Monthly Data Download. Not later than fifieen (15) days after the end of
each month, beginning with the month in which the Commencement Date occurs and ending
with the Final Shared-Loss Recovery Month, Assuming Bank shall provide Receiver:

(viii) (i) the servicing file in machine-readable format including but
not limited to the following fields for each outstanding Single
Family Shared-Loss Loan, as applicable: .

(A) Loan number

(B) FICO score

(C) Origination date

(D) Original principal amount
(E) Maturity date

(F) Paid-to date

(G) Last payment date

(H) Todin stanis (bankriptoy, in foreclosure, étc) ~ =~ =~ °
(I) Delinquency counters

() Current principal balance
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(K) Current escrow account balance

(L) Current Appraisal/BPO valve

(M) Current Appraisal/BPO date

(N) Interest rate

(O) Monthly principal and interest payment amount

(P) Monthly escrow payment for taxes and insurance

{Q) Interest rate type (fixed or adjustable)

(R) If adjustable: index, margin, next interest rate reset date

(S) Payment/Interest rate cap and/or floor

(T) Underwriting type (Full doc, Alt Doc, Na Doc) !

(U) Lien type (1%, 2)

(V) Amortization type (amortizing or /O)

(W) Property address, including city, state, zip code

{X) A code indicating whether the Mortgaged Property is owner
occupied

(Y) Property type (single-family detached, condominiumn, duplex, etc.)

(ix) (i) AnExcel file for ORE held as a result of foreclosure ona
Single Family Shared-Loss Loan listing:

(A) Foreclosure date

{B) Unpaid loan principal balance ,

(C) Appraised value or BPO value, as applicable
(D) Projected hquidation date

Notwithstanding the foregoing, the Assuming Bank shall not be required to provide any
of the foregoing information to the extent it is unable to do so as a result of the Failed Bank’s or
Receiver’s failure to provide information required to produce the information set forth in this
Section 2.1(c); provided, that the ASSl]I!ling Bank shall, consistent with Customary Servicing
Procedures seek to produce any such missing information or improve any inacéurate infonnatmn
previously provided to it.

(d) Payments With Respect to Shared-FLoss Assets.

(i) Losses Under the Stated Threshold. Afier the Shared Loss Payment
Trigger is reached, not later than fifteen (15) days after the date on which the Receiver receives
the Monthly Certificate, the Receiver shall pay to the Assuming Bank, in immediately available
funds, an amount equal to eighty percent (80%) of the Monthly Shared-Loss Amount reported on
the Monthly Certificate. If the total Monthly Shared-Loss Amount reported on the Monthly
Certificate is a negative number, the Assuming Bank shall pay to the Receiver in immediately
available funds eighty percent (80%) of that amount.

(i1)  Losses in Excess of the Stated Threshold. In the event that the sum of

. the Cumulative Loss Amount under this Single Family Shared-Loss Agreement and the Stated |
Loss Amount under the Commercial Shared-Loss Agreement meets or exceeds the Stated
Threshold, the loss/recovery sharing percentages set forth herein shall change from 80/20 to 95/5
and thereafter the Receiver shall pay to the Assuming Bank, in immediately available funds, an
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amount equal to ninety-five percent (35%) of the Monthly Shared-Loss Amount reported on the
Monthly Certificate. If the Monthly Shared-Loss Amount reported on the Monthly Certificate is
a negative number, the Assutning Bank shall pay to the Receiver in immediately availabie funds
ninety-five percent (95%) of that amount.

(e) Limitations on Shared-Ioss Payment. The Receiver shall not be
required to make any payments pursuant to Section 2.1(d) with respect to any Foreclosure Loss,
Restructuring Loss, Short Sale Loss or Portfolio Loss that the Receiver determines reasonably
and in good faith, based upon the criteria set forth in this Single Family Shared-Loss Agreement
(including the analysis and documentation requirements of Section 2.1(a)) or Customary
Servicing Procedures, should not have been effected by the Assuming Bank; provided, however,
(x) the Receiver must provide written notice to the Assuming Bank detailing the grounds for not
making such payment, (y) the Receiver must provide the Assuming Bank with a reasonable
opportunity to cure any such deficiency and (z) (1) to the extent curable, if cured, the Receiver
shall make payment with respect to the properly effected Loss, and (2) to the extent not curable,
notwithstanding the foregoing, the Receiver shall make a payment as to all Losses (or portion of
Losses) that were effected which would have been payable as a Loss if the Assuming Bank had
properly effected such Loss. In the event that the Receiver does not make any payment with
respect to Losses claimed pursuant to Section 2.1(d), the Receiver and Assuming Bank shall,
upon final resolution, make the necessary adjustments to the Monthly Shared-Loss Amount for
that Monthly Certificate and the payment pursuant to Section 2.1(d) above shall be adjusted
accordingly.

(O Payments by Wire-Transfer. All payments under this Single Family
Shared-Loss Agreement shall be made by wire-transfer in accordance with the wire-transfer

instructions on Exhibit 4,

22 Anuditor Report: Right to Andit

(a) Within ninety (90) days after the end of each calendar year during which
the Receiver makes any payment to the Assuming Bank under this Single Family Shared-Loss
Agreement, the Assuming Bank shall deliver to the Receiver a report signed by its independent
public accountants stating that they have reviewed the terms of this Single Family Shared-Loss
Agreement and that, in the eourse of their annual audit of the Assuming Bank’s books and
records, nothing has come to their attention suggesting that any computations required to be
made by the Assuming Bank during such calcndar year pursuant to this Article II were not made
by the Assuming Bank in accordance herewith, In the event that the Assuming Bank cannot
comply with the preceding sentence, it shall promptly submit to the Receiver corrected
computations together with a report signed by its independent public accountanis stating that,
after giving effect to such corrected computations, nothing has come to their attention suggesting
that any computations required to be made by the Assuming Bank during such year pursuant to
this Article II were not made by the Assuming Bank in accordance herewith. In such event, the
Assuming Bank and the Receiver shall make all such accounting adjustments and payments as
may be necessary to give effect to cach correction reflected in such corrected computations,
retroactive to the date on which the corresponding incorrect computation was made.

{(t)  The Receiver or the FDIC in its corporate capacity (“Corporation”} may
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perform an audit or audits to determine the Assuming Bank's compliance with the provisions of
this Single Family Shared-Loss Agreement, including this Article II, by providing not less than
ten (10) Business Days’ prior writien notice. Assuming Bank shall provide access to pertinent
records and proximate working space in Assuming Bank’s facilities. The scope and duration of
any such audit shall be within the reasonable discretion of the Receiver or the Corporation, but
shall in no event be administered in 2 manner that unreasonably interferes with the operation of
the Assuming Bank’s business. The Receiver or the Corporation, as the case may be, shall bear
the expense of any such audit. In the event that any comections are necessary as a result of such
an audit or audits, the Assuming Bank and the Receiver shall make such accounting adjustments
and payments as may be necessary to give retroactive effect to such corrections.

2.3  Withholdings. Notwithstanding any other provision in this Article II, the
Receiver, upon the direction of the Director (or designee) of the Federal Deposit Insurance
Corporation’s Division of Resolutions and Receiverships, may withhold payment for any
amounts included in a Monthly Certificate delivered pursuant to Section 2.1, if in its good faith
and reasonable judgment there is a reasonable basis under the requirements of this Single Family
Shared-Loss Agreement for denying the eligibility of an item for which reimbursement or
payment is sought under such Section. In such event, the Receiver shall provide a written notice
to the Assuming Bank detailing the grounds for withholding such payment. At such time as the
Assuming Bank demonstrates to the satisfaction of the Receiver, in its reasonable judgment, that
the grounds for such withholding of payment, or portion of payment, no longer exist or have
been cured, then the Receiver shall pay the Assuming Bank the amount withheld which the
Receiver determines is eligible for payment, within fifteen (15) Business Days.

2.4  Bouks and Records. The Assuming Bank shall at all times during the term of this
Single Family Shared-Loss Agreement keep books and records sufficient to ensure and
document compliance with the terns of this Single Family Shared-Loss Agreement, including
but not limited to (a) documentation of altemnatives considered with respect to defaulted loans or
loans for which default is reasonably foreseeable, (b) documentation showing the calculation of
loss for claims submitted to the Receiver, (c) retention of documents that support each line item
on the loss claim forms, and (d) documentation with respect to the Recovery Amount on loans
for which the Receiver has made a loss-share payment

2.5 Information. The Assuming Bank shall promptly provide to the Receiver such
other information, including but not limited to, financial statements, computations, and bank
policies and procedures, relating to the performance of the provisions of this Single Family
Shared-Loss Agreement, as the Receiver may reasonably request from time to time.

2.6 Tax Ruling The Assuming Bank shall not at any time, without the Receiver’s
prior written consent, seek a private letter ruling or other determination from the Internal
Revenue Service or otherwise seek to qualify for any special tax treatment or benefits associated
with any payments made by the Receiver pursuant to this Single Family Shared-L.oss Agreement.

2.7  Sale of Single Family Shared-Loss Loans. The Receiver shall be relieved of its
obligations with respect to a Single Family Shared-Loss Loan upon payment of a Foreclosure
Loss amount or a Short Sale Loss amount with respect to such Single Family Shared-Loss Loan
or upon the sale of a Single Family Shared-Loss Loan by Assuming Bank to a person ar entity

Module | ~ Whole Bank w/ Loss Share - P&A BankUnited, FSB
Yemsion 1.04 Coral Gables, Florida

May 21, 2009
63




that is not an Affiliate; provided, however, that if the Receiver consents to the sale of any such
Single Family Shared-Loss Loan, any loss on such sale shall be a Portfolio Loss. The Assuming
Bank shall provide the Receiver with timely notice of any such sale. Notwithstanding the
foregoing, a sale of the Single Family Shared-Loss Loan, for purposes of this Scction 2.7, shall
not be deemed to have occurred as the result of (i) any change in the ownership or contrel of
Assuming Bank or the transfer of any or all of the Single Family Shared-Loss Loan(g) to any
Affiliate of Assuming Bank, (ii) a merger by Assuming Bank with or into any other entity, (iii) a
sale by Assuming Bank of all or substantially all of its assets or (iv) the sale (in one or more
transactions) of interests in the subsidiary of the Assuming Bank holding the Shared-Loss Loans
which do not result in the transfer of 50% or more of the voting interests in such subsitiary.

ARTICLE 1II - RULES REGARDING THE ADMINISTRATION OF SINGLE FAMILY
SHARED-LOSS LOANS

3.1 Agrcement with Respect te Administration. The Assuming Bank shall (and

shall cause any of its Affiliates to which the Assuming Bapk transfers any Single Family Shared-
Loss Loans to) manage, administer, and collect the Single Family Shared-Loss Loans while
owned by the Assurning Bank or any Affiliate thereof during the term of this Single Family
Shared-Loss Agreement in accordance with the rules set forth in this Article III. The Assuming
Bank shall be responsible to the Receiver in the performance of its duties hereunder and shail
provide to the Receiver such reports as the Receiver reasonably deems advisable, including but
not limited to the reports required by Sections 2.1, 2.2 and 3.3 hereof, and shall permit the
Receiver to monitor the Assuming Bank’s performance of its duties hereunder.

3.2  Duties of the Assmming Bank. (a) In performance of its duties under this Article
IIF, the Assuming Bank shall:

(i) manage and administer each Single Family Shared-Loss Loan in accordance with
Assuming Bark’s usual and prudent business and banking practices and Customary
Servicing Procedures; |

(ii) exercise its best business judgment in managing, administering and collecting
amounts owed on the Single Family Shared-Loss Loans;

(i1i) use commercially reasonable cfforts to maximize Recoveries with respect to Losses
on Single Family Shared-Loss Loans without regard to the effect of maximizing
collections on assets held by the Assuming Bank or any of its Affiliates that are not
Single Family Shared-Loss Loans;

(iv) retain sufficient staff (in Assuming Bank’s discretion) to perform its duties
hereunder; and

(v) other than as provided in Section 2.1(a), comply with the terms of the Modification
Guidelines for any Single Family Shared-Loss Loans meeting the requirements set forth

Exhibit 5 (the FDIC Loan Modification Program) for a group of Loans with similar
characteristics, with the objectives of (1) minimizing the loss to the Assuming Bank and
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the FDIC and (2) maximizing the opportunity for qualified homeowners to remain in
their homes with affordable mortgage payments.

()  Any transaction with or between any Affiliate of the Assuming Bank with
respect to any Single Family Shared-Loss Loan including, without limitation, the execution of
any contrect pursuant to which any Affiliate of the Assuming Bank will manage, administer or
collect any of the Single Family Shared-Loss Loans will be provided to FDIC for informational
purposes and if such transaction is not entered into on an amm’s length basis on commercially
reasonable terms such transaction shall be subject to the prior written approval of the Receiver.

3.3  Shared-Loss Asset Records and Reports. The Assuming Bank shall establish
and maintain such records as may be appropriate to account for the Single Family Shared-Loss
Loans in such form and detail as the Receiver may reasonably require, and to enable the
Assuming Bank to prepare and deliver to the Receiver such reports as the Receiver may from
time to time request regarding the Single Family Shared-Loss Loans and the Monthly
Certificates required by Section 2.1 of this Single Family Shared-Loss Agreement, |

34 Related 1 oans.

(a) Assuming Bank shall use its best efforts to determine which loans are
“Related Loans”, as hereinafter defined. The Assuming Bank shall not manage, administer or
collect any “Related Loan” in any manner that would have the effect of disproportionately
increasing the amount of any collections with respect to the Related Loan to the detriment of the
Single Family Shared-Loss Loan to which such loan is related. A “Related Loan™ means any
loan or extension of credit held by the Assuming Bank at any time on or prior to the end of the
Final Shared-Loss Month that is made to an Obligor of a Single Family Shared-Loss Loan.

(b)  The Assuming Bank shall prepare and deliver to the Receiver with the
Monthly Certificates for the calendar months ending June 30 and December 31, a schedule of all
Related Loans on the Accounting Records of the Assuming Bank as of the end of each such
semi-annual period,

3.5  Legal Action; Utilization of Special Receivership Powers. The Assuming Bank

shall notify the Receiver in wrting (such notice to be given in accordance with Article V below
and to include all relevant details) prior to utilizing in any legal action any special legal power or
right which the Assuming Bank derives as a result of having acquired an asset from the Receiver,
and the Assuming Bank shall not utilize any such power unless the Receiver ghall have
consented in writing to the proposed usage. The Receiver shall have the right to direct such
proposed usage by the Assuming Bank and the Assuming Bank shall comply in all respects with
such direction. Upon request of the Receiver, the Assuming Bank will advise the Receiver as to
the status of any such legal action. The Assuming Bank shall immediately notify the Receiver of
any judgment in litigation involving any of the aforesaid special powers or rights.

. 3.6 Third Party Servicer. The Assuming Bank may perform any of its obligations
and/or exercise any of its rights under this Single Family Shared-I.oss Agreement through or by
one or more Third Party Servicers, who may take actions and make expenditures as if any such
Third Pariy Servicer was the Assuming Bank hereunder (and, for the avoidance of doubt, such
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expenses incurred by any such Third Party Servicer on behalf of the Assuming Bank shall be
included in calculating Losses to the extent such expenses would be included in such calculation
if the expenses were incurred by Assuming Bank); provided, however, that the use thereof by the
Assuming Bank shall not release the Assuming Bank of any obligation or liability hereunder.

ARTICLE IV - PORTFOLIO SALE
4.1  Assuming Bank Portfolio Sales of Remaining Single Family Shared-Loss

Loans. The Assuming Bank shall have the right with the concurrence of the Receiver to liquidate
for cash consideration, from time to time in one or more iransactions, all or a portion of Single
Family Shared-Loss Loans held by the Assuming Bank at any time prior to the Termination Date
(“Portfolio Sales™). If the Assuming Bank exercises its option under this Section 4.1, it must give
thirty (30) days notice in writing to the Receiver setting forth the details and schedule for the
Portfolio Sale which shall be conducted by means of sealed bid sales to third parties, not
including any of the Assuming Bank’s affiliates, contractors, or any affiliates of the Assuming
Bank’s contractors. Sales of Restructured Loans shall be sold in a separate pool from Single
Family Shared-Loss Loans not restructured. The Receiver’s review of the Assuming Bank’s
proposed Portfolio Sale will be considered in a timely fashion and approval will not be
unreasonably withheld, delayed or conditioned, Notwithstanding anything herein to the contrary,
if the Assuming Bank seeks the consent of the Receiver to undertake a Portfolio Sale in the nine
(9) months prior to the tenth (1 O‘h) anniversary of the Commencement Date and the Receiver
does not consent to such Portfolio Sale, then the Termination Date shall automatically, without
any further action, be extended for an additional two years with respect to the Single Family
Shared-Loss Loans that were the subject to the proposed Portfolio Sale (the “Portfolio Sale
Loans™) and all provisions hereof shall remain in place for such additional two-year period with
respect to the Portfolio Sale Loans. In such event, the Assuming Bank shall have the right,
without the consent of the Receiver, to undertake a Portfolio Sale as to all or any portion of the
Portfolio Sale Loans at any fime within nine (9) months prior to the Termination Date, as 5o
extended.

4.2 Assuming Bank’s Liguidation of Remaining Siugle Family Shared-Loss
Loans. In the event that the Assuming Bank does not conduct a Portfolio Sale pursuant to

Section 4.1, the Receiver shall have the right, exercisabie in its sole and absolute discretion, to
require the Assuming Bank to liquidate for cash consideration, any Single Family Shared-Loss
Loans held by the Assuming Bank at any time after the date that is six months prior to the
Termination Date. If the Receiver exercises its option under this Section 4.2, it must give notice
in writing to the Assuming Bank, setting forth the time period within which the Assurning Bank
shal] be required to liquidate the Single Family Shared-Loss Loans. The Assuming Bank will
comply with the Receiver’s notice and must liquidate the Single Family Shared-Loss Loens as
soo0n as reasonably practicable by means of sealed bid sales to third parties, not including any of
the Assaming BBank’s affiliates, contractors, or any affiliates of the Assuming Bank’s contractors.
The selection of any financial advisor or other third party broker or sales agent retained for the
liquidation of the remaining Single Family Shared-Loss Loans pursuant to this Section shall be
subject to the prior approval of the Receiver, such approval not to be unreasonably withheld,
delayed or conditioned.

4.3  Calculation of Sale Gain or Loss. For Single Family Shared-Loss Loans that are
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not Restructured Loans gain or loss on the sales under Section 4.1 or Section 4.2 will be
calculated as the sale price received by the Assuming Bank less the unpaid principal balance of
the remaining Single Famnily Shared-Loss Loans. For any Restructured Loan included in the sale
gain or loss on sale will be calculated as (a) the sale price received by the Assuming Bank less
(b) the net present value of estimated cash flows on the Restructured Loan that was used in the
calculation of the related Restructuring Loss plus (¢) Loan principal payments collected by the
Assuming Bank from the date the Loan was restructured to the date of sale. (See Exhibit 2d for
example caiculation).

ARTICLE V -- LOSS-SHARING NOTICES GIVEN TO RECEIVER AND PUﬁCHASER

All notices, demands and other communications hereunder shall be in writing and shall
be delivered by hand, or overnight courier, receipt requested, addressed to the parties as follows:

If to Receiver, to: Federal Deposit Insurance Corporation as Receiver
for BankUnited, FSD
Division of Resolutions and Receiverships
550 17th Street, N.W.
Washington, D.C. 20429
Attention: Ralph Malami, Manager, Capital Markets

with a copy to: Federal Deposit Insurance Corporation
8s Receiver for
Room E7056
3501 Fairfax Drive, Atlington, VA 2226
Attn; Special Issues Unit

With respect to a notice under Section 3.5 of this Single Family Shared-Loss
Agreement, copies of such notice shall be sent {o:

H

Federal Deposit Insurance Corporation
Legal Division 1601 Bryan St.

Dallas, Texas 75201

Attention: Regional Counsel

If to Assuming Bank, to:

with a copy to:

Such Persons and addresses may be changed from time to time by notice given pursuant
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to the provisions of this Article V. Any notice, demand or other communication delivered
pursuant to the provisions of this Article IV shall be deemed to have been given on the
date actually received.

ARTICLE VI - MISCELLANEOQUS

6.1. Expenses. Except as otherwise expressly provided herein, all costs and expenses
incurred by or on behalf of a party hereto in connection with this Single Family Shared-Loss
Agreement shall be borme by such party whether or not the transactions contemplated herein
shall be conswmmated.

6.2  Successors and Assigns; Specific Performance. All terms and provisions of this
Single Family Shared-Loss Agreement shall be binding upon and shall inure to the benefit of the
parties hereto only; provided, however, that, Receiver may assign or otherwise h-ansfe'r this
Single Family Shared-Loss A greement (in whole or in part) to the Federal Deposit Insurance
Corporation in its corporate capsacity without the consent of Assuming Bank, Notwithstanding
anything to the contrary contained in this Single Family Shared-Loss Agreement, except as is
expressly permitied in this Section 6.2, Assuming Bank may not assign or otherwise transfer this
Single Family Shared-Loss Agreement (in whole or in part) without the prior written consent of |
the Receiver, which consent may be granted or withheld by the Receiver in its sole discretion,
and any attempted assignment or transfer in violation of this provision shall be void ab initic.
For the avoidance of doubt, a merger or consolidation of the Assuming Bank with and into
another financial institution, the sale of all or substantially all of the assets of the Assuming Bank
to another financial institution constitutes the transfer of this Single Family Shared-Loss
Agreement which requires the consent of the Receiver; and for a period of eighteen (18) months
after Bank Closing, a merger or consolidation shall also include the sale by any individual
shareholder, or shareholders acting in concent, of more than 9% of the ouistanding shares of the
Assuming Bank or its holding company or any subsidiary holding Shared-Loss Assets, or the
sale of shares by the Assuming Bank or its holding company or any subsidiary holding Shared-
Loss Assets, in a public or private offering, that increases the number of sharcs outstanding by
more than 9%, constitutes the transfer of this Single-Family Loss Share Agreement which
requires the consent of the Receiver. However, no Loss shall be recognized as a result of any
accounting adjustments that are made due to any such merger, consolidation or sale consented to
by the FDIC. The FDIC’s consent shall not be required if the aggregate outstanding principal
balance of the Single Family Shared-Loss Loans is less than twenty percent (20%) of the initial
aggregate balance of Single Family Shared-Loss Loans. Notwithstanding anything contained
herein, the Receiver hereby eonsents to (i) the transfer of this Single Family Shared-Loss
Agreement upon any merger or consolidation of the Assuming Bank with and into another
financial institution at emy time after the eighteen-month anniversary of Bank Closing and (ii)
any private offering of equity securities by Assuming Bank’s holding company during the
eightecn-month period following Bank Closing to (x) existing investors in Assuming Bank’s
holding company and {y) persons who are not existing investors in the Assuming Bank’s holding
company provided that following any such private offering the investors in the Assuming Bank’s
holding company as of the closing continue to hold seventy-five percent (75%) of the equity in
the Assuming Bank’s holding company and no person who was not such an existing investor
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shall own or control more than twenty-four and nine-tenths percent (24.9%) of the Assuming
Bank’s holding company’s equity securities. '

6.3  Governing Law. This Single Family Shared-Loss Agreement shall be construed
in accordance with federal law, or, if there is no applicable federal law, the laws of the State of
New York, without regard to any rule of conflict of law that would result in the application of the
substantive law of any jurisdiction other than the State of New York.

6.4 WAIVER OF JURY TRIAL. EACH PARTY HERETO HEREBY
IRREVOCABLY AND UNCONDITIONALLY WAIVES ALL RIGHT TO TRIAL BY JURY
IN OR TO HAVE A JURY PARTICIPATE IN RESOLVING ANY DISPUTE, ACTION,
PROCEEDING OR COUNTERCLAIM, WHETHER SOUNDING IN CONTRACT, TORT OR
OTHERWISE, ARISING OUT OF OR RELATING TO OR IN CONNECTION WITH THIS
SINGLE FAMILY SHARED-LOSS AGREEMENT OR ANY OF THE TRANSACTIONS
CONTEMPLATED HEREBY. '

6.5  Captions. All captions and headings contained in this Single Family Shared-Loss
Agreement are for convenience of reference only and do not form a part of, and shall not affect
the meaning or interpretation of, this Single Family Shared-Loss Agreement.

6.6 Entire cement; Amendments. This Single Family Shared-Loss Agreement,
along with the Commercial Shared-Loss Agreement and the Purchase and Assumption
Agreement, including the Exhibits and any other documents delivered pursuant hereto or thereto,
embody the entire agreement of the parties with respect to the subject matter hereof, and
supersede all prior representations, warranties, offers, acceptances, agreements and
understandings, written or oral, relating to the subject matter herein. This Single Family Shared-
Loss Agreement may be amended or modified or any provision thereof waived only by a written
instrument signed by both parties or their respective duly anthorized agents.

6.7  Severability. Whenever possible, each provision of this Single Family Shared-
Loss Agreement shall be interpreted in such manner as to be effective and valid under applicable
law, but if any provision of this Single Family Shared-Loss Agreement is held to be prohibited
by or invalid, illegal or unenforceable under applicable law, such provision shall be construed
and enforced as if it had been more narrowly drawn s0 as not to be prohibited, invalid, illegal or
unenforceable, and the validity, legality and enforceability of the remainder of such provision
and the remaining provisions of this Single Family Shared-Loss Agreement shall not in any way
be affected or impaired thereby.

6.8  No Third Party Beneficiary. This Single Family Shared-Loss Agreement and
the Exhibits hereto are for the sole and exclusive benefit of the parties hereto and their respective
permitted successors and permitted assigns and there shall be no other third party beneficiaries,
and nothing in this Single Family Shared-Loss Agreement or the Exhibits shall be canstrued to
grant to any other Person any right, remedy or Claim under or in respect of this Single Family
Shared-Loss Agreement or any provision hereof.

6.9  Counterparts. This Single Family Shared-Loss Agreement may be executed
separately by Recciver and Assuming Bank in any munber of counterparts, each of which when
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executed and delivered shall be an original, but such counterparts shall together constitute one
and the same instrument.

6.10 Consent. Except as otherwise provided herein, when the consent of a party is
required herein, such consent shall not be unreasonably withheld or delayed.

6.11 Rights Cumulative. Except as atherwise expressly provided herein, the rights of
each of the parties under this Single Family Shared-Loss Agreement are cumulative, may be
exercised as often as any party considers appropriate and are in addition to each such party’s
rights under the Purchase and Sale Agreement and any of the related agreements or under law.
Except as otherwise expressly provided herein, any failure tc exercise or any delay in exercising
any of such rights, or any partial or defective exercise of such rights, shall not operate as a
waiver or variation of that or any other such right.

ARTICLE VI
DISPUTE RESOLUTION

Section 7.1 Dispute Resolution Procedures,

(a) In the event a dispute arises about the interpretation, application, calculation of
Loss, or calculation of payments or otherwise with respect to this Single Family Shared-L oss
Agreement (“SF Shared-Loss Dispute Item’), then the Receiver and the Assuming Bank shall
make every attempt in good faith to resolve such items within sixty (60) days following the
receipt of a written description of the SF Shared-Loss Dispute Item, with notification of the
possibility of taking the matter to arbitration (the date on which such 60-day period expires, or
any extension of such period as the parties hereto may mutually agree to in writing, herein called
the “Resolution Deadline Date™). If the Receiver and the Assuming Bank resolve all such items
to their mutual satisfaction by the Resolution Deadline Date, then within thirty (30) days
following such resolution, any payment arising out such resolution shall be made arising from
the settlement of the SF Shared-Loss Dispute.

(b)  Ifthe Receiver and the Assuming Bank fail to resolve any outstanding SF Shared-
Loss Dispute ltems by the Resclution Deadline Date, then either party may notify the other of its
intent to submit the SF Shared-Loss Dispute Item to arbitration pursuant to the provisions of this
Article VII. Failure of either party to notify the other of its intent to submit any unresolved SF
Shared-Loss Dispute [tem to arbitration within thirty (30) days following the Resolution
Deadline Date (the date on which such thirty (30) day period expires is herein called the
“Arbitration Deadline Date™) shall be deemed an acceptance of such SF Shared-Loss Dispute not
submitted to arbitration, as well as a waiver of the submitting party’s right to dispute such non-
submitted SF Shared-Loss Dispute ltem but not a waiver of any similar claim which may arise in
the future, =

(c) If a SF Shared-Loss Dispute Itemn is submitted to arbitration, it shall be governed
by the rules of the American Arbitration Association (the “AAA™), except as otherwise provided
herein. Either party may submit a matter for arbitration by delivering a notice, prior to the
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Arbitration Deadline Date, to the other party in writing setting forth:

(i) A brief description of each SF Shared-Loss Dispute ltem submitted for
arbitration;

(i) A statement of the moving party’s position with respect to each SF
Shared-Loss Dispute Item submitted for arbitration;

(iiiy  The value sought by the moving party, or other relief requested regarding
each SF Shared-Loss Dispute Item submitted for arbitration, to the cxtent
rcasonably calculable; and

(iv)  The name and address of the arbiter selected by the moving party (the
*“Moving Arbiter™), who shall be a neutral, as determined by the AAA.

Failure to adequately include any information above shall not be deemed to be a
waiver of the parties right to arbitrate so long as after notification of such failure the moving
party cures such failure as promptly as reasonably practicable.

(d)  The non-moving party shall, within thirty (30) days following receipt of a notice
of arbitration pursuant to this Section 6.1, deliver a notice to the moving party setting forth;

(i) The name and address of the arbiter selected by the non-moving party (the
“Respondent Arbiter”), who shall be a neutral, as determined by the AAA,;

(i) A statement of the position of the respandent with respect to each Dispute
Item; and i

{iii)  The ultimate resolution sought by the respondent or other relief, if any, the
respondent deems is due the moving party with respect to each SF Shared-Loss
Dispute Item.

Failure to adequately include any information above shall not be deemed to be a
waiver of the non-moving party’s right to defend such arbitration so long as after notification of
such failure the non-moving party curcs such failure as promptly as reasonably practicable

(e) The Moving Arbiter and Respondent Arbiter shall sclect a third arbiter from a list
furnished by the American Arbitration Association (the “AAA”). In accordance with the rules of
the AAA, the three (3) arbiters shall constitute the arbitration panel for resolution of each SF
Loss-Share Dispute Item. The concurrence of any two (2) arbiters shall be deemed to be the
decision of the arbiters for all purposes hereunder. The arbitration shall proceed on such time
schedule and in accordance with the Rules of Commercial Arbitration of the AAA then in effect,
as modified by this Section 7.1. The arbitration proceedings shall take place at such location as
the parties thereto may mutually agree, but if they cannot agree, then they will take place at the
offices of the Corporation in Washington, DC, or Arlingion, Virginia.

(§9) The Receiver and Assuming Bank shall facilitate the resolution of each
outstanding SF Shared-Loss Dispute liem by making available in a prompt and timely manner to
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one another and to the arbiters for examination and copying, as appropriate, all documenis,
baoks, and records under their respective comtrol and that would be discoverable tmder the
Federal Rules of Civil Procedure.

(g)  The arbiters designated pursuant to subsections (c), (d) and (e) hereof shall select,
with respect to each Dispute Item submitted to arbitration pursuant to this Section 7.1, either (i)
the position and relief submitted by the Assuming Bank with respect to each SF Shared-Loss
Dispute Item, or (ii) the position and relief submitted by the Receiver with respect to each SF
Shared-Loss Dispute Item, in either case as set forth in its respective notice of arbitration. The
arbiters shall have no awthority to sclect a value for each Dispute Item other than the
determination set forth in Section 7.1(c) and Section 7.1(d). The arbitration shall be final,
binding and conclusive on the parties.

(h)  Any amounts ultimately determined to be payable pursuant to such award shall
bear interest at the Settlement Interest Rate from and including the date specified for the arbiters
decisions specified in this Section 7.1, without regard to any extension of the finality of such
award, to but not including the date paid. All payments required to be made under this Section
7.1 shall be made by wire transfer.

() For the avoidance of doubt, to the extent any notice of a SF Shared-Loss Dispute
Item(s) is provided prior to the Termination Date, the terms of this Single Family Shared-Loss
Agreement shall remain in effect with respect to the Single Family Shared-Loss Loans that are
the subject of such SF Shared-Loss Dispute Itemn(s) until such time as any such dlSpIJ.tc is finally
resolved.

Section 7.2  Fees and Expenses of Arbiters. The aggregate fees and expenses of the
arbiters shall be allocated by the arbiters against the party who is not the prevailing party with
respect to a particular SF Shared-Loss Dispute Item. The party against whom such fees and
expenses are allocated shall pay them within thirty (30) days after receipt of the written decision
of the arbiters (unless the arbiters agree in writing on some other payment schedule). In the event
the arbitration ceases before a decision is made by the arbiters, the aggregate fees and expenses
shall be borne equally by the parties.

Exhibit 1
Monthly Certificatc
SEE FOLLOWING PAGE -
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PART 1 - CURRENT MONTH NET LOSS

Version .04
May 21, 2009
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ify |
MONTH ENDED: [Pt Feporimonth] 1| o porvdia
// or Short-Sale,
Losses
at.  Loss

Loan No. Loss Type Amount

Loss Amount ... Loss Monthis

istheamount | | the reporting
TOTAL XA of Loss month n

ncurmed and -1 which the

raportsd on — Loss was

the loan ina | reporiad.
Recoveries e

Recovery Loss & Loss *
Loan No Amourt Amount Month
TOTAL XX | B
Net Losses XX | C=A-8
{Recoveries)
it Col. D minus Col. E is
less than zero, enter xXero,
| PART Z - FIRST LOSS TEST
‘ Col, D - Col.
Col, D Col E E /
Cumulative Cumulative
Loss First Loss Shared-Loss
Amount Tranche Amount
Balance, heginning of month XX XX AX | F
Current month Net Logses (from Part 1) XX
Balance, end of month XX XX XX IG
Shared Loss Amount XX |G-F
Times Loss Share percentage 80%
Arnount due from {fo) FDIC as Recelver
!
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Pursuant to Section 2.1 of the Single Family Shared-Loss Agreement, the undersigned hereby certifies
the information on this Certificate is true, complete and correct

QOFFICER SIGNATURE

OFFICER NAME: [ TILE
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Exhibit 2a

Calculation of Foreclosure Loss

Shared-Loss Month:

{input month}

Loan no.:

[input loan no.}

Interest paid-to date

Foreclosure date

Liquidation date

Noie Inferest rate

Foreclosure Loss calculation

Loan Principal balance after fast paid instaliment

Accrued interest, limited to 90 days

4]

Attorney's fees

%1%

2)

Foreciosure costs, including title search, fiing fees,
advertising, etc.

%

Property protection costs, maint., repairs and any costs or
expenses relating to environmental conditions, (it being
understood that any such costs with respect to remediation
activities are limited to $200,000 without Assuming Bank
having received the prior consent of the FDIC)

Tax and insurance agvances

Other Advances

(3}

Appraisal/Broker's Price Opinion fees

Inspections

Other

Gross balance recoverable by Assuming Bank

BB R R

xx | (A)

£ Recoveries:

Net liguidation proceeds {from HUD-1 seifl stmi)

Insurance proceeds

T & | escrow aocount balance, if ppsitive

{ther credits, if any {itemize)

Total Cash Recovery

5 R 13513 1%

¢

(B}

Loss Amount

xx | (A)-(B)

Timas 80% (or 95% if the Stated Threshold has been mat)
{Receiver Loss Share percentage)

=13

Amount due Assurning Bank for Recelver Loss Share

Amount

payment made by the borrower,

{1} Accrued interest s limited to 80 days and is calculated (a) at the note interest rate that would have
: been in effect if the loan was performing, (b) on the principal balance after application of the last

{2} Reasonable and customary third-party atiomey’s fees and expenses incurred by or on behalf of
Assuming Bank in connection with any enforcement procedures or otherwise with respect to such
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Mortgage Loan,

{3} Assuming Bank's (or Third Party Servicer's) reasonable and customary out-of-pocket costs paid to
elther a third-parly or an affiliate {if affillate is pre-approved by the FDIC) for foreclosure, property
protection and maintenance costs, repairs, assessments, taxes, insurance and similar items, to the
extant not paid from funds in bomower escrow account, Aliowable costs are limited to amounts per
Freddie Mac or Fannie Mae guidelines (as in effect from time to time), where appiicable, provided that
this limitation shall not apply to costs or axpenses relating to environmantal conditions.

DG NOT INCLUDE [ate fees, prepayment penalties, or any similar lender fees or charges by the
Assuming Bank to the loan account, any allocation of Assuming Bank’s servicing costs, or any
allocations of Assuming Bank's G&A or other operating costs,

H
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Exhibit 2a(1)

CALCULATION OF FORECLOSURES LOSS
No Preceding Loan Mod under Loss Share

Shared-Loss Month May-08
Luss no: R1
Loan no: 282334
Interest paid-to-date 473072008
Foreclisure date 111872008
Liguidation date 471272008
Nate Interest rate 8.000%
Cvwmet occupied? Yes
f ownar-ocoupied;

Borrower current gross annual income 42 000 :

Estimated NPV of loan mod 185,000
Maost recent BPO 235,000
Most recent BPO date. 172172009

Foreclosure E.oss caiculation

Loan Principal balance after last paid Instaliment 300,000
Accrued interest, Imited o 20 days 6,000
Attorney’s fees ¥
Foreclosure costs, including title search, filing fees, adveriising, 4,000
etc.
Property profection costs, maint., repairs and any costs or 5,500

expensas relating te envirenmental conditions, (it being
undersigod that any such costs with respect to
remedlation activities are limited to $200,000 per asset
without Assuming Bank having received the pricr consent

of the FDIC)
Tax and insurance advances 1,500
Other Advances
Appraisal/Broker's Price Opinion fees 0
Inspections 80
Other o
Gross balance recoverable by Purchaser 317,050
Cash Recoveries:
Net liquidation proceeds (from HUD-1 settl simt) 205,000
Hazard insurance procaeds o
Mortgage insurance proceeds g
T & | escrow account balances, if positive 0
Other cradits, if any {itemize} 0
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Total Cash Recovery 205,000

Loss Amount 112,060
t
13
Moduie | ~ Whole Bank w/ Logs Share - P&A BankUniled, FSB
Verston 1.04 Caorel Gables, Florida

May 11, 2009
78



CALCULATION OF FORECLOSURE LOSS
Foreclosure after a Covered Loan Mod

Shared-Loss Month May-09
Loss no: R2
Loan no: 138554
Loan mod date 1772008 .
interest paid-lo-date 4130/2008
Foreclosure date 1/15/2000
Liquidation date 41212008
Note inferest rate 4.000%
Most recent BFO 230,000
Most recent BPO date 2012008

Eoveclosure Loss calculation

NPV of projected cash flows at loan mod 285,000
Less: Principal payments between loan mod and delinguency 2,500
Plus:

Attomey's Tees 0
Foreclosure costs, including title search, filing fees, advertising, 4,000
elc,

Property protection costs, maint., repairs and any costs or 7,000

expenses relating to environmental conditions, (it being
understood that any such costs with respect to remediation
activities are limited to $200,000 per asset without
Assuming Bank having received the prior consent of the

FDIC)

“Tax and insurance advances 2,000
Other Advances
Appraisal/Brokers Price Opinien fess 0
inspections 0
Other 0
Gross balance recoverable by Purchaser 295500

Cash Recoveries:

Net liquidation proceeds (from HUD-1 settl stmi} 201,000

Hazard Insurance procesds 0

Mortgage Insurance procesds 0

T & | escrow account balances, if positive 0

Other credits, i any (iemize} 4]

Total Cash Recavery 201,000

Loss Amount . 94,800
Modale | — Whote Bank w/ Loss Shire — P& A BankUnited, FSB
Version 1.04 Coral Gables, Flgrida
May 21, 2009

79



2b

Calculation of Loss for Restructured L.oans

Concept and Definition — Restructuring Loss

For purposes of loss sharing, losses on reéstructured loans are calculated as the difference between

{a) the principal, accrued interest and advances due on the loan prior to restructuring, and

{b) the Net Present Valus (NPV) of estimated cash flows on the restructured loan, discounted at

owner gcoupied residential loans,

the most recently published Freddie Mac survey rate on 30-year fixed-rate loans at the restructure date for

(¢} the Net Present Value {NPV) of estimated cagh flows on the restructured loan, discounted at a commercially

reasonable discount rate at the restructure date for Investor-Cwned Resideniial Loans

The NPV calcuiations must assume lgan prepayment in full at the end of ten years {120 months).

Form for Calculation - Restméturing Loss

Shared-L.oss Month:

[input month]

Loan no.:

[input loan 5.}

Loan before Restructuring

Original loan amount

Current unpaid principal balance

Remaining tem

Interest rate

Interest Paid-To Date

Monthly payment - P&

Monthly payment - T&l

Total monthly payment

Loan type (fixed-rate, ARM, O, Option ARM, etc.)

T of Modlfi ¢ctured Loan

Closing date on modifiedirestructured loan

New Principal balance

Rermaining term

Interest rate

Monthly payment - P&}

Monthly payment - T8I

Total monthly payment

Lean type (Fixed-rate, ARM, VO, Option ARM, negative

amoriization features, etc.)

Lien type (1st, 2nd}

If adjustable:

Initial interest rate

Term - inttial interest rate

initial payment amount

Term - initial payment amount

Negative amortization?

TYes/Ne]

Rate reset frequency after first adiustment

Next reset date

index
Module 1 - Whole Bank w/ Loss Share - PRA BankUnited, FSB
Version 1.04 Coval Gabies, Florida
May 21, 2009

80




Margin

Cap per adjustment

Lifetime Cap

Floor

Restructuring Loss Calculation

Loan Principal balance before restructuring

Accrued Interest, limited to 90 days

(1)

Tax and insurance acdvances

3rd party fees due

I |5 |2 |%

Total joan balance due before restructuring

%
B

(A)

Assumptions for NPV Calculation, Restructured Loan:

Discount rate for projected cash flows

xx% (2)

Loan prepayment in full

120 months

NPV of projected cash flows

C)] XX — (B)

——

Loss Amount

& B

(A) - (B)

Loss Share percentage)

Times 80% (or 95% if Stated Threshold met) (Receiver

o
2
&=

Amount due Assuming Bank for Receiver Loss Share

Amount

i

Footnotes

payment made by the borrower.

(1) Accrued interest is limited to 80 days and is calculated (a) at the note interest rate that would have
been in effect if the loan was performing, (b} on the principal balance after application of the last

(2) The discount rate to be used is the most recently published Freddie Mac Survey Rate on 30-year
fixed-rate loans at the loan restructuring date.

(3) If the new loan is an adjustable-rate loan, interest rate resets and related cash flows should be
projected based on the index rate in effect at the date of the loan restructuring. If the restructured loan
otherwise provides for specified changes in menthly P&l payments over the term of the loan, those
changes should be reflected in projected cash flows. Assuming Bank must retain supporting schedule
of projected cash flows by month as required by Section 2.1 of the Single Family Shared-Loss
Agreement and provide to the FDIC if requested for sample audit,
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CALCULATION OF RESTRUCTURING LOSS

Shared-Loss Month May-09
Loss # M1
Loan no: 123456
Loan before rin
Qriginal lpan amourt 00,000
Lurrent unpaid principal balance 450,000,
Remaining term 298
interast rate 7.800%
inferest Paid-To-Date 2/25/2008
Monthly payment — P&l 3,333
Monthly payment — T&! 1,000
Total monthly payment 4,333
Loan type ixed-rale, ARM, /O, Option ARM, elg.) Option ARM
Bormower gurrant annual income 82 000
Terms of Modified/Restructured Loan
Closing date on modifisdfrestructured loan 41192008
New Principal balance 481,438
Remaining term 313
interest rate 3.500%
Monthly payment — P&1 1,346
Monthily payment —~ T&! 800
Total monthly payment 2,146
L.oan type (fixed-rate, ARM, /O, Option ARM, e} 10 Hybrid
Lien tvpe {isl, 2nd) 1st
If adjustable:
Initial interest rate 3.500%
Term - initial interest rate 60 Months
{nittal pavment amount 2,148
Term-initial payment amount &0 Months
Negative amerization? No:
Hate reset frequancy after first adiustment € Months
Next reset dale Si1i2014
index LIBOR
Margin 2.750%
Cap per adiustment 2.000%
Lifetime Cap 9.500%
Flogr 2.750%
Front end DT 3%
Back end DT 45%
Restructuring Loss Calculation
Loan Principal balance before restruciuring 450,000
Accrued interest, Emited to 90 days 8,438
Tax and insurance advances 3,000
3rd party fees due .-
Yotal loan balance due before restruciuring 451,438
Assumpticns for NPV Calculation, Restructired Loan:
Discount rate for proiected cash flows 5.530%
‘Loan prepayment in full’ i C 120 Months
NPV of projected cash flows 403,000
Loss Amount 58 438
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Exhibit 2¢

Calculation of Loss for Short Saie Loans

Shared-Loss Month:

input month]

Loan no.:

input loan no.}

interest paid-to date

Short Payoff Date

Note Interest rate

Short-Saile Loss caiculation

Loan Principal halance

Accrued interest, limited to 80 days

(N

Aliomey's fees

¥iXE| %

(U3]

Tax and insurance advances

Property protection costs, maint., repairs and any costs or
expenses relating to environmental conditions, (it being
understoad that any such costs with respect to
remediation activities are limited to $200,000 per asset
without Assuming Bank having received the prior
consent of the FDIC)

3rd party fees due

Gross bailance recaverable by Assuming Bank

(A)

Amount accepted in Short-Sale

| RS

Loss Amount

(A}~ (B)

Times 80% (or 95% if the Stated 1 hreshold has been
rnet) {(Receiver Loss Share percentage)

R RS RS

Amount due Assuming Bank for Receiver Logs Share

Amount

<

payment made by the borrower.

{1) Accrued interest is limited to 90 days and is calculated (a) at the note interest rate that would have
been In effect if the loan was performing, (b) an the principal balance after application,of the last

negetiation and acceptance of Short-Sale payoff.

{2) Reasonable and customary third-party atiorney's fees and expenses incurred by or on behalf of
Assuming Bank in connection with any enforcement procedures or otherwise with respect fo

DO NOT INCLUDE [ate fees, prepayment penalties, or any similar lender fees or charges by the
Assuming Bank to the loan account, any allocation of Assuming Bank's servicing costs, or any
allocations of Assuming Bank's G8A or other operating costs.
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Exhibit 2e(1)

CALCULATION OF LOSS FOR SHORT SALE LOANS
Short Sale after a Covered Loan Mod

Shared-Loss Month: May-09
Loss # s2
Loani# 20076
Loan mod date 51272008
interest paid-to-date 8/30/2008
Short Payoff Date 41212009
Note Interest rate 7.500%
‘Most racent BPO . 230,000

Most recent BPO date 2GS

Short-3ale Loss calculation

NPV of praiected cash flows at lpan mod 311,000,
Less: Principal payments betwesn loan mod and delinquency 1,000
Plus:
Attomey's fees : 0
Tax ard insurance advances 1,500
Property protection costs, mamt., repairs and any ¢osts or 0

expenses relating to environmental conditions, (it being
understood that any such costs with respectto |
remediation activities are limited to $200,000 per asset
without Assuming Bank having received the prior

consent of the FDIC)
3rd party fees due 2,860
Incentive to borrower 3,500
Gross balance recovershie by Purchaser 317,800
Armount accepted in Short-Sale 234,000
Hazard Insyrance 0
Mortgage insurance 0
Total Cash Recovery ' i T 234,000
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Loss Amount 83,600
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Exhibit 2d

Shared-Loss Month:

finput month]

Loan no.:

finput loan no.)

NOTE

loan is soid,

The calculation of recovery on a loan for which a Restructuring Loss has been paid will only apply if the

EXAMPLE CALCULATION

Loan pnncigai balance befor& restructuring $ 200,000 A
NPV, restructured loan 165.000 B
Loss pn restruciured loan $ 35000 A-B
Times FDIC applicable logs share % (80% or 95%;) 80%
Loss share payment to purchaser $ 28000 (v
Calculation — Recovery amount dus to Receiver
Loan sales price $ 190,000
NPV of restructured logn at mod date 165.000
Gain - sfep 1 25000 0
PLLUS

| Loan UPB after restructuring {1} 200,000

| Loan UPE at liquidation date 182,000
Gain - step 2 {principal collections after restructuring) 8,000 E
Recovery amount 33,000 D+E
Times FDIC loss shara % B0%
Recovery due to FDIC $§ 26400 ¥
Net loss share paid to purchaser (C - F} $ 1,600
Progf Calcuistion {2)
Loan principal balance $ 200000 G
Princlpal collections on loan 8,000
Sales price for loan 190,000
Total collections on loan 198 000 H
Net loss onlogn $ 2000 G~H
Times FDIC aoplicable loss share % (80% or 95%:)
Loss share payment to purchaser $ 15600

borrower.

{1) This example assumes that the FDIC loan modification program as shown in Exhibit 5 is applied and
the foan restructuring does not result in a reduction in the loan principal balance dug from the

provide this with its Recovery calculations.

{2} This proof caiculation is provided to illustrate the connep{ and tha Assuming Bank is not required to

Module | - Whole Bank w/ Loss Share - P&A
Version 1.04
May 21, 2009

86

BankUnited, FSB
Coral Gables, Florida




Exhibit 3
Portfolio Performance and Summary Schedule

SHARED-LOSS LOANS '
PORTFOLIO PERFORMANGE AND SUMMARY SCHEDULE
MONTH ENDED: {input report month]

POOL SUMMARY

Loans at Sale Date

5%
%

Loans as of this month-end XX XX

STATED THRESHOLD TRACKING # $
Stated Threshold amount I ’ A

Cumulative loss payments, prior month

Loss payment for current month

Curnuiative loss payment, this maonth

Cumulalive Commercial & Other Loans Net Charge-Offs

B
Remaining to Stated Threshold A-B

- Percent of Total
PORTFOLIO PERFORMANCE STATUS # $ #

Cument

30— 59 days past due

60 — 89 days past due

90 — 118 days past due

120 and over days past due

In foreclosure

ORE

Total

Memo Htem:
Loans in process of restructuring — total e

Loans in bankruptey

Current

30 - 59 days past due

B0 - 88 days past due

90 - 115 days past due

120 and over days past due in foreclosure
Total
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List of Loans Paid Off During Month

Principal
Loan# Balance

List of Loans Sold During Month
Pringipal
Loan# Balance

Modute { — Whole Bank w/ Loss Shate - P& A
Vergion |.04
May 2}, 2009
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Exhibit 4

‘Wire Transfer Instructions

PURCHASER WIRING INSTRUCTIONS

BANK RECEIVING WIRE

9 DIGIT ABA ROUTING NUMBER

ACCOUNT NUMBER

NAME OF ACCOUNT

ATTENTION TO WHOM

PURPOSE OF WIRE

FDIC RECEIVER WIRING

INSTRUCTIONS

BANK RECEIVING WIRE

SHORT NAME

ADDRESS‘OF BANK RECEIVING WIRE

8 DIGIT ABA ROUTING NUMBER

ACCOUNT NUMBER

NAME OF ACCOUNT

ATTENTION TO WHOM

PURPOSE OF WIRE

Module ! - Whole Bank w/ Loss Shere —P&A
Version 1.4
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EXHIBIT §

¥FDIC MORTGAGE 1. OAN MODIFICATION PROGRAM
Objective

The objective of this FDIC Mortgage Loan Modification Program (*Program”) is to modify the
terms of certain residential mortgage loans so as to improve affordability, increase the
probability of performance, allow borrowers to remain in their homes and increase the value of
the loans to the FDIC and assignees. The Program provides for the modification of Qualifying
Loans (as defined below) by reducing the borrower’s monthly housing debt to income ratio
(“DTI Ratio™) to no more than 31% at the time of the modification and eliminating adjustable
interest raie and negative amortization features,

Qualifying Mortgage Loans

In order for a mortgage loan to be a Qualifying Loan it must meet all of the following criteria,
which must be confirmed by the lendcr:

+ The collateral securing the mortgage loan is owner-occupied and the owner's primary
residence; and

+ The mortgagor has a first priority lien on the coliateral; and

» Either the borrower is at least 60 days delinquent or a default is reasonably foreseeable,

14

Modification Process

The lender shall undertake a review of its mortgage loan porifolio to identify Qualifying Loans.
For each Qualifying Loan, the lender shall determine the net present value of the modified loan
and, if it will exceed the net present value of the foreclosed collateral upon disposition, then the
Qualifying Loan shall be modified so as to reduce the horrower’s monthly DTT Ratio to no more
than 31% at the time of the modification. To echieve this, the lender shall use a combination of
interest rate reduction, term extension and principal forbearance, as necessary.

The borrower’s monthty DTI Ratio shall be a percentage calculated by dividing the borrower’s
monthly income by the borrower’s monthly housing payment (including principal, interest, taxes
and insurance). For these purposes, (1) the borrower’s monthly income shall be the amount of
the borrower’s (along with any co-bommowers’) documented and verified gross monthly income,
and (2) the borrower’s monthly housing payment shall be the amoumt required to pay monthly
principal and interest plus one-twelith of the then currcnt annual amoumt required to pay real
property taxes and homegwner’s insurance with respect to the collateral.

In order to calculate the monthly principal payment, the lender shall capitalize to the outstanding
principal balance of the Qua.lifying Loan the amount of all delinquent interest, delinquent taxes,
past due insurance premiums, third party fees and (w1thout dupllcanon) escrow advances (such
“amount, the “Capitalized Balance™).

In order to achieve the goal of reducing the DTI Ratio 1o 31%, the lender shall take the following
steps in the following order of priority with respect to each Qualifying Loan:
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1. Reduce the interest rate to the then current Freddie Mac Survey Rate for 30-year fixed
rate morigage loans, and adjust the term to 30 years,

2. If the DTI Ratio is stil} ir excess of 31%, reduce the interest rate further, but no lower
than 3%, unti] the DTI ratio of 31% is achieved.

3. Ifthe DTI Ratio is still in excess of 31% after adjusting the interest rate to 3%, extend
the remaining term of the loan by 10 years.

4. 1f the DTI Ratio is still in excess of 31%, calculate a new monthly payment (the
“Adjusted Payment Amount”) that will result in the borrower's monthly DTI Ratio
not exceeding 31%. ARer calculating the Adjusted Payment Amount, the lender shall
bifurcate the Capitalized Balance into two portions — the amortizing portion and the
nou-amortizing portion. The amortizing portion of the Capitalized Balance shall be
the mortgage amount that will fully amortize over a 40-year term at an annual interest
rate of 3% and monthly payments equal to the Adjusted Payment Amount. The non-
amortizing portion of the Capitalized Balance shall be the difference between the
Capitalized Balance and the amortizing portion of the Capitalized Balance. [f the
amortizing portion of the Capitalized Balance is less than 75% of the current
estimated value of the collateral, then the lender may choose not to restructure the
loan. Ifthe lender chooses to restructure the loan, then the lender shall forbear on
collecting the non-amortizing portion of the Capitalized Balance, and such amount
shall be due and payable only upon the earlier of (i) maturity of the modified loan, (i)
a sale of the property or (iii) a pay-off or refinancing of the loan. No interest shall be
charged on the non-amortizing portion of the Capitalized Balance, but repayment
shall be secured by a first lien on the collateral.

Special Note:

The net present value calculation used to determine whether a loan should be modified based on
the modification process above is distinct and different from the net present value calculation
used to determine the covered loss if the loan is modified. Please refer only to the net present
value calculation described in this exhibit for the modification process, with its separate
assumptions, when determining whether to provide a modification to a borrower. Separate
assumiptions may include, without limitation, Assuming Bank’s determination of a probability of
default without modification, a probahility of default with modification, home price forecasts,
prepayment speeds, and event timing. These assumptions are applied 1o different projected cash
flows over the term of the loan, such as the projected cash flow of the loan performing or
defaulting without modification and the projected cash flow of the loan performing or defaulting
with modification,

By contrast, the net present value for determining the covered loss is based on a 10 year period.
While the assumptions in the net present value calculation used in the modification process may
change, the net present value calculation for determining the covered loss remains constant.,
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EXHIBIT 4.15B
COMMERCIAIL AND OTHER L.OANS SHARED-LOSS AGREEMENT

This agreement for reimbursement of loss sharing expenses on certain loans and other
assets (the “Commercial Shared-Loss Agreement™) shall apply when the Assuming Bank
purchases Shared-Loss Assets as that term is defined herein, The terms hereof shall modify and
supplement, as necessary, the terms of the Purchase and Assumption Agreement to which this
Commercial Shared-Loss Agreement is attached as Exhibit 4.15B and incorporated therein. To
the extent any inconsistencies may arise between the terms of the Purchase and Assumption
Agreement and this Commercial Shared-Loss Agreement with respect to the subject maiter of
this Commercial Shared-Loss Agreement, the terms of this Commercial Shared-Loss Agreement
shall control. References in this Commercial Shared-Loss Agreement to a particular Section
shall be deemed to refer to a Section in this Commercial Shared-Loss Agreement unless the
context indicates that a Section of the Purchase and Assumption Agreement is intended.

ARTICLE I - DEFINITIONS '

Capitalized terms used in this Commercial Shared-Loss Agreement that arc not defined in
this Commenrcial Shared-Loss Agreement are defined in the Purchase and Assumption
Agreement In addition to the ierms defined above, defined below are certain additional terms
relating to loss-sharing, as used in this Commercial Shared-Loss Agreement.

“AAA” means the American Arbitration Association as provided in Section
2.1(f)iii) of this Commercial Shared-Loss Apreement,

“Accrued Interest” means, with respect t¢ any Shared-Loss Loan, Permitied
Advance or Shared-Loss Loan Commitment Advance at any time, the amount of eamed and
unpaid interest, taxes, credit Iife and/or disability insurance premiums (if any) payable by the
Obligor accrued on or with respect to such Shared-Loss Loan, Permitted Advance or Shared-
Loss Loan Commitment Advance, all as reflected on the Accounting Records of the Failed Bank
or the Assuming Bank (as applicable); provided, that Accrued Interest shall not include any
amouni that accrues on or with respect to any Shared-Loss Loan, Permitied Advance or Shared-
Loss Loan Commitment Advance after that Asset has been placed on non-acerual or
nonperforming status by either the Failed Bank or the Assuming Bank (as applicable).

“Additional ORE” means Shared-Loss Loans that become Other Real Estate
after Bank Closing Date. :

“Affiliate” shall have the meaning set forth in the Purchase and Assumption
Agreement; provided, that, for purposes of this Commercial Sharcd-Loss Agreement, no Third
Party Servicer shall be deemed to be an Affiliate of the Assuming Bank.

“Applicable Anniversary of the Commencement late” means the fifth (5th)y ~

anniversary of the Commencement Date or the seventh (7"} anniversary of the Commencement
Date if extended pursuant to Article IV.
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“Calendar Quarter” means a quarterly period (a) for the first such period,
beginning on the Commencement Date and ending on the last calendar day of either March,
June, September ar December, whichever is the first to occur after the Commencement Date, and
(b) for quarterly periods thereafier, beginning on the first calendar day of the calendar month
immediately afier the month that ended the prior period and ending on the last calendar day of
each successive three-calendar-month period thereafter (i.e., each March, June, September and
Decermnber, starting in the applicable order depending on the ending date of first such period) of
any year.

“Capitalized Expenditures” means those expenditures that (i) would be
capitalized under generally accepted accounting principles, and (i) are incurred with respect to
Shared-Loss Loans, Other Real Estate, Additional ORE or Subsidiary ORE. Capitalized
Expenditures shall not include expenses related to enyiremmental conditions including, but not
limited to, remediation, storage or disposal of any hazardous or toxic substances or any pollutant
or confaminant.

“Charge-Offs” means, with respect to any Shared-Loss Assets for any period, an
amount equal to the aggregate amount of Joans or portions of loans classified as “Loss™ under the
Examination Criteria, including (a) charge-offs of (i) the principal amount of such assets net of
unearned interest (including write-downs associated with Other Real Estate, Additional ORE,
Subsidiary ORE or loan modification(s)) (i1) Accrued Interest, and (1ii) Capitalized Expenditures
plus (b) Pre-Charpe-Off Expenses incurred on the respective Shared-Loss Loans, all as effected
by the Assuming Bank during such period and reflected on the Accounting Records of the
Assuming Bank; provided, that: (i) the aggregate amount of Accrucd Interest (including any
reversals thereof) for the period after Bank Closing that shall be included in determining the
amount of Charpe-Offs for any Shared-Loss Loan shall not exceed ninety (90) days’ Accrued
Interest; (ii) no Charge-Qff shall be taken with respect to any anticipated expenditure by the
Assuming Bank unti] such expenditure is actually incurred; (iii) any financial statement
adjustments made in connection with the purchase of any Assets pursnant to this Purchase and
Assumption Agreement or any future purchase, merger, consolidation or other acquisition of the
Assuming Bank shall not constitute “Charge-Offs”; and (iv) except for Portfolio Sales or any
other sales or dispositions consented to by the Receiver, losses incurred on the sale or other
disposition of Shared-Loss Assets to any Person (other than the sale or other dispasition of Other
Rea] Estate, Additional ORE or Subsidiary ORE to a Person other than an Affiliate of the
Assuming Bank which is conducted in a commercially reasoneble and prudent manner) shall not
constitute Charge-Offs,

“Commencement Date” means the first calendar day following Bank Closing.

“Consumer Loans” means Loans to individuals for household, family and other
personal expenditures (including United States and/or State-guaranteed student loans and
extensions of credit pursuant to a credit card plan or debit card plan). -

“Enyvironmental Assessment” means an assessment of the presence, storage or
release of any hazardous or toxic substance, pollutant or contaminant with respect to the
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cellateral securing a Shared-Loss Loan that has been fully or partially charged off.

“Examination Criteria” means the loan classification criteria employed hy, or
any applicable regulations of, the Assuming Bank’s Chartering Authority at the time such action
is taken, as such eriteria may be amended from time to time.

“Failed Bank Charge-Offs/Write-Downs” means, with respect to any Shared-

Loss Asset, an amount equal to the aggregate amount of reversals or charge-offs of Accrued
Interest and charge-ofTs and write-downs of principal effected by the Failed Bank with respect to
that Shared-Loss Asset as reflected on the Accounting Records of the Failed Bank.

H

“Fair Value™ means the fair value of a Shared Loss MTM Asset as determined in
accordance with FAS 157 as in effect on Bank Closing.

“FDIC Party” has the meaning provided in Section 2.1(f)(ii) of this Commercial
Shared-Loss Agreement.

“Net Charge-Offs™ means, with respect to any period, an amount equal to the
aggregate amount of Charge-Offs for such period less the amount of Recoveries for such period.

“Neutral Member” has the meaning provided in Section 2.1(f)(ii) of this
Commercizal Shared-L.oss Agreement.

“New Shayed-Less Loans™ means loans that would otherwise be subject to loss
sharing under this Commercial Shared-Loss Agreement that were originated after the
Information Package Date and hefore Bank Closing.

“Notice of Dispute” has the meaning provided in Section 2.1(f)(iii} of this
Commercial Shared-Loss Agreement.

H
“ORE Subsidiary” means any Subsidiary of the Assuming Bank that engages
solely in holding, servicing, managing or liquidating interests of a type described in clause (A) of
the definition of “Other Real Estate,” which interests have arisen from the collecuon or
settlement of a Shared-Loss Loan.

“Other Real Estate” means all of the following (including any of the following
fully or. partially charged off the books and records of the Failed Bank or the Assuming Bank)
that (i) are owned by the Failed Bank as of Bank Closing and are purchased pursuant to the
Purchase and Assumption Agreement or (ii) have arisen subsequent to Bank Closing from the
collection or settlement by the Assuming Bank of a Shared-Loss Loan:

(A)  all interests in real estate (other than Bank Premises and Fixtures),
including but not limited to mineral rights, leasehold rights, condominium and
cooperative interests, air rights and development rights; and

(B)  all other assets (whether real or personal property) acquired by foreclosure
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or in full or partial satisfaction of judgments or indebtedness.

“Permitted Advance” means an advance of funds by the Assuming Bank with
respect to a Shared-Loss Loan, or the making of a legally binding commitment by the Assuming
Bank to advance funds with respect to 4 Shared-Loss Loan, that (i) in the case of such an
advance, is actually made, and, in the case of such a commitment, is made and all of the proceeds
thereof actually advanced, within one (1) year after the Commencement Date, (ii) does not cause
the sum of (A) the book value of such Shared-Loss Loan as reflected on the Accounting Records
of the Assuming Bank after any such advance has been made by the Assuming Bank plus {B) the
unfunded amount of any such commitment made by the Assuming Bank related thereto, to
exceed 110% of the Book Value of such Shared-Loss Loan, (iii) is not made with respect to a
Shared-Loss Loan with respect to which (A) there exists a related Shared-Loss Loan
Commitment or (B) the Assuming Bank has taken a Charge-Off and (iv) is made in good faith, is
supported at the time it is made by documentation in the Credit Files and conforms to and is in
accordance with the applicable requirements set forth in Asticle III of this Commercial Shared-
Loss Agreement and with the then effective written internal credit policy guidelines of the
Assuming Bank; provided, that the limitations in subparagraphs (i), (ii) and (iii) of this definition
shall not apply to any such action {other than to an advance or commitment related to the
remediation, storage or final disposal of any hazardous or toxic substance, pollutant or
contaminant) that is taken by Assuming Bank in its reasonable discretion to preserve or secure
the value of the collateral for such Shared-Loss Loan.

“Permitted Amendment” means, with respect to any Shared-Loss Loan
Commitment or Shared-Loss Loan, any amendment, modification, renewal or extension thereof,
or any waiver of any term, right, or remedy thereunder, made by the Assuming Bank in good
faith and otherwise in accordance with the applicable requirements set forth in Article III of this
Commercial Shared-Loss Agreement and the then effective written internal credit policy
guidelines of the Assuming Bank; provided, that:

(i) with respect to a Shared-Loss Loan Commitment or a Shared-Loss Loan that is not a
revolving line of credit, no such amendment, modification, renewal, extension, or waiver, except
as allowed under the definition of Permitted Advance, shall operate to increase the amount of
principal (A) then remaining available to be advanced by the Assuming Bank under the Shared-
Loss Loan Commitment or (B) then outstanding under the Shared-Loss Loan;

(ii) with respect to a Shared-Loss Loan Commitment or a Shared-Loss Loan that is a
revolving line of credit, no such amendment, modification, renewal, extension, or waiver, except
as allowed under the defimition of Permitted Advance, shall operate to increase the maximum
arnount of principal authorized as of Bank Closing to be outstanding at any one time under the
underlying revolving line of credit relationship with the debtor (regardless of the extent to which
such revolving line of credit may have been funded as of Bank Closing or may subsequently
have been funded and/or repaid); and

(iii) no such amendment, modification, renewal, extension or waiver shall extend the =~
term of such Shared-Loss Loan Commitment or Shared-Loss Loan beyond the end of the final
Shared-Loss Quarter unless the term of such Shared-Loss Loan Commitment or Shared-Loss
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Loan as existed on Bank Closing was beyond the end of the final Shared-Loss Quarter, in which
event no such amendment, modification, renewal, extension or waiver shall extend such term
beyond the term as existed as of Bank Closing. '

“Pre-Charge-Off Expenses™ means those expenses incurred in the usual and
prudent management of a Shared-Loss Loan that would qualify as a Reimbursable Expense or
Recovery Expense if incurred after a Charge-Off of the related Shared-Loss Asset had occurred.

“Quarterly Certificate” has the meaning provided in Section 2.1(a)(i) of this
Commercial Shared-Loss Agreement.

“Retoveries” (I)(A) In addition to any sums to be applied as Recoveries pursuant
to subparagraph (II) below, “Recoveries” means, with respect to any period, the sum of (without
duplication):

(i) the amount of collections during such period by the Assuming Bank on
Charge-Offs of Shared-Loss Assets effected by the Assuming Bank prior to the end of the final
Shared-Loss Quarter; plus

(i1) the amount of collections during such period by the Assuming Bank on Failed
Bank Charge-Offs/Write-Downs; plus

(iii) the amount of gain on any sale or other disposition during such period by the
Assuming Bank of Shared Loss Loans, Other Real Estate, Additional ORE or Subsidiary ORE
{provided, that the amount of any such pain included in Recoveries shall not exceed the
aggregate amount of the related Failed Bank Charge-Offs/Write-Downs and Charge-Offs taken
and any related Reimbursable Expenses and Recovery Expenses); plus

(iv) the amount of collections during such period by the Assuming Bank of any
Reimbursable Expenses or Recovery Expenses; plus

(v) the amount of any fee or other consideration received by the Assuming Bank
during or prior to such period in connection with any amendment, modification, renewal,
extension, refinance, restructure, commitment or other similar action taken by the Assuming
Bank with respect to a Shared-Loss Asset with respect to which there exists a Failed Bank
Charge-Off/Write-Down or a Shared-1.oss Loan as to which a Charge-Off has been effected by
the Assuming Bank during or prior to such period (provided, that the amount of any such fee or
other consideration included in Recoveries shall not exceed the aggregate amount of the related
Failed Bank Charge-Offs/Write-Downs and Charge-Offs taken and any related Reimbursable
Expenses and Recovery Expenses).

(IXB) For the purpose of determining the amounts to be applied as Recoveries'pursuant
1o subparagraph (T)(A) above, the Assuming Bank shall apply amounts received on the Assets
that are not otherwise applied to reduce the book value of principal of a Shared-Loss Loan (or, in
the case of Other Real Estate, Additional ORE, Subsidiary ORE and Capitalized Expenditures,
that are not otherwise applied to reduce the book value thereof) in the following order: first to
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Charge-Offs and Failed Bank Charge-Offs/Write Downs; then to Reimbursable Expenses and
Recovery Expenses; then to interest income; and then to other expenses incurred by the
Assurning Bank.

(I} If there occurs an amendment, modification, renewal, extension, refinance,
restructure, commitment, sale or other similar action with respect to a Shared-Loss Loan as to
which there exists a Failed Bank Charge-Offf/Write Down or as to which a Charge-Off has been
effected by the Assuming Bank during or prior to such period, and if, as a result of such
occurrence, the Assuming Bank recognizes any interest income for financial accounting purposes
on that Shared-Loss Loan, then “Recoveries” shall also include the portion of the mtal amount of
any such interest income recognized by the Assuming Bank which is derived by multlglyggg

(A) the total amount of any such interest income recognized by the Assuming Bank
during such period with respect to that Shared-Loss Loan as described above, by

(B) a fraction, the numerator of which is the aggregate principal amount (excluding
reversals or charge-offs of Accrued Interest) of all such Failed Bank Charge-Offs/Write-
Downs and Charge-Offs effected by the Assurning Bank with respect to that Shared-Loss
Loan plus the principal amount of that Shared-Loss Loan that has not yet been charged-
off but has been placed on nonaccrual status, all of which occurred at any time prior to or
during the period in which the interest income referred to in subparagraph (II}(A)
immediately above was recognized, and the denominator of which is the total amount of
principal indebtedness (including all such prior Failed Bank Charge-Offs/Write-Downs
and Charge-Offs as described above) due from the Obligor on that Shared-Loss Loan as
of the end of such period;

provided, however, that the amount of any interest income included as Recoveries for a
particular Shared-Loss Loan shall not exceed the aggregaic amount of (a) Failed Bank Charge-
Offs/Write-Downs, (b) Charge-Offs effected by the Assuming Bank during or prior to the period
in which the amount of Recoveries is being determined, plus (c) any Reitnbursable Expenses and
Recovery Expenses paid to the Assuming Bank pursuant to this Commercial Shared-Loss
Agreement during or prior to the peried in which the amount of Recoveries is being determined,
all with respect to that particular Shared-Loss Loan; and, provided, furthey, that any collections
on any such Shared-Loss Loan that are not applied to reduce book value of principal or
recognized as interest income shall be applied pursuant to subparagraph (1) above.

(II1) Notwithstending subparagraphs (I} and (1I) above, the term “Recoveries” shall not
include: (a) any amounts paid to the Assuming Bank by the Receiver pursuant to Section 2.1 of
this Commercial Shared-Loss Agreement, (b) amounts received with respect to Charge-Offs
effected by the Assuming Bank after the final Shared-Loss Quarter, (c) after the final Shared-
Loss Quarter, income received by the Assuming Bank from the operation of, and any gains
recoghized by the Assuming Bank on the disposition of, Other Real Estate, Additional ORE or
Subsidiary ORE (such income and gains being hereinafter together referred to as “ORE )
Income™), except to the extent that aggregate ORE Income exceeds the aggregate expenses paid
to third parl:les by or on behalf of the Assuming Bank after the final Shared-Loss Quarter to
manage, operate and maintain Other Real Estate, Additional ORE or Subsidiary ORE (such
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expenses being hereinafter referred to as “ORE Expenses™). In determining the extent agpregate
ORE Income exceeds aggregate ORE Expenses for any Recovery Quarter as set forth
immediately above in subparagraph (¢}, the Assuming Bank will subtract (i} ORE Expenses paid
to third parties during such Recovery Quarter (provided, that, in the case of the final Recovery
Quarter only, the Assuming Bank will subtract ORE Expenses paid to third parties from the
beginning of the final Recovery Quarter up to the date the Assuming Bank is required to deliver
the final Quarterly Certificate pursuant to this Commercial Shared-Loss Agreement) from (ii}
ORE Income received during such Recovery Quarter, to calculate net ORE income (“Net ORE
Income™) for that Recovery Quarter. If the amount of Net ORE Income so calculated for a
Recovery Quarter is positive, such amount shall be reported as Recoveries on the Quarterly
Certificate for such Recovery Quarter. If the amount of Net ORE Income so calculated for a
Recovery Quarter is negative (“Net ORE Loss Carryforward™), such amount shall be added to
eny ORE Expenses paid to third parties in the next succeeding Recovery Quarter, which sum
shall then be subtracted from ORE Income for that next succeeding Recovery Quarter, for the
purpose of determining the amount of Net ORE Income (or, if applicable, Net ORE Loss
Carryforward) for that next succeeding Recovery Quarter, If, as of the end of the final Recovery
Quarter, a Net ORE Loss Camryforward exists, then the amount of the Net ORE Loss
Carryforward that does not excecd the aggregate amount of Net ORE Income reported as
Recoveries on Quarterly Certificates for all Recovery Quarters may be included as a Recovery
Expense on the Quarterly Certificate for the final Recovery Quarter.

“Recovery Amount” has the meaning. provided in Section 2.1(b)(ii) of this
Commercial Shared-Loss Agreement.

“Recovery Expenses” means, for any Recovery Quarter, the amount of actoal,
reasonable and necessary out-of-pocket expenses (other than Capitalized Expenditures) paid to
third parties (other than Affiliates of the Assuming Bank) by or on behalf of the Assuming Bank,
as limited by Sections 3.2(c) and (d) of Article IlII to this Commercial Shared-Loss Agreement,
to recover amounts owed with respect to (i) any Shared-Loss Asset as to which a Charge-Off was
effected prior to the end of the final Shared-L oss Quarter (provided that such amounts were
incurred no earlier than the date the first Charge-Off on such Shared-Loss Asset could have been
reflected on the Accounting Records of the Assuming Bank), and (ii) Failed Bank Charge-
Offs/Write-Downs (including, in each case, all costs and expenses related to an Environmental
Assessment and any other costs or expenses related to any environmental conditions with respect
to the Shared-Y.oss Assets (it being understood that any remediation expenses for any such
pollutant or contaminant are not recoverable if in excess of $200,000 per Shared-1.o0ss Asset,
without the Assuming Bank having obtained the prior consent of the Receiver for such
expenses); provided, that, so long as income with respect to a Shared-Loss Loan is being
prorated pursuant to the arithmetical formula in subsection (I} of the definition of “Recoveries”,
the term “Recovery Expenses” shall not include that portion of any such expenses paid during
such Recovery Quarter to recover any amounts owed on that Shared-Loss Loan that is derived

by:
subtracting (1) the product derived by multiplying:

(A) the total amount of any such expenses paid by or on behalf of the Assuming

Modute |~ Whole Bank w/ L.oss Share -- P&A BankUnitzd, FSB
Version 1.04 Coral Qables, Florida
May 21, 2009

98



Bank during such Recovery Quarter with respect to that Shared-Loss Lozm, by

(B) a fraction, the numerator of which is the aggregate principal amount
(excluding reversals or charge-offs of Accrued Interest) of all such Failed Bank
Charge-Offs/Write-Downs and Charge-Offs effected by the Assuming Bank with
respect to that Shared-Loss Loan plus the principal amount of that Shared-Loss
Loan that has not yet been charged-off but has been placed on nonaccrual status,
all of which occurred at any time prior to or during the period in which the
interest income referred to in subparagraph (I1}(A) of the definition of
“Recoveries” was recognized, and the denominator of which is the total amount
of principal indebtedness (including all such prior Failed Bank Charge-
Offs/Write-Downs and Charge-Offs as described above) due from the Obligor on
that Shared-Loss Loan as of the end of such period;

from (2} the total amount of any such expenses paid duiring that Recovery Quarter with
respect to that Shared-Loss Loan.

“Recovéry Quarter” has the meaning provided in Section 2.1(a)(ii) of this
Commercial Shared-Loss Agreement,

“Reimbursable Expenses” means, for any Shared-Loss Quarter, the amount of
actual, reasonable and necessary out-of-pocket expenses (other than Capitalized Expenditures),
paid to third parties (other than Affiliates of the Assuming Bank) by or on behalf of the '
Assuming Bank, as limited by Sections 3.2(c) and (d) of Article Il of this Commercial Shared-
Loss Agreement, to:

(1) recover amounts owed with respect to any Shared-Loss Asset as to which a
Charge-Off has been effected prior to the end of the final Shared-Loss Quarter (provided that
such amounis were incurred no earlier than the date the first Charge-Off on such Shared-Loss
Asset could have been reflected on the Accounting Records of the Assuming Bank) and recover
amounts owed with respect to Failed Bank Charpe-Offs/Write-Downs (including, in each case,
all costs and expenses related to an Environmental Assessment and any other cosis or expenses
related to any environmental conditions with respect to the Shared-Loss Assets (it being
understood that any such remediation expenses for any such pollutant or contaminant are not
recoverable if in excess of $200,000 per Shared-Loss Asset, without the Assuming Bank having
obtained the prior consent of the Receiver for such expenses); provided, that, so long as income
with respect to a Shared-Loss Loan is being pro-rated pursnant to the arithmetical formula in
subsection (II) of the definition of “Recoveries”, the term “Reimbursable Expenses” shall not
include that portion of any such expenses paid during such Shared-Loss Quarter to recover any
amounts owed on that Shared-Loss Loan that is derived by:

subtracting (1) the product derived by multiplying:

(A) the total amount of any such expenses paid by or on behalf of the Assuming
Bank during such Shared-Loss Quarter with respect to that Shared-Loss Loan, by
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(B) a fraction, the numerator of which is the agpregate principal amount
(excluding reversals or charge-offs of Accrued Interest) of all such Failed Bank
Charge-Offs/Write-Downs and Charge-QOffs effected by the Assuming Bank with
respect 1o that Shared-Loss Loan plus the principal amount of that Shared-Loss
Loan that has not yet been charged-off but has besn placed on nonaccrual status,
all of which occurred at any time prior to or during the period in which the
interest income referred to in subparagraph (IN(A) of the definition of
“Recoveries” was recognized, and the denominator of which is the tota| amount
of principal indebtedness (including all such prior Failed Bank Charge-
Offs/Write-Downs and Charge-Offs as described above) due from the Obligor on
that Shared-Loss Loan as of the end of such period;

from (2) the total amount of any such expenses paid during that Shared-Loss Quarter with
respect to that Shared-Loss Loan; and

(i1) manage, operate or maintain Other Real Estate, Additional ORE or Subsidiary
ORE less the amount of any income received by the Assuming Bank duning such Shared-Loss
Quarter with respect to such Other Real Estate, Additional ORE or Subsidiary ORE (which
resulting arnount under this clause (if) may be negative).

“Reyiew Board” has the meaning provided in Section 2.1(f)(i) of this
Commercial Shared-Loss Agreement.

“Shared-Loss Amount” has the meaning provided in Section 2.1(b)(i) of this
Commercial Shared-Loss Agreement.

“Shared-Loss Asset Repurchase Price” means, with respect to any Shared-Loss

Asset, the principal amount thereof plus any other fees or penalties due from an Obligor
{(including, subject to the limitations discussed below, the amount of any Accrued Interest) stated
on the Accounting Records of the Assuming Bank, as of the date as of which the Shared-Loss
Asset Repurchase Price is being determined (regardless, in the case of a Shared-Loss Loan, of
the Legal Balance thereof) plus all Reimbursable Expenses and Recovery Expenses incurred up
to and through the date of consummation of purchase of such Shared-Loss Asset; provided, that
(i) in the case of a Shared-Loss Loan there shall be excluded from such amount the amount of
any Accrued Interest accrued on or with respect to such Shared-Loss Loan prior to the ninety
(90)-day period ending on the day prior to the purchase date determined pursuant to Sections
2.1(eXi) or 2.1{e){iii) of this Commercial Shared-Loss Agreement, cxcept to the extent such
Accrued Interest was included in the Book Value of such Shared-Loss Loan, and (ii) any
collections on a Shared-Loss Loan received by the Assuming Bank afler the purchase date
applicable to such Shared-Loss Loan shall be applied {without duplication) to reduce the Shared-
Loss Asset Repurchase Price of such Shared-Loss Loan on a dollar-for-dollar basis. For purposes
of determining the amount of unpaid interest which accrued during a given period with respect to
a variable-rate Shared-Loss Loan, all collections of interest shall be deemed to be applied to
unpaid interest in the chronological order in which such interest accrued.

“Shared-Loss Assets” means Shared-Loss Loans, Other Real Estate purchased
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by the Assuming Bank, Additional ORE, Subsidiary ORE and Capitalized Expenditures, but
does not include Shared Loss MTM Assets.

“Shared-Loss Loan Commitment” means:

(i) any Commitment to make a further extension of credit or to make a further advance
with respect to an existing Shared-Loss Loan; and

(i1} any Shared-Loss Loan Commitment (described in subparagraph (i) immedintely
preceding) with respect to which the Assuming Bank has made a Permitted Amendment.

“Shared-Loss Loan Commitment Advance” means an advance pursuant to a
Shared-Loss Loan Commitment with respect to which the Assuming Bank has not made a
Permitted Advance,

“Shared-Loss Loans” means: ‘

(i}(A) Loans purchased by the Assuming Bank pursuant to the Purchase and
Assumption Agreement set forth on Exhibit 4.15(b) to the Purchase and Assumption Agreement,
(B) New Shared-Loss Loans purchased by the Assuming Bank pursuant to the Purchase and
Assumption Agreement, (C) Permitted Advances and (D) Shared-Loss Loan Commitment
Advances, if any; provided, that Shared-Loss Loans shall not include Loans, New Shared-Loss-
Loans, Permitted Advances and Shared-Loss Loan Commitment Advances with respect to which
an Acquired Subsidiary, or a constituent Subsidiary thereof, is an Obligor; (E) Loans owned by
any Subsidiary which are not Shared-Loss Loans under the Single Family Shared-Loss
Agreement; and (F) Consumer Loans; and

(ii) any Shared-Loss Loans (described in subparagraph (i) immediately preceding)
with respect to which the Assuming Bank has made a Permitted Amendment.

“Shared-Loss MTM Assefs” means those securities and other assets listed on
Exhibit 4.15(C).

“Shared-Loss Payment Trigger” means when the sum of the Cumulative Loss
Amount under the Single Family Shared-Loss Agreement and the cumulative Net Charge-Offs
under this Commercial Shared-Loss Agreement, exceeds the First Loss Tranche. If the First
Loss Tranche is zero or a negative number, the Shared-Loss Payment Trigger shall be deemed to
have been reached upon Bank Closing,

“Shared-Loss Quarter” has the meaning provided in Section 2.1(a)(i) of this
Commercial Shared-Loss Agreeinent.

“Shares” means comnmon stock and any instrument which by its terms is
currentily convertible into common stock, or which will become convertible into common stock
within 18 months of the execution of this Agreement.
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“Stated Threshold” means total losses under the shared loss agreements in the
amount of $4 Billion (§4,000,000,000.00).

“Subsidiary ORE" means all assets ovmed by ORE Subsidiaries that would
constitute Additional ORE if such assets were on the bocks of the Assuming Bank.

“Termination Date” means the eighth (8th) anniversary of the Commencement
Date.

“Third Party Servicer” means any servicer appoinied from time to time by the
Assuming Bank or any Affiliate of the Assuming Bank to service the Shared-Loss Assets on
behalf of the Assuming bank, the identity of which shall be given to the Receiver prior to or
concurrent with the appointment thereof.

ARTICLE 1I -- SHARED-L.OSS ARRANGEMENT

2.1 Shared-Loss Arrangement,

(a)  Quarterly Certificates. (i) Not later than thirty (30) days after the end of
each Calendar Quarter from and including the initial Calendar Quarter to and including the
Calendar Quarter in which the Applicable Anniversary of the Commencement Date falls (each of
such Calendar Quarters being referred to herein as a “Shared-Loss Quarter”), the Assuming Bank
shal] deliver to the Receiver a certificate, signed by the Assuming Bank’s chief executive officer
and its chief financial officer, setting forth in such form and detail as the Receiver may specify (a
*Quarterly Certificate™):

(A)  the amount of Charge-Offs, the amount of Recoveries and the
amount of Net Charge-Offs (which amount may be negative) during such Shared-
Loss Quarter with respect to the Shared-Loss Assets (and for Recoveries, with
respect to the Assets for which a charge-off was effected by the Failed Bank prior
to Bank Closing); and

(B) the aggrepate amount of Retmbursable Expenses (which amount
may be negative) during such Shared-Loss Quarter; and

(Cy  net realized loss on the Shared Loss MTM Assets determined
pursuant to FAS 115, expressed as a positive number (MTM Net Realized Loss),
or net realized gain on the Shared Loss MTM assets, expressed as a negative
number (MTM Net Realized Gain); and

(D)  any other than temporary impairment of the Shared Loss MTM
Assets, determined pursuant to FAS 115, expressed as a positive number (*OTTI
Loss™) or reversals of OTTI Loss, expressed as a negative number (for the
avoidance of doubt, normal and customary unrealized mark-to-market changes by
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http:4,000,000,000.00

reason of the application of fair value accounting do not qualify for loss sharing
payments).

(1)  Not later than thirty (30) days after the end of each Calendar Quarter from
and including the first Calendar Quarter following the final Shared-Loss Quarter to and including
the Calendar Quarter in which the Termination Date falls (each of such Calendar Quarters being
referred to herein as a “Recovery Quarter™), the Assuming Bank shall deliver to the Receiver a
Quarterly Certificate setting forth, in such form and detail as the Recciver may specify

(A)  the amount of Recoveries and Recovery Expenses during such
Recovery Quarter. On the Quarterly Certificate for the first Recovery Quarter
only, the Assuming Bank may report as a separate item, in such form and detail as
the Receiver may specify, the aggregate amount of any Reimbursable Expenses
that: (a) were incurred prior to or during the final Shared-I.oss Quarter, and (b)
had not been included in any Quarterly Certificate for any Shared-Loss Quarter
because they had not been actually paid by or on behalf of the Assuming Bank (in
accordance with the terms of this Commercial Shared-Loss Agreement) during
any Shared-Loss Quarter and (c)} were actually paid by or on behalf of the
Assuming Bank (in accordance with the terms of this Commercial Shared-Loss
Agreement) during the first Recovery Quarter; and :

(B)  net realized gain on the Shared Loss MTM Assets.

(b)  Payments With Respect to Shared-Lass Assets.

(i) For purposes of this Section 2.1(b), the Assuming Bank shall indtially
record the Shared-Loss Assets on its Accounting Records at Book Value, and initially record the
Shared Loss MTM Assets on its Accounting Records at Fair Value, and adjust such amounts as
such values may change after the Bank Closing. If the amount of all Net Charge-Offs during any
Shared-Loss Quarter phus Reimbursable Expenses, plus MTM Net Realized Gain or MTM Net
Realized Loss, plus OTTI Loss during such Shared-Loss Quarter (the “Shared-Loss Amount™) is
positive, then, except as provided in Sections 2.1(c) and (e) below, and subject to the provisions
of Section 2,1(b)(vi) below, not later than fifteen (15) days after the date on which the Receiver
receives the Quarterly Certificate with respect to such Shared-Loss Quarter, the Receiver shall
pay to the Assuming Bank an amount equal to eighty percent (80%) of the Shared-Loss Amount
for such Shared-Loss Quarter. If the Shared-Loss Amount during any Shared-Loss Quarter is
negative, the Assuming Bank shall pay to the Receiver an amount equal 1o eighty percent (80%)
of the Shared-Loss Amount for such Shared-Loss Quarter, which payment shall be delivered to
the Receiver together with the Quarterly Certificate for such Shared-Loss Quarter. When the
cumnulative Shared-Loss Amounts for all Shared-Loss Quarters plus the Cumulative Loss
Amount under the Single Family Shared-Loss Agreement equals or exceeds the Stated
Threshold, the Receiver shall pay to the Assuming Bank an amount equal to ninety-five percent
((95%) of the Shared-Loss Amount for each Shared-Loss Quarter, until such time as the
cumulative Shared-Loss Amount for all Shared-Loss Quarters is less than the Stated Threshold,
when the percentage shall revert back to eighty percent (80%).

t

Moduke 1 — Whole Bank w/ Loss Share ~ P&A Bankiniicd, F3B
Version 104 - Coral Oables, Florida
May 21, 2009

103



(ify  If the amount of gross Recoveries during any Recovery Quarter less
Recovery Expenses during such Recovery Quarter plus net realized gains or reversals of OTTI
Loss on Shared Loss MTM Assets (the “Recovery Amount™) is positive, then, simultaneously
with its delivery of the Quarterly Certificate with respect to such Recovery Quarter, the
Assuming Bank shall pay to the Receiver an amount equal to eighty percent (80%) of the
Recovery Amount for such Recovery Quarter. If the Recovery Amount is negative, then such
negative amount shall be subtracted from the amount of gross Recoveries during the next
succeeding Recovery Quarter in determining the Recovery Amount in such next succeeding -
Recovery Quarter; provided, that this Section 2.1(b)(ii) shall operate successively in the event
that the Recovery Amount (after giving effect to this Section 2.1(b)(ii)) in such next succeeding
Recovery Quarter is negative. The Assuming Bank shall specify, in the Quarterly Certificate for
the final Recovery Quarter, the aggregate amount for all Recovery Quarters only, as of the end
of, and including, the final Recovery Qmarter of (A) Recoveries plus net realized gains or
reversals of OTTI Loss on Shared Loss MTM Assets (“Aggregate Recovery Period
Recoveries™), (B) Recovery Expenses (“Aggregate Recovery Expenses™), and (C) only those
Recovery Expenses that have been actnally “offset” against Aggregate Recovery Period
Recovenes (including those so “offset” in that final Recovery Quarter) (“Aggregate Offset
Recovery Expenses™); as used in this sentence, the term “offset” means the amount that has been
applied 1o reduce gross Recoveries in any Recovery Quarter pursuant to the methodology set
forth in this Section 2.I{b)(ii). If, at the end of the final Recovery Quarter the amount of
Aggregate Recovery Expenses exceeds the amount of Aggregate Recovery Period Recoveries,
the Receiver shall have no obligation to pay to the Assuming Bank all or any portion of such
excess. Subsequent to the Assuming Bank’s calculation of the Recovery Amount (if any) for the
final Recovery Quarter, the Assuming Bank shall also show on the Quarterly Certificate for the
final Recovery Quarter the resuits of the following three mathematical calculations: (i)
Aggregate Recovery Period Recoveries minus Aggregate Offset Recovery Expenses; (ii)
Agegregate Recovery Expenses minus Aggregate Offset Recovery Expenses; and (iii) the lesser
of the two amounts calculated in (i) and (ii) immediately above (“Additional Recovery
Expenses™) multiplied by 80% (the amount so calculated in (iii) being defined as the “Additional
Recovery Expense Amount”). 1f the Additional Recovery Expense Amount i3 greater than zero,
then the Assuming Bank may request in the Quarterly Certificate for the final Recovery Quarter
that the Receiver reimburse the Assuming Bank the amount of the Additional Recovery Expense
Amount and the Receiver shall pay to the Assuming Bank the Additional Recovery Expense
Amount within fifteen (15) days after the date on which the Receiver receives that Quarterly
Certificate. On the Quarterly Certificate for the final Recovery Quarter only, the Assuming Bank
may include, in addition to any Recovery Expenses for that Recovery Quarter that were paid by
or on behalf of the Assuming Bank in that Recovery Quarter, those Recovery Expenses that: (a)
were incurred prior to or during the final Recovery Quarter, and (b) had not been included in any
Quarterly Certificate for any Recovery Quarter because they had not been actually paid by or on
behalf of the Assuming Bank (in accordance with the terms of this Commercial Shared-Loss
Agreement) during any Recovery Quarter, and (¢) were actually paid by or on behalf of the
Assuming Bank (in accordance with the terms of this Commercial Shared-Loss Agreement) prior
to the date the Assuming Bank is required to deliver that final Quarter]y Certificate to the
Receiver under the terms of Section 2.1(a)(ii).
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(iii)  With respect to each Shared-Loss Quarter and Recovery Quartefr, |
collections by or on: behalf of the Assuming Bank on any charge-off effected by the Failed Bank
priar to Bank Closing on an Asset other than a Shared-Loss Asset or Shared-Loss MTM Assets
shall be reported as Recoveries under this Section 2.1 only to the extent such collections exceed
the Book Value of such Asset, if any. For any Shared-Loss Quarter or Recovery Quarter in
which collections by or on behalf of the Assuming Bank on such Asset are applied to both Book
Value and to a charge-off effected by the Failed Bank prior to Bank Closing, the amount of
expenditures incurred by or on behalf of the Assuming Bank attributable to the collection of any
such Asset, that shall be considered a Reimbursable Expense or a Recovery Expense under this
Section 2.1 will be limited to a proportion of such expenditures which is equal to the proportion

" derived by dividing (A) the amount of collections on such Asset applied to a charge-off effected

by the Failed Bank prior to Bank Closing, by (B) the total collections on such Assets.

(iv)  If the Assuming Bank has duly specified an amount of Reimbursable
Expenses on the Quarterly Certificate for the first Recovery Quarter as described above in the
last sentence of Sectiont 2.1 (a)(ii), then, not later than fifteen (15) days after the date on which the

Receiver receives that Quarierly Certificate, the Receiver shall pay to the Assuming Bank an

amount equal to eighty percent (80%) (or, if the Cumulative Loss Amount under the Single
Family Shared-Loss Agreement plus the cumulative Shared-Loss Amount for all Shared-Loss
Quarters equals or exceeds the Stated Threshold, ninety-five percent (95%)) of the ampunt of
such Reimbursable Expenses.

(v)  If theFirst Loss Tranche as determined under the Purchase and
Assumption Agreement is a positive number, Receiver has no obligation to make payment for
any Shared Laoss Quarters until the Shared-Loss Payment Trigger is satisfied.

(¢)  Limitation on Shared-Loss Payment. The Receiver shall not be required
to make any payments pursuant to this Section 2.1 with respect to any Charge-Off of a Shared-
Loss Asset that the Receiver or the Corporation determines reasonably and in good faith, based
upon the Examination Criteria, should not have been effected by the Assuming Bank; provided,
(x) the Receiver must provide written notice to the Assuming Bank detailing the grounds for not
making such payment, (y) the Receiver must provide the Assuming Bank with a reasonable
opportunity to cure any such deficiency and (z) (1) to the extent curable, if cured, the Receiver
shall make payment with respect to any properly effected Charge-Off and (2) to the extent not
curable, the Receiver shall make a payment as to all Charge-Offs (or portion of Charge-Offs) that
were effected which would have been payable as a Charge-Off if the Assuming Bank had
properly effected such Charge-Off. In the event that the Receiver does not make any payments
with respect to any Charge-Off of a Shared-Loss Asset pursuant to this Section 2.1 or determines
that a payment was improperly made, the Assuming Bank and the Receiver shall, upon final
resolution, make such accounting adjustments and payments as may be necessary to give
retroactive effect to such comrections.

(d)  Sale of, or Additional Advances or Amendments with Respect to
Shared-Loss Loans and Administration of Related Loans, No Shared-Loss Loan shall be
treated as a Shared-Loss Asset pursuant to this Section 2.1 (i) if the Assuming Bank sells or
otherwise transfers such Shared-Loss Loan or any interest therein (whether with or without
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recourse) to any Person, (ii) after the Assuming Bank makes any additional advance,
commitment or increase in the amount of a commitment with respect to such Shared-Loss Loan
that does not constitute a Permitted Advance or a Shared-Loss Loan Commitment Advance, (ii)
after the Asswming Bank makes any amendment, modification, renewal or extension to such
Shared-Loss Loan that does not constitute a Permitted Amendment, or (iii) after the Assuming
Bank has managed, administered or collected any “Related Loan™ (as such term is defined in
Section 3.4 of Article III of this Commercial Shared-Loss Agreemnent) in any manner which
would have the effect of disproportionately increasing the amount of any collections with respect
to the Related Loan to the detriment of such Shared-Loss Asset to which such loan is related;
provided, that any Charge-Off with respect to a Shared-Loss Loan as to which the Assuming
Bank would be entitled to payment from the Receiver in accordance with Section 2.1(b), but for
clause (i) of this Section 2.1(d), shall lose such entitlement only if such Charge-Off is associated
with the sale or transfer of such Shared-Loss Loan (regardless of whether such Charge-Off was
effected before or after such sale or transfer); provided further, that any such Shared-Loss Loan
that has been the subject of Charge-Offs prior to the taking of any action described in clause (i),
(ii), or (iii) or (iv) of this Section 2.1(d) by the Assuming Bank shall be treated a3 a Shared-Loss
Asset pursuant to this Section 2.1 solely for the purpose of treatment of Recoveries on such
Charge-Offs until such time as the amount of Recoveries with respect to such Shared-Loss Asset
equals such Charge-Offs.
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(e) Option to Purchase,

{ In the event that the Assuming Bank determines that there is a substantial
likelihood that continued efforts to collect a Shared-Loss Asset or an Asset for which a charge-
off was effected by the Failed Bank with, in either case, a Legal Balance of $500,000 or more on
the Accounting Records of the Assuming Bank will result in an expenditure, afier Bank Closing,
of funds by on behalf of the Assuming Bank to a third party for a specified purpose (the
expenditure of which, in its best judgment, will maximize collections), which do not constitute
Reimbursable Expenses or Recovery Expenses, and such expenses will exceed ten percent (10%)
of the then book value thereof as reflected on the Accounting Records of the Assuming Bank, the
Assuming Bank shall (i} promptly so notify the Receiver and (i) request that such expenditure
be treated as a Reimbursable Expense or Recovery Expense for purposes of this Section 2.1.
(Where the Assuming Bank determines that there is a substantial likelihood that the previously
mentioned situation exists with respect to continued efforts to collect a Shared-Loss Asset or an
Asset for which a charge-off was efiected by the Failed Bank with, in either case, a Legal
Balance of less than $500,000 on the Accounting Records of the Assuming Bank, the Assuming
Bank may so notify the Receiver and request that such expenditure be treated as a Reimbursable
Expense or Recovery Expense.) Within thirty (30) days after its receipt of such a notice, the
Receiver will advise the Assuming Bank of its consent or denjal, that such expenditures shall be
treated as a Reimbursable Expense or Recovery Expense, as the case may be. Notwithstanding
the failure of the Receiver to give its consent with respect to such expenditures, the Assuming
Bank shall continue to administer such Shared-Loss Asset m accordance with Section 2.2, except
that the Assuming Bank shall not be required to make such expenditures. At any time after its
receipt of such a notice and on or prior to the Termination Date the Receiver shall have the right
to purchase such Shared-Loss Asset or Asset as provided in Section 2.1(e)(iii), notwithstanding
any consent by the Receiver with respect to such éxpenditure.

(it} During tﬁe period prior to the Termination Date, the Assuming Bank shall
notify the Receiver within fifteen (15) days after any of the following becomes fully or partially
charged-off:

(A) a Shared-Loss [.0an having a Legal Balance (or, in the case of more
than one (1) Shared-Loss Loan made to the same Obligor, a combined Legal
Balance) of $500,000 or more in circurnstances in which the legal claim against
the relevant Obligor survives; or

(B) a Shared-Loss Loan to a director, an “executive officer” as defined in
12 C.F.R, 215.2(d), a “principal shareholder” as defined in 12 C.F.R, 215.2(I), or
an Affiliate of the Assuming Bank.

(ii1)  If the Receiver determines in its good faith and reasonable discretion that
the Assuming Bank is not diligently pursuing collection efforts with respect to any Shared-Loss
Asset which has been fully or partially charged-off or written-down (including eny Shared-Loss
Asset which is identified or required to be identified in a notice pursuant to Section 2.1(e)(ii}) or
any Asset for which there exists a Failed Bank Charge-Off/Write-Down, the Receiver may at its
option, exercisable at any time on or prior to the Termination Date, require the Assuming Bank

Module 1« Whole Bank w/ Loss Share- P&A BankUnited, FSB
Version £.04 Coral Gables, Florida
May 21, 2009

107



to assign, transfer and convey such Shared-Loss Asset or Asset to and for the sole benefit of the
Receiver for 2 price equal to the Shared-Loss Asset Repurchase Price thereof less the Related
Liability Amount with respect to any Related Liabilities related to such Shared-Loss Asset or
Asset.

(iv)  Not later than ten (10) days after the date upon which the Assuming Bank
receives notice of the Receiver’s intention to purchase or require the assignment of any Shared-
Loss Asset or Asset pursuant to Section 2.1(e){i) or (iii), the Assuming Bank shall transfer to the
Receiver such Shared-Loss Asset or Asset and any Credit Files relating thereto and shall take all
such other actions as may be necessary and appropriate to adequately effect the transfer of such
Shared-Loss Asset or Asset from the Assuming Bank to the Receiver. Not later than fifteen (15)
days after the date upon which the Receiver receives such Shared-Loss Asset or Asset and any
Credit Files relating thereto, the Receiver shall pay to the Assuming Bank an amount equal to the
Shared-Loss Asset Repurchase Price of such Shared-Loss Asset or Asset less the Related
Liability Amount.

(v)  The Receiver shall assume all Related Liabilities with respect to any
Shared-Loss Asset or Asset set forth in the notice described in Section 2, 1(e){iv).

H Dispute Resolution,

() (A) Any dispute as to whether a Charge-Off of a Shared-Loss Asset was made
in accordance with Examination Criteria shall be resolved by the Assuming Bank’s Chartering
Authority. (B) With respect to any other dispute arising under the terts of this Commercial
Shared-Loss Agreement which the parties hereto cannot resolve after having negotiated such
matter, in good faith, for a thirty (30) day period, other than a dispute the Corporation is not
permitted to submit to arbitration under the Administrative Dispute Resolution Act of 1996
(“ADRA™), as amended, such other dispute shall be resolved by determination of a review board -
(a “Review Board”) established pursuant to Section 2.1(f). Any Review Board under this Section

2.1(f) shall follow the provisions of the Federal Arbitration Act and shall follow the provisions of
- the ADRA. (C) Any determination by the Assuming Bank’s Chartering Authority or by a
Review Board shall be conclusive and binding on the parties hereto and not subject to further
dispute, and judgment may be entered on said determination in accordance with applicable
arbitration law in any court having jurisdiction thereof.

(ii) A Review Board shall consist of three (3) members, each of whom shall
have such experiise as the Corporation and the Assuming Bank agree is relevant. As appropriate,
the Receiver or the Corporation (the “FDIC Party™) will select one member, one member will be
selected by the Assuming Bank and the third member (the “Neutral Member™) will be,selected
by the other two members. The member of the Review Board selected by a party may be
removed at any time by such party upon two (2) days’ written notice to the other party of the
selection of a replacement member. The Nentral Member may be removed by waanimouns action
of the members appointed by the FDIC Party and the Assuming Bank after two (2) days’ prior
written notice to the FDIC Party and the Assummg Bank of the selection of a teplacement
Neutral Member, In addition, if a Neutral Member fails for any reason to serve or continue to
serve on the Review Board, the other remaining members shall 5o notify the parties to the
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dispute and the Neutral Member in wriling that such Neutral Member will be replaced, and the
Neutral Member shall thereafter be replaced by the unanimous action of the other remaining
members within twenty (20) business days of that notification.

(1i1)  No dispute may be submitted to a Review Board by any of the parties to
this Commercial Shared-Loss Agreement unless such party has provided to the other party a
writien notice of dispute (“Netice of Dispute™). During the forty-five (45)day period following
the providing of a Notice of Dispute, the parties to the dispute will make every effort in good
faith to resolve the dispute by mutual agreement. As part of these good faith efforts, the parties
should consider the use of less formal dispute rcsolution techniques, as judged appropriate by
each party in its sole discretion. Such techniques may include, but are not limited to, mediation,
settlement conference, and early neutral evaluation. If the parties have not agreed to a resolution
of the dispute by the end of such forty-five (45)-day period, then, subject to the discretion of the
Corporation and the written consent of the Assuming Bank as set forth in Section 2.1(f)(i)(B)
above, on the first day following the end of such period, the FDIC Party and the Assuming Bank
shall notify each other of its selection of its member of the Review Board and such members
shall be instructed to promptly select the Neutral Member of the Review Board. If the members
appointed by the FDIC Party and the Assuming Bank are unable to promptly agree upon the
initial selection of the Neutral Member, or a timely replacement Neutral Member as set forth in
Section 2.1(f)(ii) above, the two appointed members shall apply to the American Arbitration
Association (“AAA™), and such Neutral Member shall be appointed in accordance with the
Commercial Arbitration Rules of the AAA.

(tv)  The resolution of a dispute pursuant to this Section 2, I(f) shall be
governed by the Commercial Arbitration Rules of the AAA to the extent that such rules are not
inconsistent with this Section 2.1(f). The Review Board may modify the procedures set forth in
such rules from time to time with the prior approval of the FDIC Party and the Assuming Bank.

(v)  Within fifteen (15) days after the last to occur of the final written
submissions of both parties, the presentation of witnesses, if any, and oral presentations, if any,
the Review Board shall adopt the position of one of the parties and shall present to the parties a
written award regarding the dispute. The determination of any two (2) members of a Rev;ew
Board will constitute the determination of such Review Board.

(vi)  The FDIC Party and the Assuming Bank will each pay the fees and
expenses of the member of the Review Board selected by it. The FDIC Party and Assuming
Bank will share equally the fees and expenses of the Neutral Member, No such fees or expenses
incurred by or on behalf of the Assurmning Bank shall be subject to reimbursement by the FDIC
Party under this Commercial Shared-Loss Agreement or otherwise if such dispute is resolved in
favor of the FDIC Party; provided, that, if such dispute is resolved in favor of the Assuming
Bank, all fees and expenses incurred by or on behalf of the Assuming Bank shall be reimbursed
by the FDIC Party.

(vii) Each party will bear all costs and é}(pénsés incurred by it in connection
with the submission of any dispute to 2 Review Board. No such costs or expenses incurred by or
on behalf of the Assuming Bank shall be subject to reimbursement by the FDIC Party under this
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Commercial Shared-Loss Agrecment or otherwise if such dispute is resolved in favor of the
FDIC Party; provided, that, if such dispute is resolved in favor of the Assuming Bark, all fees
and expenses incurred by or on behalf of the Assuming Bank shall be reimbursed by the FDIC
Party. The Review Board shall have no authority to award costs or expenses incurred by either
party to these proceedings.

(viii) Any dispute resolution proceeding held pursuant to this Section 2.1(f)
shall not be public. In addition, each party and each member of any Review Board shall strictly
maintain the confidentiality of ail issuves, disputes, arguments, posilions and interpretations of
any such proceeding, as well as all information, attachments, enclosures, exhibits, summanies,
compilations, studies, analyses, notes, documents, staterments, schedules and other similar items
associated therewith, except as the parties agree in writing or such disclosure is required pursuant
to law, rule or regulation. Pursuant to ADRA, dispute resolution communications may not be
disclosed either by the parties or by any member of the Review board unless:

(1) all parties to the dispute resolution proceeding agree in writing;

(2) the communication has already been made public;

(3) the communication is required by statute, rule or regulation to be made public;
or
(4) a court determines that such testimony or disclosure is necessary to prevent a
manifest injustice, help establish a violation of the law or prevent harm to the
public health or safety, or of sufficient magnitude in the particular case to
outweigh the integrity of dispute resolution proceedings in general by reducing
the confidence of parties in future cases that their communications will remain
confidential.

(ix)  Any dispute resolution proceeding pursuant to this Section 2.1(f) (whether
as a matter of good faith negotiations, by resort to a Review Board, or otherwise) is a
compromise negotiation for purposes of the Federal Rules of Evidence and state rules of
evidence. The parties agree that all proceedings, including any statement made or document
prepared by any party, attoimey or other participants are privileged and shall not be disclosed in
any subsequent proceeding or document or construed for any purpose as an adrmss:on apainst
interest. Any document submitted and any statements made during any dispute resolution
proceeding are for settiement purposes only. The parties further agree not to subpoena any of the
members of the Review Board or any documents submitied to the Review Board. In no event
will the Neutral Member voluntarily testify on behalf of any party.

(x)  No decision, interpretation, determination, analysis, statement, award or
other pronouncement of any Review Board shall constitute precedent as regards any subsequent
proceeding (whether or not such proceeding involves dispute resclution under this Commercial
Shared-Loss Agreement) nor shall any Review Board be bound to follow any decision,
interpretatic‘)n, determination, analysis, statement, award or other pronouncement rendered by any
prevnous Review Board or any other previous dispute resolution panel which may have convened
in connection with a transaction involving other failed financial institutions or Federa! assistance
transactions.
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(xi)  The parties may extend any period of time in this Section 2.1(f) by mutual
agreement. Notwithstanding anything above to the contrary, no dispute shall be submitied to a
Review Board until each member of the Review Board, and any substitute member, if applicable,
agrees to be bound by the provisions of this Section 2.1(f) as applicable to members of a Review
Board. Prior to the commencement of the Review Board proceedings, or, in the case of a
substitute Neutral Member, prior to the re-commencement of such proceedings subsequent to
that substitution, the Neutral Member shall provide a written oath of impartiality.

(xii}  For the avoidance of doubt, and notwithstanding anything herein to the
contrary, in the event any notice of dispute is provided to a party under this Section 2.1(g) prior
to the Termination Date, the terms of this Commercial Shared-Loss Agreement shall remain in
effect with respect to any such items set forth m such notice until such time as any such dispute
with respect to such item is finally resolved.

2.2 Administration of Shared-Loss Assets. The Assuming Bank shall at all times
prior to the Termination Date comply with the Rules Regarding the Administration of Shared-
Loss Assets as set forth in Article III of this Commercial Shared-1.0ss Agreement.

23 Auditor Report; Right to Aundit.

(&) Within ninety (90} days after the end of each calendar year from and
including the calendar year during which Bank Closing falls to and including the calendar year
during which the Termination Date falls, the Assuming Bank shall deliver to the Corporation and
to the Receiver a report signed by its independent public accountants stating that they have
reviewed the terms of this Commercial Shared-Loss Agreement and that, in the course of their
annual audit of the Assuming Bank’s books and records, nothing has come to their atfention
suggesting that any computations required to be made by the Assuming Bank during such
calendar year by this Article II were not made by the Assuming Bank in accordance herewith. In
the event that the Assuming Bank cannot comply with the preceding sentence, it shall promptly
submit io the Receiver corrected computations together with a report signed by its independent
public accountants stating that, after giving effeci to such corrected computations, nothing has
come to their attention suggesting that any computations required to be made by the Assuming
Bank during such year by this Article II were not made by the Assuming Bank in accordance
herewith. In such event, the Assuming Bank and the Receiver shall make all such accounting
adjustments and payments as may be necessary to give effect to each correction reflected in such
cormrected computations, retroactive to the date on which the corresponding incorrect compuiation
was made.

(b) The Assuming Bank shall perform on a semi-annual basis an internal audit
of its compliance with the provisions of this Article II and shall provide the Receiver and the
Corporation with copies of the internal audit reports and access to internal audit workpapers
related to such internal audit.

()  The Receiver or the Corporation may perform an audit to determine the
Assuming Bank’s compliance with the provisions of this Commercial Shared-Loss Agreement,
including this Article I, at any time by providing not less than ten (10} Business Days prior
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written notice. The scope and duration of any such audit shall be within the reasgpnable discretion
of the Receiver or the Corporation, as the case may be, but shall in no event be administered in a
manner that unreasonably interferes with the operation of the Assuming Bank’s business. The
Receiver or the Corporation, as the case may be, shall bear the expense of any such audit. In the
event that any corrections are necessary as a result of such an audit, the Assuming Bank and the
Receiver shall make such accounting adjustments and payments as may be necessary to give
retroactive effect to such corrections.

2.4  Withholdings. Notwithstanding any other provision in this Article II, the
Receiver, upon the direction of the Director (or designee) of the Corporation’s Division of
Resolutions and Receiverships, may withhold payment for any amounis inciuded in a Quarterly
Certificaie delivered pursvant to Section 2.1, if, in its good faith and reasonable judgment, there
is a reasonable basis under the terms of this Commercial Shared-Loss Agreement for denying the
eligibility of an item for which reimbursement or payment is sought under such Section. In such
event, the Receiver shall provide a wrilten notice to the Assuming Bank detailing the grounds for
withholding such payment. At such time as the Assuming Bank demonstrates to the satisfaction
of the Receiver that the grounds for such withholding of payment, or portion of payment, no
longer exist or have been cured, then the Receiver shall pay the Assuming Bank the amount
withheld which the Receiver determines is eligible for payment, within fifteen (15) Business
Days. In the event the Receiver or the Assuming Bank elects to submit the issue of the eligibility
of the item for reimbursement or payment for determination under the dispute resolution
procedures of Section 2.1(f), then (i) if the dispute is settled by the mutual agreement of the
parties in accordance with Section 2.1(f)(iii), the Receiver shall pay the amount withheld (to the
extent so agreed) within fifteen (15) Business Days from the date upon which the dispute is
determined by the parties to be resolved by mutual agreement, and (ii) if the dispute is resolved
by the determination of a Review Board, the Receiver shall pay the amount withheld (to the
extent so determined) within fifteen (15) Business Days from the date upon which the Receiver
is notified of the determination by the Review Board of its obligation to make such payment.
Any payment by the Receiver pursuant to this Section 2.4 shall be made together with interest on
the amount thereof from the date the payment was agreed or determined otherwise to be due, at
the interest rate per annum determined by the Receiver to be equal to the coupon equivalent of
the three (3)-month U.S. Treasury Bill Rate in effect as of the first Business Day of each
Calendar Quarter during which such interest accrues as reported in the Federal Reserve Board’s
Statistical Release for Selected Interest Rates .15 opposite the caption “Auction Average - 3-
Month™ or, if not so reported for such day, for the next preceding Business Day for which such
rate was so reported.

2.5 DBooks and Records. The Assuming Bank shall at all times during the term of
this Commercial Shared-Loss Agreement keep books and records which fairly present all
dealings and transactions carried out in connection with its business and affairs. Except as
otherwise provided for in the Purchase and Assumption Agreement or this Commercial Shared-
Loss Agreement, all financial books and records shall be kept in accordance with generally
accepted accounting principles, consistently applied for the periods involved and in a manner
such that information necessary to determine compliance with any requirement of the Purchase
and Assumption Agreement or this Commercial Shared-Loss Agreement will be readily
obtainable, and in a manner such that the purposes of the Purchase and Assumption Agreement
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or this Commercial Shared-Loss Agreement may be effectively accomplished. Without the prior
written approval of the Corporation, the Assuming Bank shall not make any change in its
accounting principles adversely affecting the value of the Shared-Loss Assets except as required
by a change in generally accepted accounting principles. The Assuming Bank shall notify the
Corporation of any change in its accounting principles affecting the Shared-Loss Assets which it
believes are required by a change in generally accepted accounting principles.

2.6 Ipformation. The Assuming Bank shall promptly provide to the Corporation
such other information, including financial statements and computations, relating to the perfor-
mance of the provisions of the Purchase and Assumption Agreement or otherwise relating to its
business and affairs or this Commercial Shared-Loss Agreement, as the Corporation or the
Receiver may request from time io time.

2.7 Tax Ruling. The Assuming Bank shall not at any time, without the
Corporation’s prior writlen consent, seck a private letter ruling or other determination from the
Internal Revenue Service or otherwise seek to qualify for any special tax treatment or benefits
associated with any payments made by the Corporation pursuant to the Purchase and Assumption
Agreement or this Commercial Shared-Loss Agreement.

ARTICLE III - RULES REGARDING THE ADMINISTRATION OF SHARED-LOSS
ASSETS AND SHARED-LOSS MTM ASSETS

3.1  Agreement with Respect to Administration. The Assuming Bank shall (and
shall cause any of its Affiliates to which the Assuming Bank transfers any Shared-Loss Assets or

Shared-Loss MTM Assets) to, or a Third Party Servicer to, manage, administer, and collect the
Shared-Loss Assets and Shared-Loss MTM Assets while owned by the Assuming Bank or any
Affiliate thereof during the term of this Commercial Shared-Loss Agreement in accordance with
the rules set forth in this Article III (“Rules”). The Assuming Bank shall be responsible to the
Receiver and the Corporation in the performance of its duties hereunder and shall provide to the
Receiver and the Corporation such reports as the Receiver or the Corporation reasonably deems
advisable, including but not limited to the reports required by Section 3.3 hereof, and ghall
permit the Receiver and the Corporation at all times to monitor the Assuming Bank’s
performance of its duties hereunder.

3.2  Duties of the Assuming Bank with Respect to Shared-Loss Assets, (a) In
performance of its duties under these Rules, the Assuming Bank shall;

(i) manage, administer, collect and effect Charge-Offs and Recoveries
with respect to each Shared-Loss Asset in a manner consistent with (A) usual and prudent
business and banking practices; (B) the Assuming Bank’s (or, in the case a Third Party Servicer
is engaged, the Third Party Servicer’s) practices and procedures including, without limitation,
the then-effective written internal credit policy guidelines of the Assuming Bank, with respect to
the management, administration and collection of and taking of charge-offs and write-downs
with respect to loans, other rea! estate and repossessed collateral that do not constitute Shared
Loss Assels;
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(ii) exercise its best business judgment in managing, administering,
collecting and effecting Charge-Offs with respect to Shared-Loss Assets;

(iit) use its best efforts to maximize collections with respect to Shared-
Loss Assets and, if applicable for a particular Shared-Loss Asset, without regard to the effect of
maximizing collections on assets held by the Assuming Bank or any of its Affiliates that are not
Shared-Loss Assets;

(iv) adopt and implement accounting, reporting, record-keeping and
similar systems with respect to the Shared-Loss Assets, as provided in Section 3.4 hereof;

(v) retain sufficient staff (in Assuming Bank’s discretion) to perform its
duties hereunder;

(vi) provide written notification in accordance with Article IV of this
Comnercial Shared-Loss Agreement immediately after the execution of any contract pursuant to
which any third party (other than an Affiliate of the Assuming Bank) will manage, administer or
collect any of the Shared-Loss Assets, together with a copy of that contract.

(b) Any transaction with or between any Affiliate of the Assuming Bank with
respect to any Shared-Loss Asset including, without limitation, the exccution of any contract
pursuant to which any Affiliate of the Assuming Bank will manage, administer or collect any of
the Shared-Loss Assets which is not entered into on an arm’s length basis on commercially
reascnable terms, or any other action involving self-dealing, shall be subject to the prior written
approval of the Receiver or the Corporation.

(c) The following categories of expenses shall not be deemed to be Reimbursable
Expenses or Recovery Expenses:

(i) Federal, State, or local income taxes and expenses related thereto;

(ii) salaries or other compensation and related benefits of Assuming Bank
employees and the employees of its Affiliates including, without limitation, any benus,
commission or severance arrangements, training, payroll taxes, dues, or travel- or relocation-
related expenses,;

(iii) the cost of space occupied by the Assuming Bank, any Affiliate
thereof and their staff, the rental of and maintenance of fumiture and equipment, and expenses
for data processing including the purchase or enhancement of data processing systems;

(iv) except as otherwise provided herein, fees for accounting and other
independent professional consultants (other than consultants retained to assess the presence,
storage or release of any hazardous or toxic substance, or any pollutant or contaminant with
respect to the collateral securing a Shared-Loss Loan that has been fully or partially charged-off);
provided, that for purposes of this Section 3.2{c)(iv), fees of attomcys and appraisers engaged as
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necessary to assist in collections with respect to Shared-Loss Assets shall not be deemed to be
fees of other independent consultants;

(v) allocated portions of any other overhead or general and administrative
expense other than any fees relating to specific assets, such as appraisal fees or environmental
audit fees, for services of a type the Assuming Bank does not normally perform internally;

(vi) any expense not incurred in good faith and with the same degree of
care that the Assuming Bank normally would exercise in the collection of troubled assets in
which it alone had an interest; and

(vii) any expense incurred for a product, service or activity that is of an
extravagant natuye or design.

{d) Subject to Section 3.7, the Assuming Bank shall not contract with third
parties to provide services the cost of which would be a Reirnbursable Expense or Recovery
Expense if the Assuming Bank would have provided such services itself if the relevant Shared-
Loss Assels were not subject to the loss-sharing provisions of Section 2.1 of this Commercial
Shared-Loss Agreement.

33 Duties of the Assnming Bank with Respect to Shargd-Loss MTM Assets. (a)

In performance of its duties under these Rules, the Assuming Bank shall:

(i) manage, administer, collect and each Shared-Loss MTM Asset in a
manner consistent with (A) usual and prudent business and banking practices; (B) the Assuming
Bank’s practices and procedures including, without limitation, the then-effective written internal
credit policy guidelines of the Assuming Bank, with respect to the management, administration
and collection of similar assets that are not Shared-Loss MTM Assets;

(if) exercise its best business judgment in managing, administering,
collecting and effecting Charge-Offs with respect to Shared-Loss MTM Assets;

, (iii} use its best efforts to maximize collections with respect to Shared-
Loss MTM Assets and, if applicable for a particular Shared-Loss MTM Asset, without regard to
the effect of maximizing collections on assets held by the Assuming Bank or any of its Affiliates
that are not Shared-Loss MTM Assets, provided that, any sale of a Shared-Loss MTM Asset
shall only be made with the prior approval of the Receiver or the Corporation;

(iv) adopt and implement accounting, reporting, record-keeping and
similar gystems with respect to the Shared-Loss MTM Assets, as provided in Section 3.4 hereof;

(v) retain sufficient staff (in Assuming Bank’s discretion) to perform its
duties hereunder;

(vi) provide written notification in accordance with Article I'V of this
Commercial Shared-Loss Agreement immediately after the execution of any contract pursuant to
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which any third party (other than an Affiliate of the Assuming Bank) will manage, administer or
collect any of the Shared-Loss MTM Assets, together with a copy of that contract,

(b) Any transaction with or between any Affiliate of the Assuming Bank with
respect to any Shared-Loss MTM Asset including, without limitation, the execution of any
contract pursuant to which any Affiliate of the Assumning Bank will manage, administer or
collect any of the Shared-Loss Assets which is not entered into on an arm’s length basis.on
commercially reasonable terms, or any other action involving self-dealing, shall be subject to the
prior written approval of the Receiver or the Corporation.

(c) The Assuming Bank shall not contract with third parties to provide services
the cost of which would be a Reimbursable Expense or Recovery Expense if the Assuming Bank
would have provided such services itself if the refevant Shared-Loss Assets were not subject to
the loss-sharing provisions of Section 2.1 of this Commercial Shared-Loss Agresment.

3.4  Records and Reports. The Assuming Bank shall establish and maintain records
on a separate general ledger, and on such subsidiary ledgers as may be appropriate to account for
the Shared-Loss Assets and the Shared-Loss MTM Assets, in such form and detail as the
Receiver or the Corporation may require, to enable the Assuming Bank to prepare and deliver to
the Receiver or the Corporation such reports as the Receiver or the Corporation may from time to
time request regarding the Shared-Loss Assets, the Shared-Loss MTM Assets and the Quarterly
Certificates required by Section 2.1 of this Commercial Shared-Loss Agrecment.

3.5 Related Loans.

(@)  The Assuming Bank shall not manage, administer or collect any “Related
Loan” in any manner which would have the effect of increasing the amount of any collections
with respect to-the Related Loan to the detriment of the Shared-Loss Asset to which such loan is
related. A “Relaied Loan” means any loan or extension of credit held by the Assuming Bank at
any time on or prior to the end of the final Recovery Quarter that is: (i) made to the same Obligor
with respect to a Loan that is a Shared-Loss Asset or with respect to a Loan from which Other
Real Estate, Additional ORE or Subsidiary ORE derived, or (ii) atiributable to the same primary
Obligor with respect to any Loan described in clause (i) wnder the rules of the Assuming Bank’s
Chartering Authority concerning the legal lending limits of financial institutions organized under
its jurisdiction as in effect on the Commencement Date, as applied to the Assuming Bank.

(b)  The Assuming Bank shall prepare and deliver to the Receiver with the
Quarterly Certificates for the Calendar Quarters ending June 30 and December 31 for all Shared-
Loss Quarters and Recovery Quarters, a schedule of all Related Loans which are commercial
loans or commercial real estate loans with Legal Balances of $500,000 or more on the
Accounting Records of the Assuming Bank as of the end of each such semi-annual period, and
all other commercial loans or commercial real estate loans attributable to the same Obligor on
. such loans of $500,000 or more,

3.6  Legal Action; Utilization of Special Receivership Powers, The Assuming Bank
shall notify the Receiver in writing (such notice to be given in accordance with Article IV below

Module | — Whole Bank w/ Loss Share ~ P&A BankUniled, FSH
Version 1.0¢ Coral Gables, Flatidn
May 21, 200¥

116



and to include all relevant details) prior to utilizing in any legal action any special legal power or
right which the Assuming Bank derives as a result of having acquired 2 Shared-Loss Asset from
the Receiver, and the Assuming Bank shali not utilize any such power unless the Receiver shail
have consented in writing to the proposed usage. The Receiver shall have the right to direct such
proposed usage by the Assuming Bank and the Assuming Bank shall comply in ail respects with
such direction. Upon request of the Receiver, the Assuming Bank will advise the Receiver as to
the status of any such legal action. The Assuming Bank shall immediately notify the Receiver of
any judgment in litigation involving any of the aforesaid special powers or rights.

3.7  Third Party Servicer. The Assuming Bank may perform any of its obligations
and/or exercise any of its rights under this Commercial Shared-Loss Agreement through or by
one or more Third Party Servicers, who may take actions and make expenditures as if eny such
Third Party Servicer was the Assuming Bank hereunder (and, for the avoidance of doubt, such
expenses incurred by any such Third Party Servicer on behalf of the Assuming Bank shall be
Reimbursable Expenses or Recovery Expenses, as the case may be, to the same extent such
expenses would so qualify if incurred by the Assuming Bank); provided, however, that the use
thereof by the Assuming Bank shall not release the Assuming Bank of any obligation or liability
hereunder.

ARTICLE IV -- PORTFOLIO SALE

4.1 Assuming Bank Portfolie Sales of Remaining Shared-Loss Assets. The

Assuming Bank shall have the right with the concurrence of the Receiver, commencing as of the
first day of the third to last Shared-Loss Quarter, to liquidate for cash consideration, in one or
more transactions, all or a portion of Shared-Loss Assets held by the Assuming Bank (“Portfolio
Sales”). If the Assuming Bank exercises its option under this Section 4.1, it must give thirty (30)
days notice in writing to the Receiver setting forth the details and schedule for the Portfolio Sale
which shall be conducted by means of sealed bid sales to third parties, not including any of the
Assuming Bank's affiliates, contractors, or any affiliates of the Assuming Bank’s contractors.
The Receiver’s review of the Assuming Bank’s proposed Portfolio Sales will be considered in a
timely fashion and approval will not be unreasonably withheld, delayed or conditioned.
Notwithstanding anything herein to the contrary, in the event the Assuming Bank seeks the
consent of the Receiver to undertake a Portfolio Sale in the nine (%) months prior to the fifth
(5th) anniversary of the Commencement Date and the Receiver does not consent to such
Portfolio Sale, then the Applicable Anniversary of the Commencement Date shall antomatically,
without any further action, be extended for an additional two years with respect to the Shared-
Loss Assets that were the subject of the proposed Portfolio Sale (the “Portfolio Sale Loans”) and
all provisions hereof shall remain in place for such additional two-year period with respect to
such Portfolio Sale Loans. The Assuming Bank shall have the right, without consent of the
Receiver, to undertake a Portfolio Sale as to all or any portion of the Portfolio Sale Loans at any
time within nine (9) months prior to the Applicable Anniversary of the Commencement Date, as
so extended.
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4.2  Calculation of Sale Gain or Loss. For Shared-Loss Assets gain or loss on the
sales under Section 4.1 will be calculated as the sale price received by the Assuming Bank less
the book value of the remaining Shared-Loss Assets.

ARTICLE V -- LOSS-SHARING NOTICES GIVEN TO CORPORATION AND/OR
RECEIVER

As a supplement to the notice provisions contained in Section 13.7 of the Purchase and
Assumption Agreement any notice, request, demand, consent, approval, or other communication
(a “Notice™) given to the Corporation and/or the Receiver in the loss-shanng context shall be
given as follows;

51  With respect to a Notice under Section 2 and Sections 3.1-3.5 of this Commercial
Shared-Loss Agreement;

Federal Deposit Insurance Corporation
Division of Resolutions and Receiverships
550 17th Street, N.W.

Washington, D.C. 20429

Attention: Asgistant Director, Franchise and Asset Marketing

5.2  With respect to a Notice under Section 3.6 of this Commercial Shared-Loss
Agreement;

Federal Deposit Insurance Corporation Legal Division
1601 Bryan Street

Dallas, Texas 75201

Attention: Regional Counsel

with a copy to:

Federal Deposit Insurance Corporation Legal Division
550 17th Street, N.W,

Washington, D.C, 20429

Attention; Senior Counsel (Special Issues Group)

ARTICLE VI - MISCELLANEOUS

6.1 Expenses. Except as otherwise expressly provided herein, all costs and
expenses incurred by a party hereto in connection with this Commercial Shared-Loss Agreement
shall be borme by such party whether or not the transactions contzmplated herein shall be
consummated.

6.2 Successors and Assiens; Specific Performance. All terms and provisions of
this Commercial Shared-Loss Agreement shall be binding upon and shall inure to the benefit of
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the parties hereto only; provided, however, that, Receiver may assign or otherwise transfer this
Commercial Shared-Loss Agreement (in whole or in part) to the Federal Deposit Insurance
Corporation in its corporate capacity without the consent of Assuming Bank. Notwithstanding
anything to the contrary contained in this Commercial Shared-Loss Apreement, except as is
expressly permitted in this Section 6.2, Assuming Bank may not assign or otherwise transfer this
Commercial Shared-Loss Agreement (in whole or in part) without the prior written consent of
the Receiver, which consent may be granted or withheld by the Receiver in its sole discretion,
and any attempted assignment or transfer in vielation of this provision shall be void ab inirio.
For the avoidance of doubt, a merger or consolidation of the Assuming Bank with and inte
another financial institution, the sale of all or substantially all of the assets of the Assuming Bank
to another financial institution constitutes the transfer of this Commercial Shared-Loss
Apgreement which requires the consent of the Receive; and for a period of eighteen (18) months
after Bank Closing, a merger or consolidation shall also include the sale by any individual
shareholder, or shareholders acting in concert, of more than 9% of the outstanding shares of the
Assuming Bank or its holding company or any subsidiary helding Shared-Loss Assets, or the
sale of shares by the Assuming Bank or its holding company or any subsidiary holding Shared-
Loss Assets, in a public or private offering, that increases the number of shares outstanding by
more than 9%, constitutes the transfer of this Commercial Shared-Loss Agreement which
requires the consent of the Receiver. However, no Loss shall be recognized as a resuit of any
accounting adjustments that are made due to any such merger, consolidation or sale consented to
by the FDIC. The FDIC’s consent shall not be required if the aggregate outstanding principal
balance of Shared-Loss Assets is less than twenty percent (20%) of the initial aggregate balance
of Shared-Loss Assets. Notwithstanding anything contaimed herein, the Receiver hereby
consents 1o (1) the transfer of this Commercial Shared-Loss Agreement upon any merger or
consolidation of the Assuming Bank with and into another financiat institution at any time after
the eighteen-month anniversary of Bank Closing and (ii) any private offering of equity securities
by Assaming Bank’s holding company during the eighteen-month period following Bank
Closing to (x) existing investors in Assuming Bank’s holding company and (y) persons who are
not existing investors in the Assuming Bank’s holding company provided that following any
such private offering the investors in the Assuming Bank’s holding company as of the closing
continue to hold seventy-five percent (75%) of the equity in the Assuming Bank’s holding
corapany and no person who was not such an existing investor shall own or control more than
twenty-four and nine-tenths percent (24.9%) of the Assuming Bank’s holding company’s equity
securities.

6.3  Governing Law. This Commercial Shared-Loss Agreement shall be
construed in accordance with federal law, or, if there is no applicable federal law, the laws of the
State of New York, without regard to any rule of conflict of law that would result in the
application of the substantive law of any jurisdiction other than the State of New York.

6.4 WAIVER OF JURY TRIAL. EACH PARTY HERETO HEREBY
IRREVOCABLY AND UNCONDITIONALLY WAIVES ALL RIGHT TO TRIAL BY JURY
IN OR TO HAVE A JURY PARTICIPATE IN RESOLVING ANY DISPUTE, ACTION,
PROCEEDING OR COUNTERCLAIM, WHETHER SOUNDING IN CONTRACT, TORT OR
OTHERWISE, ARISING OUT OF OR RELATING TO OR IN CONNECTION WITH THIS
COMMERCIAL SHARED-LOSS AGREEMENT OR ANY OF THE TRANSACTIONS
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CONTEMPLATED HERERBY.

6.5  Captions. All captions and headings contained in this Commercial
Shared-Loss Agreement are for convenience of reference only and do not form a part of, and
shall not affect the meaning or interpretation of, this Commercial Shared-Loss Agreement.

6.6  Enptire Agreement; Amendments. This Commercial Shared-Loss
Agreement, along with the Single Family Shared-Loss Agreement and the Purchase and
Assumption Agreement, including the Exhibits and any other documents delivered pursuant
hereto, embody the entire agreement of the parties with respect to the subject matier hereof, and
supersede all prior representations, warranties, offers, acceptances, agreements and
understandings, written or oral, relating to the subject matter herein. This Commercial Shared-
Loss Agrecment may be amended or modified or any provision thereof waived only by a written
instrument signed by both parties or their respective duly authorized agents.

6.7  Severability. Whenever possible, each provision of this Commercial
Shared-Loss Agreement shall be interpreted in such manner as to be effective and valid under
applicable law, but if any provision of this Commercial Shared-Loss Agreement is held to be
prohibited by or invalid, illegal or unenforceable under applicable law, such provision, shall be
construed and enforced as if it had been more narrowly drawn so as not to be prohibited, invalid,
illegal or unenforceable, and the validity, legality and enforceability of the remainder of such
provision and the remaining provisions of this Commercial Shared-Loss Agreement shall not in
any way be affected or impaired thereby.

68  No Third Party Beneficiayv. This Commercial Shared-Loss Agrecment
and the Exhibils hereto are for the sole and exclusive benefit of the parties hereto and their
respective permitted successors and permitted assigns and there shall be no other third party
beneficiaries, and nothing in Commercial Shared-Loss Agreement or the Exhibits shall be
construed to grant to any other Person any right, remedy or claim under or in respect of this
Commercial Shared-Loss Agreement or any provision hereof. ’

6.9  Counterparis. This Commercial Shared-Loss Agreement may be
executed separately by Receiver and Assuming Bank in any number of counterparts, each of
which when executed and delivered shall be an original, but such counterparts shall together
constitute one and the same instrument.

6.10 Consent. Except as otherwise provided herein, when the consent of a
party is required herein, such consent shall not be unreasonably withheld or delayed.

611 Rights Cumulative. Except as otherwise expressly provided herein, the
rights of each of the parties under this Commercial Shared-Loss Agreement are cumulative, may
be exercised as often as any party considers appropriate and are in addition to each such party’s
rights under the Purchase and Sale Apreement and any of the relaied agreements or under Jaw,
Except as otherwise expressly provided herein, any failure to exercise or any delay in exercising
any of such rights, or any partial or defective exercise of such rights, shall not operate as a
waiver or variation of that or any other such right.
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Exhibit 9.2

{Note to FDIC Preparer: When preparing the actual Limited Power of Attorney, delete this
insiruction and the reference to Attachment G above.)

LIMITED POWER OF ATTORNEY i

KNOW ALL PERSONS BY THESE PRESENTS, that the FEDERAL DEPOSIT
INSURANCE CORPQRATION, a corporation organized and existing under an Act of Congress,
hereafier called the “FDIC”, hereby designates the individual(s) set out below (the “Attorney(s)-
in-Fact") for the sole purpose of exccuting the documents outlined below:

WHEREAS, the undersigned has full authority to execute this instrument on behalf of the
FDIC under applicable Resolutions of the FDIC’s Board of Directors and redelegations thereof.

NOW THEREFORE, the FDIC grants to the above-named Attumey(s)-m—Facl the
authority, subject 1o the limitations herein, as follows:

1. To execute, acknowledge, seal and deliver on behalf of the FDIC as Receiver of
BankUnited, FSB all instruments of transfer and conveyance, appropriately completed, with all
ordinary or necessary endotsements, acknowledgments, affidavits and supporting documents as
may be necessary or appropriate to evidence the sale and transfer of any asset of BankUnited,
FSB, including all loans held by BankUnited, FSB 10 [Assuming Bank] pursuant to that certain
Purchase and Assumption Agreement, dated as of , 2009, between FDIC as Receiver of
BankUnited, FSB, and [Assuming Bank] .

The form which the Attorney(s)-in-Fact shall use for endorsing promissory notes or preparing
allonges to promissory notes is as follows:

Pay to the order of

Without Recourse

FEDERAL DEPOSIT INSURANCE
CORFPORATION, ag Receiver for
BankUnited, FSB

By:
Name:
Title: Attorney-in-Fact

All other documents of assignment, conveyance or transfer shall contain this sentepce: “This
assignment is made without rccourse, representation or warranty, express or implied, by the
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FDIC in its corporate capacity or as Receiver.”

2. FDIC further grants to each Attorney-in-Fact full power and authority to do and
perform all acts necessary to carry into effect the powers granted by this Limited Power of
Attorney as fully as FDIC might or could do with the same validity as if all and every such act
had been herein particularly stated, expressed and especially provided for.

This Limited Power of Attorney shall be effective from and
shall continue in full force and effect through [two years after date of execution], unless
otherwise terminated by an official of the FDIC authorized to do so by the Board of Directors
(“Revocation™”). At such time this Limited Power of Attorney will be automatically revoked.
Any third party may rely upon this document as the named individual(s)’ authority to continue to
exercise the powers herein granted unless a Revocation has been recorded in the public records
of the jurisdiction where this Limited Power of Attorney has been recorded, or unless a third
party has received actual notice of a Revocation,

IN WITNESS WHEREOQF, the FDIC by its duly authorized officer empowered by
appropriate resolution of its Board of Directors, has caused these presents to be executed and
subscribed in its name this __ day of ,20 .

FEDERAL DEPOSIT INSURANCE CORPORATION

By:
Name:
Title:

(CORPORATE SEAL) ATTEST:
Neame:
Title:

Signed, sealed and delivered '
in the presence of

By:
Name:
Witness

By:
MName:
Witness
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