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Chief Counsel’s Office
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Office of the Comptroller of the Currency
400 7" Street SW, Suite 3E-218
Washington, DC 20219

RE: Community Reinvestment Act Notice of Proposed Rulemaking
Docket ID OCC 2022-0002
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RIN 7100-AG29

To Whom it May Concern:

Community Legal Services appreciates the opportunity to comment on the Notice of Proposed
Rulemaking (NPR) regarding updating the Community Reinvestment Act (CRA). This NPR rep-
resents the most significant changes to the CRA regulation and exams in 27 years.

Community Legal Services (CLS) was established by the Philadelphia Bar Association in 1966
to provide civil legal representation to low-income Philadelphians. Through these years, CLS
has provided legal services to more than one million low- residents. As the city’s largest pro-
vider of free legal services, CLS assists approximately 10,000 of Philadelphia’s poorest residents
with their legal problems each year. The Homeownership and Consumer Rights Unit at CLS
represents more than 600 low-income homeowners per year dealing with the potential loss of
their home. Today, we join with the National Community Reinvestment Coalition (NCRC) and
submit these comments on behalf of our Philadelphia clients.

CRA has successfully leveraged loans, investments and services. Between 2009 and 2020, banks
have made more than $2.58 trillion in home loans to low- and moderate-income (LMI) borrow-
ers or in LMI census tracts. Here in the Philadelphia MSA, CRA qualified mortgage lending to
LMI borrowers or in LMI census tracks during this time period has exceeded $52 billion. We
need to build on this progress and address remaining disparities in lending through CRA reform.

CRA will be more effective in bolstering bank reinvestment activity in underserved communi-
ties, the more rigorous CRA exams and ratings are. The agencies proposed important improve-
ments in the CRA regulation including increasing the rigor of the subtests on the CRA exams,
expanding geographical areas on CRA exams and collecting more data to scrutinize bank perfor-
mance. However, they did not sufficiently address racial inequities.
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1. CRA must explicitly consider bank activity by race and ethnicity

Approximately two-thirds of our clients identify as Black, brown, or Asian. Fair lending, espe-
cially fair mortgage lending, is extraordinarily important for our aspiring homeowner clients.
Philadelphians should not be evaluated for credit-worthiness on the basis of their race.

Although the CRA statute does not mention race, it required banks to serve all communities,
which provides room for the federal bank agencies to incorporate race in CRA exams. Persistent
racial disparities in lending should compel the agencies to incorporate race and ethnicity in CRA
exams. As a result, we continue to have a persistent racial homeownership gap. In Pennsylvania,
for example, 73.3% of white households owned their home, while only 43.4% of Black house-
holds and 41.2% of Hispanic households (according to the 2015-2019 ACS.) Even when one
controls for income, mortgage denial rates for aspiring Black and Hispanic borrowers exceed de-
nial rates for aspiring white borrowers. Across the industry in 2020 in Philadelphia, for example,
a white applicant with an income over $90,000 was denied a mortgage 3.8% of the time. Buta
Black applicant with an income over $90,000 was denied 11.9% of the time—over three times as
frequently.

Just last week, the Department of Justice, Consumer Financial Protection Bureau, and attorneys
general from Pennsylvania, New Jersey, and Delaware came to West Philadelphia to announce a
$22 million proposed settlement with Trident Mortgage Company concerning Trident’s modern
redlining practices in the Philadelphia MSA. See “CFPB, DOJ Order Trident Mortgage Com-
pany to Pay More Than $22 Million for Deliberate Discrimination Against Minority Families”
(July 27, 2022). Available at https://www.consumerfinance.gov/about-us/newsroom/cfpb-doj-
order-trident-mortgage-company-to-pay-more-than-22-million-for-deliberate-discrimination-
against-minority-families/

In this NPR, the agencies proposed to use the Home Mortgage Disclosure Act (HMDA) data to
produce exam tables describing lending by race, but not to use the results of these analyses to in-
fluence a bank’s rating. While organizations such as the National Community Reinvestment Co-
alition (NCRC) have argued that agencies can examine banks’ record of lending to race, the
agencies should at least bolster fair lending reviews accompanying CRA exams for banks that
perform poorly in the HMDA data analysis of lending by race. In addition, the agencies proposed
using Section 1071 data on small business lending by race and gender of the business owner, and
this data should be used as a screen for fair lending reviews. By including race and ethnicity,
CRA can identify and address persistent racial disparities that have direct impacts on quality of
life and health outcomes.

2. Public input mechanisms: agencies propose improvements that must be codified

Since CRA requires banks to meet the needs of communities, the agencies must elevate the im-
portance of public comments regarding the extent to which banks meet local needs. The agencies




proposed to continue the current practice of sending any comments on CRA performance to
banks and are also considering publishing comments received on agency websites.

Posting comments on agency websites will establish accountability on the part of examiners to
consider them. In addition, these comments can be referenced during future merger applications
to determine if the banks addressed significant concerns of the public. Also, the agencies should
establish a public registry that community organizations can use to sign up if they want to be
contacted about community needs and bank CRA performance. Furthermore, we request that the
agencies start to publish which organizations they consult with to understand local community
needs, commit to collecting input from a diverse range of organizations that includes organiza-
tions led by people of color and women, follow up on needs identified and detail how commu-
nity input was factored into the results of CRA performance evaluations.

We also agree with Acting Comptroller Hsu that the agencies must hold frequent public hearings
on large bank mergers. CRA exams, if they are made more rigorous by a final rule, will help
hold merging banks accountable. However, merging banks must also submit a community bene-
fits plan as part of their merger applications which could include community benefits agreements
negotiated with community organizations. As further described in recent comments we agree
with NCRC that an outstanding CRA rating must not be considered evidence that merging banks
have satisfied the public benefits legal requirement.

3. Reducing CRA ratings inflation: progress on the lending test of the large bank
exam, but not as much on the other subtests

Currently, about 98% of banks pass their CRA exams on an annual basis with just less than 10%
receiving an Outstanding rating and almost 90% of them receiving a rating of Satisfactory. CRA
has successfully leveraged more loans, investments and services for LMI communities but it
would be more etfective in doing so if the ratings system more accurately revealed distinctions in
performance. More banks would be identified as significantly lagging their peers, which would
motivate them to improve their ratings and increase their reinvestment activity.

In 2018, for example, TD Bank, a mortgage lender active in the Philadelphia area, received a
“High Satisfactory” CRA rating for its lending activity in the Philadelphia MSA for the evalua-
tion period between 2014-2017. See https://www.occ.gov/static/cra/craeval/apr19/24096.pdf.
Yet during this same period, Reveal, the national radio program from The Center for Investiga-
tive Reporting, found that “[w]hen you look at all the large banks in America, TD bank is the
most likely to deny a loan application from a Black person or a Latino.” See https://reveal-
news.org/podcast/the-red-line-racial-disparities-in-lending/. This dissonance strikes at the credi-
bility of the CRA rating system and causes consumers to doubt the rigor of the CRA examination
process.

The agencies bolstered the rigor on the large bank retail lending test by introducing performance
ranges for comparisons among a bank’s lending and demographic and market benchmarks. This




quantitative approach would decrease ratings inflation and result in more failing and low satis-
factory ratings on the lending test. As a result of this proposed reform, several banks would
likely respond by boosting their retail lending to underserved communities.

The agencies proposed improvements to the other subtests of the large bank exam but did not es-
tablish as many guidelines for the performance measures, which could contribute to inflation on
the subtests. The community development finance test, for example, will consist of a quantitative
measure of a bank’s ratio of community development finance divided by deposits. The bank’s
ratio will be compared to a local and national ratio. The agencies, however, did not provide
enough guidelines to examiners for comparing the bank’s ratio to either the local or national ra-
tio, making it possible for an examiner to inflate a rating by choosing the lowest comparator ra-
tio.

The possibilities of misplaced examiner discretion can also occur on the retail services test and
the community development services test. The retail services test contains quantitative measures
comparing a bank’s branch distribution to market and demographic benchmarks but does not
provide enough instructions to examiners about how to weigh these benchmarks.

We believe that is it possible for the agencies to further develop guidelines for how to use the
performance measures on the community development and services subtests of the large bank
exam in order to produce a uniformly rigorous CRA exam and guard against ratings inflation.

4. Enhancements to community development definitions will increase responsiveness
of banks to community needs

The agencies proposed refinements to the definitions of affordable housing, economic develop-
ment, climate resiliency and remediation, community facilities and infrastructure that we believe
will more effectively target revitalization activities to communities such as persistent poverty
counties and Native American communities.

The NPR clarified that financing health services qualifies under the definition of community sup-
port services. Essential community facilities now include hospitals and health centers without
current documentation requirements, applied inconsistently, that the financing attract and retain
residents to the community. This streamlining would boost financing of critical community infra-
structure.

However, the community development finance test will include an impact review which must be
further developed and include points and ratings like other subtests so that the test can be even
more effective in stimulating responsive community development activities. Finally, we ask the
agencies to reconsider their proposal to expand CRA consideration for financial literacy with no
income limits; scarce counseling resources need to be targeted to LMI and other underserved
populations.




S. Data improvements will help hold banks accountable but all new data should be
publicly available

The agencies correctly proposed to include new data collecting requirements for deposits, com-
munity development activities and automobile lending. Some of this data such as deposit and au-
tomobile lending would not be publicly available, which limits the extent to which the public can
hold banks accountable for reaching underserved communities. We ask the agencies to recon-
sider this decision and also to expand data collection to all large banks instead of just banks with
assets of more than $10 billion in the case of deposits and automobile lending. Finally, CRA ex-
ams should not only analyze access to deposits accounts for LMI communities but also afforda-
bility by comparing and refining, if necessary, fee information collected in call report data.

6. Accountability for discrimination will increase but the agencies need to bolster their
reviews concerning the quality of lending

The agencies proposed to include all activities and products including deposit accounts in addi-
tion to credit in anti-discrimination and consumer protection legal reviews. This is an important
advance but we urge the agencies to expand their reviews to include the quality of lending. Mas-
sachusetts CRA exams include analysis of delinquency and defaults rates in home lending. Fed-
eral CRA exams should do likewise in all major product lines. Moreover, reviews of lending
must include an affordability analysis and impose penalties when banks offer on their own or in
partnerships with non-banks abusive, high-cost loans that exceed state usury caps and that ex-
ceed borrowers’ abilities to repay. Finally, we are pleased that the agencies added the Military
Lending Act in the list of laws to be included in the fair lending review but we urge them to also
add the Americans with Disability Act.

7. Assessment areas are expanded to include online lending but performance in
smaller areas needs to be considered more carefully

For several years, advocates have urged the agencies to examine lending that occurs online. The
agencies proposed to create retail assessment areas where a large bank does not have branches
when a bank has issued 100 home loans or 250 small business loans This proposal would result
in the great majority of total lending being incorporated on exams and would therefore hold non-
traditional banks more accountable for serving LMI communities.

We ask the agencies to expand upon their proposal to include partnerships with banks and non-
banks for retail lending. When a bank partners with more than one non-bank, the lending of all
the non-banks needs to be totaled together for calculating if the threshold is exceeded for pur-
poses of creating assessment areas.




In order to ensure that banks serve smaller metropolitan areas and rural counties, the agencies
proposed requiring that banks with 10 or more assessment areas must receive at least a Low Sat-
isfactory rating in 60% of the assessment areas in order to pass overall. This still may not be an
adequate solution since the smaller areas could represent a minority of areas, allowing a bank to
pass the 60% threshold by focusing on the larger areas. One possible fix is to require banks to
achieve at least a Low Satisfactory rating of 60% in each of its large metropolitan, small metro-
politan and rural assessment areas.

8. Reclassifying banks as small and intermediate small banks (ISB) would reduce com-
munity reinvestment activity

By adjusting asset thresholds for qualifying for various CRA exams, the agencies proposed to
reclassify 779 ISB banks as small banks, which would involve no longer holding these banks ac-
countable for community development finance. In addition, the agencies proposed to reclassify
217 large banks as ISB banks, eliminating their service test and accountability for placing
branches in LMI communities. These changes lack justification since these banks have been suc-
cessfully performing these activities for several years. We urge the agencies to eliminate this as-
pect of the NPR since it would reduce reinvestment activity.

9. Conclusion

The NPR is a good start and promises to make parts of CRA exams more rigorous but we urge
the agencies to extend the rigor of the large bank lending test to the other tests. We also ask the
agencies to incorporate race in CRA exams, to expand the public reporting of their data collec-
tion proposals, to bolster their assessment area proposal to make sure that smaller communities
are not left out and to refrain from reducing reinvestment requirements for any segment of banks.
If CRA is improved while maintaining public input and accountability, we believe the proposed
rule could help reduce inequalities, disinvestment and other disadvantages in America’s over-
looked communities.

On behalf of the thousands of low-income clients in Philadelphia that we represent each year,
thank you for the opportunity to provide comments on this NPR.

Sincerely yours,
/s/ Michael R. Froehlich

Michael R. Froehlich, Esq., Managing Attorney
Homeownership & Consumer Rights Unit

Rachel Labush, Esq., Divisional Supervising Attorney
Homeownership & Consumer Rights Unit



