


‘|- country today. Flagstar is also a leading servicer and sub-servicer of mortgage loans—handling
' -recordkeeping for $300 billion in home loans.

Flagstar supports the longstanding goals of the CRA and is committed to serving the communities
.in which we operate and five. The Bank carefully crafts lending products to meet the specific needs of
. our customers and offers flexible mortgage loans and down payment assistance programs that support our
communities. The Bank’s community commitment also extends to our employees, who serve our
communities by volunteering more than 6,500 hours per year, including by serving on boards and
i committees of organizations that support homebuyel fairs, financial literacy seminars, neighborhood
fevﬁahzauon and more.
i JE |

Because Flagstar supports the goals of the CRA, the Bank submits this comment letter to highlight
ur ‘concerns about the Agencies’ proposed reforms to the CRA framework. This Proposal would
ndermine the objectives of the CRA and run contrary to the Agencies’ stated efforts to ensure that the
aw continues to be an effective force for strengthening banks and the communities they serve, which
ncludes (i) low- and moderate-income (“LMI™) individuals, families, and neighborhoods; (ii) small
usinesses and farms; and (iii) communities in need of financial services and economic development.
lagstar is particularly concerned about the proposed retail lending assessment area requirements, which
would impose significant regulatory, operational, and staffing burdens on banks (especially when coupled
with the proposed data collection requirements); force banks to spread limited CRA resources thin and
‘undermine the effectiveness of their CRA programs; and place banks at a competitive disadvantage to
fnonbanks and other lenders not subject to the CRA. In our view, these challenges will discourage banks

i' from engaging in retail lending and other CRA activities that could otherwise benefit local communities,
g contlary to the spirit of the law. Moreover, as applied to Flagstar, the proposed retail lending assessment

;;area requirements would be so overly burdensome and unworkable that they would likely cause us to
“‘question and rethink our business model.

As discussed in greater detail below, Flagstar believes that the proposed retail lending assessment
rea requirements suffer from four fatal flaws:

g 1. There is insufficient data to justify abandoning longstanding interpretations of the CRA to require
i the delineation of lending-based assessment areas;

2. Requiring the delineation of a lending-based assessment area would go beyond the text and
purpose of the CRA,;

3. The burdens associated with retail lending assessment areas will disincentivize critical CRA

activities by banks and directly contravene the Agencies’ stated goals of strengthening the CRA
and encouraging activities in local communities; and
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- 4. The new requirements will further competitively disadvantage banks and diminish the quality and
quantity of their CRA activities, contrary to the goals of CRA reform.

Each of these flaws is addressed in detail below. In addition, this comment letter highlights

challenges presented by the new definition of community development activities, which Flagstar believes

- ‘:could in fact, decrease the community development activities in arcas of most need.

‘.I. The thresholds relevant to delineating the propoesed retail lending assessment areas lack

adequate data and analytical support, reflect a desire by the Agencies to achieve a
predetermined outcome, and fail to meet the heightened standards applicable to departures
from prior agency policy.

As currently drafted, the Proposal would require a large bank, such as Flagstar, to delineate a retail
lending assessment area in any metropolitan statistical area (“MSA”) or the combined non-MSA areas of

- a state, respectively, in which the bank originated in that geographic area, as of December 31 of each of
- the two preceding calendar years: (i) at least 100 home mortgage loans outside of its facility-based

‘assessment areas; or (ii) at least 250 small business loans outside of its facility-based assessment areas.!

.- The Proposal explains that “[tJo determine these thresholds [of 100 home mortgage loans and 250 small
. ‘business loans], the [A]gencies considered what levels would appropriately align with the amount of

lending typically evaluated in a facility-based assessment area,” For the home mortgage loan threshold,

g the Agencies relied on “the median number of home mortgage loans within a facility-based assessment
area by a large bank.”® For small business lending, “the Agencies considered it appropriate to propose a

"¢ 'higher threshold of 250 small business loans . . . because this level would result in a large share (62 percent)
- of bank loans that are currently outside of facility-based assessment areas being evaluated within a retail

- lending assessment area.” The specific thresholds for home mor(gage loans and small business loans were
- set using data from a single year, 2019.

Flagstar respectfully submits that the entire framework for establishing retail lending assessment

areas, including the process and thresholds involved, reflects a lack of adequate data and analytical

. support, which, in turn, suggests that the Proposal was designed to achieve a predetermined outcome. The

Proposal is also inconsistent with reasoned agency decision-making generally required under

‘Administrative Procedures Act (the “APA”), particularly where the Agencies are departing from
-longstanding policy that has created a significant reliance interest. An agency engaged in rulemaking

must demonstrate that it engaged in reasoned decision-making by providing an adequate explanation for

‘its decision.* An agency’s justification for rulemaking cannot be conclusory; rather, the agency must be

! Community Reinvestment Act, 87 Fed. Reg. 33884, 33919 (proposed May 5, 2022) (to be codified at 12 C.F.R. part 345)

{hereinafter Proposall.

2o
3
4 Motor Vehicle Mfis, Ass’n v. State Farm Auto Mutual Ins. Co., 463 11,5, 29 (1983),
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