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Commodity Futures Trading Commission

gencies had previously extended to
qualifying foreign excluded funds (“FEFs”).*JConsistent with the agencies’ views,* we believe that this proposed
change would limit the extraterritorial application of the Volcker Rule in accordance with principles of international
comity and minimize disruption of foreign banking entities’ ability to conduct asset management operations outside
the United States.

D. We support the agencies’ proposed revisions to the exclusion for small business investment
companies to account for their entire life cycle, including SBICs’ windflown phase."||}

The Proposed Rule would revise the exclusion for SBICs to specify that it “applies to an issuer that was an
SBIC that has voluntarily surrendered its license to operate as a small business investment company in accordance
with [the Small Business Administration’s regulations] and does not make new investments (other than investments
in cash equivalents) after such voluntary surrender.”*|fhis clarification would allow banking entities to more freely

52 This section is responsive to Question 20 in the NPR.

5 NPR at 12130.

5 This section is responsive to Question 1-3 in the NPR.

% Proposed Rule §§ _.6(f), _.13(d); see, e.g., Statement regarding Treatment of Certain Foreign Funds under the Rules Implementing

Section 13 of the Bank Holding Company Act (July 21, 2017), available at
https:/lwww.federalreserve.gov/newsevents/pressreleases/files/bcreg20170721al.pdf; see Statement regarding Treatment of
Certain Foreign Funds under the Rules Implementing Section 13 of the Bank Holding Company Act (July 17, 2019), available at
https:/lwww.federalreserve.gov/newsevents/pressreleases/files/bcreg20190717al.pdf.

5% NPR at 12125 (“Exempting the activities of these foreign funds would also allow their foreign banking entity sponsors to continue to
conduct their asset management business outside the United States as long as the foreign banking entit
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invest in issuers that are SBICs without the concern that the issuer may become a covered fund during its wind-down
phase for reasons outside the banking entity’s control.

V. Additional Issues

We also support the following recommendations in respect of the Current Rule or the Proposed Rule, as
applicable:

A The agencies should revise the “banking entity” definition to exclude public welfare and
community development funds (including those engaged in CRA-qualified investments) and
employees’ securities companies.

As discussed in BPI's 2018 Comment Letter, we believe that certain categories of entities, such as public
welfare and community development investment and similar funds (including those engaged in CRA-qualified
investments)® and employees’ securities companies (“ESCs”), would be unduly restricted, without any meaningful
policy benefit, if treated as “banking entities” and should, therefore, be expressly excluded from the definition of
“pbanking entity” in any amendment to the Volcker Rule regulations. For example, limited partnership investments in
public welfare and community development investment funds, such as affordable housing partnerships, are held
under a separate authority and are therefore not provided an exclusion from the definition of “banking entity.” Similar
to investments held under the merchant banking authority, these funds are often managed by third-party sponsors
over which banks have no practical control, making the application of the Volcker Rule’s compliance requirements to
these funds challenging, if not impossible. Moreover, treating public welfare and community development investment
and similar funds as banking entities could unnecessarily limit the types of activities in which they can engage, which,
in turn, may have a negative impact on the causes and communities they serve.

For similar reasons, ESCs should also be expressly excluded from the “banking entity” definition. The
agencies noted in the 2018 NPR that ESCs are “controlled by their sponsors and, if those sponsors are banking
entities, may themselves be treated as banking entities . . . [which] may conflict with [ESCs] stated investment
objectives.” To the extent that an ESC invests in a covered fund, its investment would be for the purpose of
providing the sponsoring banking entity’s employees with incentive compensation, and would not give the sponsoring
banking entity exposure to the fund. Treating ESCs as banking entities would unnecessarily restrict the types of
investments these entities can make without furthering any meaningful policy objective.

We, therefore, again urge the agencies to revise the Current Rule to exclude funds, such as public welfare
and community development investment and similar funds and ESCs, as described above. As an alternative to
providing express exclusions for these categories of funds from the “banking entity” definition, the agencies could
also exempt them from both the proprietary trading and covered fund restrictions. However the agencies choose to
implement these changes, the amendments should permit banking entities to use corporate structures to make
investments and establish relationships that are important from a strategic or risk management perspective, as well
as facilitate client or employee investments, without imposing the costs and burdens of Volcker Rule compliance on
these structures. Moreover, these proposed revisions are consistent with the language and purpose of the statute,
and the agencies have the authority to implement these modifications to the Current Rule.®

5 See Current Rule § _.10(c)(11) (small business investment companies and public welfare investment funds exclusion).
80 2018 NPR at 33446.
61 See 12 U.S.C. § 1851(d)(1)().
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B. The agencies should adopt an exclusion for a banking entity’s bona fide erroneous acquisition
or retention of an ownership interest in a covered fund, consistent with the Current Rule’s
exclusion for error trades in the proprietary trading context.

Similar to the error trades exclusion from the proprietary trading prohibition,® the agencies should adopt an
exclusion for erroneous acquisitions or retention of ownership interests in covered funds and related correcting
transactions from the prohibition on banking entities holding as principal an ownership interest in a covered fund. As
with error trades, banking entities should have the flexibility in the covered funds context to fix bona fide errors in the
course of conducting a permitted or excluded activity by entering into subsequent transactions as principal to deliver
on a customer’s intended structure or original request.

C. The agencies should expressly codify the previous staff guidance regarding the seeding
period for RICs and FPFs in an amendment to the Current Rule.®

Through the issuance of two FAQs, the agencies addressed certain questions regarding whether RICs or
FPFs could potentially be treated as banking entities due to a sponsoring banking entity having “control” over these
funds through its seeding period investment, which would result in these RICs and FPFs being subject to the Current
Rule’s restrictions on proprietary trading and covered fund investments in a way that could interfere with their
businesses. The 2018 NPR confirmed the guidance in FAQs #14 and #16 that RICs and FPFs should not be treated
as a “banking entity” subject to the Volcker Rule’s proprietary trading restrictions during the seeding period and that a
three-year seeding period is an example of, and not a maximum length, of a permissible seeding period.** We would
strongly request that the agencies codify this guidance in the amendments to the Current Rule and also expressly
confirm that this includes seeding by third parties, such as authorized participants of exchange traded funds.

D. The agencies should extend the investment limit and capital deduction relief provided for
ownership interests in third-party covered funds held as permissible underwriting or market-
making positions to such positions held in sponsored or advised covered funds.

Pursuant to the 2019 Amendments, the Current Rule no longer requires banking entities include in the 3%
aggregate funds limit or Tier 1 capital deduction calculations the value of ownership interests in third-party covered
funds held in a permissible underwriting or market-making capacity.*® These requirements should also be eliminated

62 See Current Rule § __.3(d)(10).
8 This section is responsive to Question 13 in the NPR.
B4 See 2018 NPR at 33443. In FAQ #14, the staffs addressed the “banking entity” status of FPFs sponsored by a banking entity,

stating that they would not advise that the activities and investments of an excluded FPF be attributed to the sponsoring banking
entity for purposes of the Volcker Rule so long as “the banking entity does not own, control or hold with the power to vote 25 percent
or more of any class of voting shares of the fund (after the seeding period), and provides investment advisory, commodity trading,
advisory, administrative and other services to the fund in compliance with applicable limitations in the relevant foreign jurisdiction.”
Federal Reserve, Volcker Rule Frequently Asked Questions (last updated Mar. 4, 2016), available at
https://www.federalreserve.gov/bankinforeg/volcker-rule/fag.htm#14.

FAQ #16 addressed the treatment of FPFs and RICs during seeding periods, stating that the staffs would neither advise the
agencies to treat a FPF or RIC as a banking entity solely on the basis of the level of ownership of the FPF or RIC by a banking entity
during a seeding period of “for example, three years,” nor “expect an application to the Board to determine the length of the seeding
period.” Federal Reserve, Volcker Rule Frequently Asked Questions (last updated Mar. 4, 2016), available at
https://www.federalreserve.gov/bankinforeg/volcker-rule/fag.htm#16.

85 See Current Rule § __.11(c).
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with respect to underwriting and market-making positions held by banking entities in sponsored or advised covered
funds. Doing so would not expose banking entities to greater risk because ownership interests acquired in such
funds pursuant to the exemptions for underwriting and market-making related activities would remain subject to the
restrictions contained in those exemptions. Further, the banking entity would not be unduly exposed to the risks of
the covered fund as it would still need to comply with the covered transactions restrictions set forth in Super 23A and
the market terms requirements of Section 23B. Not only would extending the funds limit and capital charge relief to
sponsored and advised funds reduce compliance burdens and allow banking entities to provide greater market
liquidity in its sponsored and advised covered funds, but it would also more closely align the Current Rule with
Section 13 of the BHC Act. As the agencies observed in the 2019 Amendments, the statute “does not require any
per-fund or aggregate limits, or capital deduction, with respect to covered fund ownership interests acquired pursuant
to the underwriting and market making exemption in [S]ection 13(d)(1)(b).”® For these reasons, the agencies should
revise the Current Rule to provide that banking entities need not include permissible underwriting or market-making
positions in sponsored or advised funds in their investment limits and capital deduction calculations.

* % ok k Kk

86 84 Fed. Reg. at 62017.
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BPI appreciates the opportunity to comment on the proposal. If you have any questions, please contact the
undersigned by phone at 646-736-3960 or by email at gregg.rozansky@bpi.com.

Respectfully submitted,

Gregg Rozansky
Senior Vice President, Senior Associate General Counsel
Bank Policy Institute

cc: Joseph M. Otting, Comptroller of the Currency
(Office of the Comptroller of the Currency)

Honorable Jerome H. Powell, Chairman
(Board of Governors of the Federal Reserve System)

Honorable Jelena McWilliams, Chairman
(Federal Deposit Insurance Corporation)

Honorable Jay Clayton, Chairman
(Securities and Exchange Commission)

Honorable J. Christopher Giancarlo, Chairman
(Commodity Futures Trading Commission)
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