
 
 

 

 

                                                          

        
          
November 18, 2010 
 
Robert E. Feldman 
Executive Secretary 
Federal Deposit Insurance Corporation 
550 17th St., N.W. 
Washington, D.C. 20429  
 

Re:   Notice of Proposed Rulemaking Implementing Certain Orderly Liquidation Provisions 
of Dodd-Frank Wall Street Reform and Consumer Protection Act 

 
Dear Mr. Feldman: 
 
We write on behalf of the National Association of Insurance Commissioners (NAIC) to submit this 
comment in response to the Federal Deposit Insurance Corporation’s (FDIC) Notice of Proposed 
Rulemaking Implementing Certain Orderly Liquidation Authority Provisions of the Dodd-Frank Wall 
Street Reform and Consumer Protection Act (the Act) 1 published in the Federal Register on October 19, 
2010.  Founded in 1871, the NAIC is the voluntary association of the chief insurance regulatory officials 
of the 50 states, the District of Columbia and the five U.S. territories. The NAIC serves the needs of 
state insurance regulators as they protect consumers and maintain the financial stability of the 
marketplace. 
 
Section 209 of the Act provides the FDIC authority to implement through rulemaking the provisions 
relating to the Orderly Liquidation of certain systemically important financial companies.  However, the 
FDIC’s authority is not without limits.2  As with all rulemaking proceedings, any new rules must be 
consistent with the language of the statute and Congressional intent.   
 
For decades, the state insurance regulatory regime has had an “orderly resolution” process for 
financially distressed or insolvent state licensed insurance companies.  State insurance receivership laws 
are primarily designed to protect the policyholders of such insurers, and ensure policyholders can 
continue to have any claims paid.  In furtherance of this goal, state receivership laws generally provide 
that policyholders receive higher payment priority than other unsecured creditors and state insurance 
regulators are given broad authorities to rehabilitate or liquidate insolvent insurance companies in a 
manner that protects policyholders and preserves the value of the insurance company for their benefit.   
 
Title II of the Act recognizes this time-tested insurance company resolution regime already in place 
under state law.  It explicitly requires that an insurance company be resolved pursuant to state law as 
opposed to the procedures set forth in Title II and requires that the FDIC harmonize any new rules 
involving insurance companies with the state insurance receivership regime already in place.3  The 

 
1 Pub. L. No. 111-203. 
2 Id. at § 209. 
3 Id. at §§ 203, 209. 



NAIC has reviewed the proposed rules promulgated by the FDIC and has significant concerns that 
proposed rule 380.6 is inconsistent with the language of the Act and Congressional intent in this regard. 
 
§380.6: Limitation on Liens on Assets of Covered Financial Companies That Are Insurance 
Companies or Covered Subsidiaries of Insurance Companies.    
 
Under the proposed rule, whenever the FDIC “makes funds available” to a covered financial company 
that is an insurer, an affiliate of an insurer, or a subsidiary of insurer, the FDIC can take a lien on “some 
or all” of the assets of such entities to secure repayment when the FDIC in its “sole discretion” 
determines that 1) taking such lien is necessary for the orderly liquidation of the entity and 2) taking 
such lien will not unduly impede or delay the liquidation or rehabilitation of the insurance company or 
recovery by its policyholders. 4   While we acknowledge, based on the section by section analysis 
accompanying the proposed rule, that the stated intent of this rule is to “limit” the ability of the FDIC to 
take liens on the assets of insurance companies or covered affiliates of such companies in order to 
protect policyholders5, this proposed rule does precisely the opposite —it effectively provides the FDIC 
the unilateral right to impose a lien on the assets of an insurer whenever the FDIC deems it appropriate.  
This is in clear violation of the explicit language of the Act and Congressional intent.  
 
Application to Insurance Companies 
 
First, the proposed rule as applied to insurance companies would violate the explicit language of the Act.  
This rule implements authorities provided to the FDIC under Section 204 of the Act. However, that 
section only applies in circumstances where Title II orderly liquidation procedures are utilized and the 
FDIC is appointed receiver by a Federal District Court pursuant to Section 202 of the Act.  However, 
insurance companies are not subject to Title II orderly liquidation procedures. In cases involving 
insurance companies, Section 203(e) applies. That section requires that “. . . the liquidation or 
rehabilitation of [an] insurance company . . . shall be conducted as provided under applicable State law.” 
Indeed, even in the unlikely event that the state insurance regulators do not file a receivership petition in 
state court within 60 days and the FDIC has to utilize its backstop authority provided in Section 
203(e)(3), that authority only allows the FDIC to stand in the place of the insurance regulator, file the 
appropriate action in state court and conduct the receivership pursuant to state law.  Under no 
circumstances would Section 202 apply to the resolution of an insurance company. Therefore, the 
application of this rule to insurance companies violates the explicit language of the Act and, for this 
reason, the NAIC requests that the rule be changed so it does not apply to insurance companies. 
 
Even if it could somehow be interpreted that Section 204 applies to resolutions conducted under Section 
203(e), the proposed rule would, in circumstances where funds were “made available” to an insurer 
during the resolution process, allow the FDIC to impose a lien “in its sole discretion.”  As explained 
above, Title II requires that insurance companies be resolved pursuant to state law and that any rules 
implementing Title II be harmonized with the state laws and regulations governing state insurance 
receiverships.  At bare minimum, state law provides that the imposition of such a lien could be voidable 
by the Court under some circumstances upon petition by the receiver, creditors, or other interested 
parties.6 Under certain state's laws, post-petition liens, transfers of property, and other post-petition 
obligations can only be incurred by an insurer when authorized by 1) the receiver appointed by the state 

                                                           
4 Notice of Proposed Rulemaking Implementing Certain Orderly Liquidation Authority Provisions of the Dodd-Frank Wall 
Street Reform and Consumer Protection Act, 75 Fed. Reg. at 64182 (October 19, 2010).   
5 Id. at 64179. 
6 See, e.g., Iowa Code § 507C.28 (1992); New York Ins. Law § 7425(c)(1989). 

 2



insurance regulators and/or 2) the state court. 7   In either event, the FDIC would not have "sole 
discretion" to impose such a lien.  In light of the proposed language’s clear conflict with the Act and 
state law, the rule should be amended to state that such liens can only be imposed on an insurance 
company in consultation with the receiver, and with the approval of the receiver or Court in accordance 
with the law of the state where the insurance company is domiciled. 
 
Application to Non-Insurance Subsidiaries and Affiliates of Insurers 
 
Second, even as applied to non-insurance subsidiaries and affiliates, the language is potentially 
inconsistent with the letter of the law requiring harmonization with the state regulatory regime and with 
Congressional intent.  As presently drafted, if funds are made available to a non-insurance subsidiary or 
affiliate, the FDIC can impose a lien on some or all assets of the company, potentially including assets 
of an affiliated insurer or, in the case of a parent, any majority ownership interest.  We understand the 
intent of this provision is to allow the FDIC to protect its interest when it injects funds into a non-
insurance subsidiary or affiliate it is resolving, but are concerned that such actions may interfere with the 
regulation or resolution of an insurance company under state law.  Typically, state law requires that any 
material lien or change of control exercised on an insurance company be approved by the insurance 
regulator.  If the intent of this language is to enable, among other scenarios, the FDIC to reach into the 
affiliated insurance company and exercise a lien on its assets or, alternatively, to exercise a lien on any 
majority ownership interest in that insurance company without the approval of the state insurance 
regulators, such an application would be in conflict with state law, and, therefore, inconsistent with 
Congressional intent in passing this Act.  
 
In passing the Act, Congress intended to preserve the state regulation of insurance and its receivership 
regime.  Section 203 of Title II explicitly preserves the role of the states in resolving insurance 
companies.  Title X specifically excludes the business of insurance from regulation by the newly formed 
Bureau of Consumer Financial Protection.  Title V significantly limits the newly formed Federal 
Insurance Office’s ability to preempt state insurance laws.  Importantly, Title II specifically preserves 
the state law regime for insurance company receiverships and requires the FDIC to harmonize its actions 
with that regime.  To this end, the NAIC respectfully requests that the rule be clarified that the 
imposition of such liens be limited only to the assets of non-insurance subsidiaries or affiliates and, 
where the exercise of such a lien could result in a change of control, require the approval of the 
appropriate state insurance regulator in accordance with state law.  
 
“Making Funds Available” 
 
Third, as presently drafted, the language “making funds available” in the rule could lead to unintended 
results. We understand the need and desire of the FDIC to ensure that when government funds are 
actually provided to a covered financial institution, it must, to the best of its ability, ensure the 
repayment of such funds.  As drafted, however, the proposed rule is triggered when the FDIC “makes 
funds available” to the insurer or affiliate, not when funds are actually provided by the FDIC and used 
by the company.  On its face, the language allows the FDIC to take a lien when it provides a backstop 
guaranty even though the guaranty is never triggered and the FDIC may never provide a single dollar to 
the insurer or the affiliate under its terms.  This language also allows the FDIC to impose a lien on an 
insurer upon the mere announcement of a program to provide funds to troubled companies by 
application along the lines of some of the TARP funding programs administered by the Treasury 
Department during the financial crisis.  The imposition of a lien in such circumstances would be 

                                                           
7 See, e.g., Texas Ins. Code Ann. § 443.203 (Vernon 2009). 
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unnecessary and be disruptive to what will likely be an already complex resolution process.  For this 
reason, we respectfully request that the language be changed to ensure that the rule is triggered only in 
circumstances where funds are actually provided to and used by the insurer.   
 
Liens on Affiliates 
 
Last, Section 380.6 of the proposed rule refers to FDIC authority to impose liens on affiliates in addition 
to covered financial companies and covered subsidiaries.  Section 204(d) of the Dodd-Frank Act does 
not reference any authorities provided to the FDIC to impose liens on affiliates.  We, therefore, 
respectively request that the references to affiliates in Section 380.6 be removed.  
 
In conclusion, we appreciate the opportunity to comment to these proposed rules.  Should you wish to 
discuss this response or any other matter relating to the NAIC’s views on the rulemaking process, please 
do not hesitate to contact Ethan Sonnichsen, Director of Government Relations, at (202) 471-3980, 
Moira Campion McConaghy, Government Relations Manager, at (202) 649-4997, or Mark Sagat, 
Government Relations Analyst and Counsel, at (202) 471-3987.     

 
 

 
Sincerely, 
 
 

          
Jane L. Cline, Commissioner     Therese M. Vaughan, Ph.D. 
West Virginia Insurance Department    NAIC Chief Executive Officer 
NAIC President 

 

 4



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles false
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


