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VIA ELECTRONIC DELIVERY 

Mr. Robert E. Feldmm 
Executive Secretary 
Attention: CommentsFLegal ESS 
Federal Deposit Insurance Corpwation 
550 171hStreet, NW 
Washington, DC 20429 
RIN Number 3064-AD 15 

Re: 12 CFR Part 354. Industrial B d Subsidiaries ofFinancial Companies 

Dear Mr. Feldman: 

The Utah Dqartmmt of Financial Institutions ("UDFT")appreciatesthe opportunity to 
express several observationsandcomment on the Notice of Proposed Rulemaking regarding 
Industrial Bank Subsidiariesof Financial Companies. 

UDFl believes that the proposal is not necessary due to the fact that the Federal Deposit 
InsuranceCorporationI"FDIC")already has the authority to regulate industrialbank ("IF') 
holding companies, However, UDF1 understands that the proposal is an attempt to fordbe 
practices utilized by the FDIC with regards to the supervision of an industrial loan company or IB 
hoIding company. Unfodunately, the proposed rule ignores the fact that some ofthe affected IB 
holding companieshave elected to be supervised on a consolidatedbasis by the Securitiesand 
Exchange Commission ("SEC"). In order to create an efficient and reasonablesupervisory 
framework, the FDIC should recognize the SBCtsrole a5 a functionalholding company regulator. 
UDFI believes both FDIC and UDFI shouId defer to the SEC when appropriate and collaborate 
when necessary. That said, UDFl believes the SEC should produce and share with other holding 
campmy re@ ators written reports,thatdetail the findings and conclusions that arise from thdr 
supervision efforts at consolidated supemised entities ("CSPs)that dm own industrial banks. 
Tominimize reguIatory burden, UDFI believes increased cotlaborationshould be fostered 
between dl holding company supervisors, as mommended in the March 2007 GAO report on 
consoIidated supervision. 

UaFI is cancemedthat the proposed rule will prohibit a IBholding company from 
engaging directly w indirectly inany nan financial activity. As a result, the rule as proposed 
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fmctimally repeals the current exemption for 1Bholding companies in the Bank Holding 
Company Act. In fact, the proposed rule is more rhct ive  than KR.698, The Industria1Bank 
Hoiding Company Act of 2007. As currently written, in H,R. 698 an lB holdingcompany would 
be characterized as financial as long as it meets the "85 -15 test." 

Inaddition, UDFI is also concerned with the commitments required for an indhdbank 
to become a subsidiaryofa financial company that isnot subject to consalidatedbank 
supervisionby the Federal Reserve Board or the Office of Thrift S u p d i o n  ( F e d d  
ConsolidatedBank Supervision, or "FCBS"). Theproposedruk wodd prohibit an industrial 
bank &om becomings subsidiaryofa Non-FCBS Financial Company unlessthe company enters 
into an agreement with the FDIC and the industrial bank. 

Webelieve the commitments ofthese written agreementsgo beyond the requiTements of 
other holding companyregulators,which crates a supervisory imbalance. More stringent 
requirements for Nun-FCBS Financial Companies effectivelydisadvantagethe state chlrtr and 
provide an advantageto the Office of Thrifi Supervision("OTS"). The supervisory authority 
granted to the FDIC by these agreementsis appropriate, but should be equal to 0th~regulaton so 
asnot to disadvantageonecharter optionover the other. 

Moreover,UDFI isconcerned abut  the conditionin the written apments that would 
limit IBholding company repmentation on the industrial bank" board to 25% ofthe bank's 
directors. For twenty years, UDFCsprudential standard has; been a majority of outside directors 
on the industrial bank'sboard. Other holding campanysupervisorshave rm similar limitations. 

Finally, UDFI would like to comment on the qudons posed by the FDIC in the Noti= 
of Proposed Rulemaking (UDF'I responses below each question). 

I )  Tke rquirments described in this notice would apply to industrial banb that beeome 
subsidiariesof companies that are engaged solely infinancial activities, but that are not subjet 
to Fedmal Cornu~idu6edBank Supervision, and to those$nancial companies ("‘Nan-FCBS 
Financial Companies"), Same of the provisions include cmti~ruingr~quirments,e.g., to 
maintain capital or to engageon& infia~icialactivities. Should the regulations inictude a atre 
period in the event that the industrial bank or its parent company initially comply with these 
requtremmts,but laterfall our of compiiance? rfso, should such a cure pen'od beprovidedfor 

quiremenxs orjust some ofthem? For example, section 4(m)of she BHCA, I2 U.S.C. 
m), general&provides a 180-d~ycureperiod for aflnanciul huldmg company f any of its 
dtarydqosifory imrp'mtionsfails to be well-capitalized a ~ d h rwell-managed. 

 believes that a parent company which falls out of cornpriaslceshould be cited for a 
ion of rules and regulations, with remedial efforts scheduled and addressedon a case-by-
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case basis. 

2) With regard to such cantinering requirements, whether w not there is a cure pm-od, should 
Jhe rulesprovide for remedies b q m d  ceuse and desist orders and civil moneypenahies, e.g., 
shodd violations of some of these requirementsreqrcire diwsiture ofthe industntnaIbank sims7ar 
to the divestiturep v i ~ o n sin section 4(m)(4) of the BHCA, 12 US.C.1843 (rPr)(lC)? If SO, for 
which requirements? Should the written agreement with theparent campunyand the industtial 
bank include aprovision requiring bkparent company to divest the industria2 bank &!theparent 
comptlfiy begins to mgage, directly OF &directly,in nun-$nsncial actbities? Alter~tativdy, 
should the FDICsintply rely OH section 8"623)(7)ofthe FDI Act, 12 U.5.C.1818@)(7), ro order 
d~vaziiut-e-? 

The FDIC has ample authority under existing regdatians to a d h s  any such vioIations or 
engagement innon-financial activities. 

3) Under the Bank Holding Act* a commercial company that becomes a bank holding company 
has aperiod of time afler becoming a Bunk holding company subject to the supemision of the 
FIPB hwhich to divest ifseEfofits nmconfomting commercial activities or, a ~ ~ t i w l y ,of its 
bank{.. &%odda ctrmrnercisl company seeking to acquire an industrial bank and to divest ttseEf 
of its cmnmerdal actividda so that it would became a Nun-FCBS Fiamcial Compataysimilarly 
begiven aperiod of dime by the FDIC within which it would be subject to the FDIC's 
supentisory oversight, but would be allowed to divest itsewof its commereiaI octivitia or i& 
indusirial Bank@)? rfso,for whatperiod of time? 

UDFI believes that the FDIC alreadyhas adequate supervisory oversight under its c m t  rules to 
deal, with the possible a d  for divestiture by a IB holding company of its commercial activities 
should it become necessw. 

4) Shodd tke FDICfaubker de_fne"'swicm essential to the operations ofthe indwmal bank" 
as that phrasg is used in thepreposed section 354.9tce)? Shouid the rmlriction in that sectiufi be 
clarfied to include core banking sewices or risk munagmentfundti07t~? 

UDFI does not think the phrase requires further definition. 

5) Forpurposes of transparency and idenrifii~gany potential rish to the i~rdustrialbank,we 
have included commitments requiring axamination and reporting. b this approach the best way 
to gah that transparency,or is there a better way? To what extent, $any, is the FDIC3 
supemision mhmced by repiking a parent company of aia industrial bank to consent to 
examination afthe company and each of its suhidr'mayresaspropus& in part 354? Is there 
mother way to identrfjl anyptmtial rish? 
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UDFI believes that the FDIC aImady bas the authority, under Section IO(b)(4)of the Federal 
Deposit insurance Act ("FDIAct''), to examine the holdingcompanies and m a t e s  ofIBs and 
that the perceived need to reiterate that authority in the proposed rule undermines that authority 
as expressed in the FDI Act. Nonetheless, if adopted as proposed, UDFI believes the 
examination oflB holding companies not subject to eonsoIidatd suplentision should be 
conductedon a risk-basisas opposed to a prescribed requirement farregular examinations on any 
fixed schdula. W F I  also believes t b t  affiliated subddimies of IB hoIding companies should 
only be exmined when their activitieshave been determined to p s e  a ssrfety and soundnessrisk 
to the bank or could impair the holding companfs abilityto serve as a source ofstrength to the 
IB. 

6) Is it approputefur the FDIC to impose reporting and recordkeeping requirements on a 
parent company of an itidustrial banP andhr theparent company 'smbsidiarim? 

Zt is appropriate for the FDIC to impose repoeing and recordkeeping requirements only to the 
extent that the company does not already report to another federal regulator, such as the SEC. 
TheFDIC should utilizeinformation already inthe public domain. 

7) The Gramm-Lack Bliley Act of199 imposed certain restrictions un the extent to which a 
Federal banking agency may regulate and supervise afinctionolly regalared flliate of ah 
insured depository imtihtion. For example, such restrictium limit the FDIC's authority to 
require reportsfrom, examine, and impose capital requirements on such afiulctionally regulated 
affiliate. In v i m  of them rwtrdctiu7%rIshould the conditions and requiremews contained in the 
proposed mles Be rn~d@edt~the extent that thcy might appy to imurance companies and 
securities compa~rimthat may wish to control m industrial Bank? 

As referenced above, UDFI believes the FDTC should deferto the functional regulator. 

8) Theproposed regulation does not apply to ajnancid cornpuny that is sqmised  by the FRB 
or the QTS. Should this treatm,entbe extertded to af ianc i~ lcompany that is 'subjectto 
consolidated Federal supervisionBy the SEC rn a "consoli&ted supervised entity"p~rsuanbto 
17 CFR 240.I5c3-1(a)(7), 244.J5c3-1e. 240.1Sc3-Ig, 2400.7a-4@)(I  Z), 240.I ;Fa-S(a)(5) and (k), 
240.17a-ll(b)(2) and 0.240.J 7h-lr('d)(4},and 240.I 7h-Zt@)(4)? 

Again, the fact fhat a company has electedto be supervised as a CSEby the SEC shoul
clude either FDIC at UDFI b m  exercising their respective holding company exami
horities, but these agencies should strive to reduce regulatory burden by deferring to 
ctional regulator like the SEC when appropriate, and collaboratingwhen necessary. 
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9) Ifi order $0a w e  tkQt w hparentPntancia! company can serve us a s m ~ c eef S I ~ @  ra ifs 
indusfrbl Srank subsidiav andfurfill its abligation under a capitalminlmanceagrtxment, 
should the FDIC iacWa a cbmmitnoenl that theparent cornparrywiII'maintaini'tsown cqital at 
such a l e d  fhErS the Tw I capita!ratiofw the cmpany, on a cb i t so~id# t~~hIs ,  tb at iemt 4%
ur same other Sew1 in same or all e i m m s t u m ?  

Capital stan- for fulaacia1 institutions are not applicableto othertypes of,fmm.Due to the 
that the OTS d m  mt impose capital standardsonWholding mpanies, UDFI believes 

that imposing capital requirements on industrial bank holding mrnpmie will mate+a 
&sadvantage to this typo ofstate charter and mate  a supervisory imbJam. 

10J of the conchsion afthe maratarizmz, Ch~gresshas rrot a d  on k g i ~ l ~ o n ,  how should
the FDlC address thepending and aq~f;tmreapplimim by conowci~Icompanies? 

TheFDIC should move fornard per the existing statutoryfmtors for approving deposit 
insurance. 

T h d  you forthe opportunityto comment. HopehUy the recommmdations will prove 
helpful. 

G.~dward* 
Commissioner 


