VI. Deposits — EFA

Exceptions — §229.13

The regulation provides six exceptions that allow banks

to exceed the maximum hold periods in the availability
schedules. The regulation regards the exceptions as
“safeguards” to the maximum availability time frames because
they are intended to offer the institution a means of reducing
risk based on the size of the deposit, past performance of the
depositor, lack of depositor performance history, or belief that
the deposit may not be collectible. These exceptions include:

¢ New accounts;
+ Deposits in excess of $5,000 on any one day;

* Checks that have been returned unpaid and are being
redeposited,;

» Deposits to accounts that have been repeatedly overdrawn;

e Cases in which the bank has a reasonable cause to believe
the check being deposited is uncollectable; and

* Emergency conditions.

While banks may exceed the time frames for availability in
these cases, the exceptions may generally not be invoked if the
deposit would ordinarily receive next-day availability.

New Accounts Exception

An account is considered a “new account” under §229.13(a)
for the first 30 days after it is established. An account is not
considered “new” if each customer on the account had another
established account at the bank for at least 30 calendar days.
The new account exception applies only during the 30-day
period, beginning on the date the account is established, and
does not cover all deposits made to the account.

Although the regulation exempts new accounts from the
availability schedules for local and non-local checks, next-day
availability is required for deposits of cash and for electronic
payments. Additionally, the first $5,000 of a day’s aggregate
deposits of government checks (including federal, state, and
local governments), cashier’s, certified, teller’s, depository

or traveler’s checks must be given next-day availability. The
amount in excess of $5,000 must be made available no later
than the ninth business day following the day of deposit.

To qualify for next-day availability, deposits into a new
account must generally be made in person to an employee of
the depository bank. If the deposits are not made in person to
an employee of the depository bank, such as an ATM deposit,
availability may be provided on the second business day after
the day of deposit. U.S. Treasury check deposits, however,
must be given next-day availability regardless of whether they
are made at staffed teller stations or proprietary ATMs. Banks
are not required to make the first $100 of a day’s deposits

of local and non-local checks or funds from “on us” checks
available on the next business day.

Large Deposit Exception (Deposits over $5,000)

Under §229.13(b), the large deposit exception, a depository
bank may extend hold schedules when deposits other than cash
or electronic payments exceed $5,000 on any one day. A hold
may be applied to the amount in excess of $5,000. To apply
the rule, the depository bank may aggregate deposits made

to multiple accounts held by the same customer, even if the
customer is not the sole owner of the accounts.

Redeposited Check Exception

Under §229.13(c), the depository bank may delay the
availability of funds from a check if the check had previously
been deposited and returned unpaid. This exception does not
apply to checks that were previously returned unpaid because
of a missing indorsement or because the check was postdated
when presented.

Repeated Overdraft Exception

Section 229.13(d) provides that if a customer’s account,

or accounts, have been repeatedly overdrawn during the
preceding six months, the bank may delay the availability of
funds from checks. A customer’s account may be considered
“repeatedly overdrawn” in two ways. First, the exception may
be applied if the account (or accounts) have been overdrawn,
or would have been overdrawn had checks or other charges
been paid, for six or more banking days during the preceding
six months.

Second, the exception may be applied to customers who incur
overdrafts on two banking days within the preceding six month
period if the negative balance in the account(s) is equal to

or greater than $5,000. This exception may also apply if the
account would have been overdrawn by $5,000 or more had
checks or other charges been paid.

Reasonable Cause to Doubt Collectability Exception

This exception, in §229.13(e), may be applied to all checks.
To trigger this exception, the depository institution must
have “reasonable cause” to believe that the check is not
collectible and must disclose the basis for the extended hold
to the customer. For example, reasonable cause may include
communication with the paying bank indicating that:

* There has been a stop payment placed on the check;

e There are insufficient funds in the drawer's account to cover
the check; or

* The check will be returned unpaid.

The “reasonable cause” exception may also be invoked in
cases where:

» The check is deposited six months after the date of the
check (stale date);

» The check is postdated (future date);
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* The depository bank believes that the depositor may be
engaged in check kiting.

The “reasonable cause” exception may not be invoked because
of:

» The race or national origin of the depositor; or

* The fact that the paying bank is located in a rural area
and the depository bank will not have time to learn of
nonpayment of the check before the funds have to be made
available under the availability schedules in place.

Whenever this exception is used, the bank must notify the
customer, in writing, at the time of deposit. If the deposit is not
made in person or the decision to place the hold is based on
facts that become known to the bank at a later date, the bank
must mail the notice by the first business day after the day the
deposit is made or the facts become known. The notice must
indicate that availability is being delayed and must include

the reason that the bank believes the funds are uncollectable.
If a hold is placed on the basis of confidential information, as
when check kiting is suspected, the depository bank need only
disclose to the customer that the hold is based on confidential
information that the check may not be paid.

If the bank asserts that the hold was placed due to confidential
information, the bank must note the reason on the notice it
retains as a record of compliance. The depository bank must
maintain a record of each exception notice for a period of

two years. This record should contain a brief description of
the facts or any documents supporting the “reasonable cause”
exception.

Overdraft and Returned Check Fees

Under §229.13(e)(2), if a depository bank invokes the
“reasonable cause” exception and does not inform the
customer in writing at the time of the deposit, the bank may
not charge the customer any overdraft or returned check fees
resulting from the hold if:

» The deposited check is paid by the paying bank; and
* The overdraft or returned check would not have occurred

had the depository bank not imposed the reasonable cause
hold.

However, the depository bank may assess overdraft or returned
check fees if, on the exception hold notice, it states that the
customer may be entitled to a refund of any overdraft or

return check fees imposed and describes how the customer
may obtain such a refund. It must then refund the fees upon
request.

Emergency Conditions

Section 229.13(f) of the regulation also permits institutions
to suspend the availability schedules under emergency
conditions. Emergency situations include:

* Any interruption of communication facilities;
» Suspension of payments by another depository institution;
e War; or

* Any emergency condition beyond the control of the
receiving depository institution.

Notice of Exception

Whenever a bank invokes one of the exceptions (excluding
new accounts) to the availability schedules, it must notify the
customer in writing in accordance with §229.13(g). Banks
may send notices that comply solely with §229.13(g)(1),

or may comply with two alternative notice requirements
discussed below.

General Notice Requirements

Banks complying with §229.13(g)(1) must send notices which
include:

e The customer's account number;

* The date of the deposit;

* The amount of the deposit that will be delayed;
* The reason the exception was invoked; and

* The day the funds will be available for withdrawal (unless
unknown, as in an emergency situation).

If the deposit is made at a staffed facility, the written exception
notice may be given to the person making the deposit
regardless of whether the “depositor” is the customer who
holds the account. If the deposit is not made at a staffed
facility, the exception notice may be mailed to the customer
no later than the business day following the banking day of
deposit. If however, the depository bank discovers a reason to
delay the funds, subsequent to the time the notice should have
been given, the bank must notify the customer of the hold as
soon as possible, but not later than the business day after the
facts become known. In certain instances, exception holds
based on “emergency” situations do not require notification
to customers. For example, if deposited funds, subject to
holds placed during an “emergency”, become available for
withdrawal before the notices are required to be sent, the
depository bank is not required to send the notices to its
customers.

Exception Notice for Nonconsumer Accounts

If most check deposits to a nonconsumer account permit

the bank to invoke either the large dollar or redeposited
check exception, the bank may send a notice complying with
§229.13(g)(1), or may send a one-time notice in accordance
with §229.13(g)(2). The one-time notice must be sent when
the first exception is invoked, or can be delivered before that
time. The notice must state:

* The reason the exception may be invoked; and
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* The time period when the funds will generally be made
available.

Exception Notice for Repeated Overdrafts

If most check deposits to an account permit the bank to
invoke the repeated overdraft exception, the bank may send a
notice complying with §229.13(g)(1), or may send a notice in
accordance with §229.13(g)(3). The notice must be sent when
the overdraft exception is first invoked. The notice must state:

¢ The customer's account number;

* The fact that funds are being delayed because the repeated
overdraft exception will be invoked;

* The time period the exception will be invoked; and

* The time period when the funds will generally be made
available.

Availability of Deposits Subject to Exceptions

For exceptions (other than new accounts), §229.13(h) allows
the depository bank to delay availability for a “reasonable”
time beyond the schedule. Generally, a “reasonable” period
will be considered to be no more than one business day for
“on-us” checks, five business days for local checks, and six
business days for non-local checks. If a depository bank
extends its availability beyond these time frames, it must be
able to prove that such a delay is “reasonable”.

Payment of Interest — §229.14
General Rule

A depository bank must begin accruing interest on interest-
bearing accounts no later than the business day on which

it receives provisional credit for the deposited funds. A
depository bank typically receives credit on checks within

one or two days following deposit. A bank receives credit on a
cash deposit, an electronic payment, and a check that is drawn
on itself on the day the cash, check or electronic payment is
received. If a nonproprietary ATM is involved, credit is usually
received on the day the bank that operates the ATM credits the
depository bank for the amount of deposit.

Section 229.14(a)(1) permits a bank to rely on the availability
schedule from its Federal Reserve Bank, Federal Home Loan
Bank, or correspondent bank to determine when the depository
bank receives credit. If availability is delayed beyond what

is specified in the schedule, a bank may charge back interest,
erroneously paid or accrued, on the basis of that schedule.

Section 229.14(a)(2) permits a depository bank to accrue
interest on checks deposited to all of its interest-bearing
accounts based on an average of when the bank receives credit
for all checks sent for payment or collection. For example, if
a bank receives credit on 20 percent of the funds deposited by
check as of the business day of deposit (e.g., “on us” checks),
70 percent as of the business day following deposit, and ten

percent on the second business day following deposit, the
bank can apply these percentages to determine the day interest
must begin to accrue for check deposits on all interest-bearing
accounts, regardless of when the bank received credit for funds
deposited in any particular account. Consequently, a bank

may begin accruing interest on a uniform basis for all interest-
bearing accounts, without having to track the type of check
deposited to each account.

Nothing in §229.14(a) limits a depository bank policy that
provides that interest can only accrue on balances that exceed
a specified amount, or on the minimum balance maintained
in the account during a given period. However, the balance
must be determined according to the date the depository bank
receives credit for the funds. This section also does not limit
any policy providing that interest can accrue sooner than
required by the regulation.

Money market deposit accounts, savings deposits, and time
deposits, are not subject to the general rule concerning

the timing of interest payment. However, for simplicity of
operation, a bank may accrue interest on such deposits in the
same manner that it accrues interest on transaction accounts.

Exemption for Certain Credit Unions

Section 229.14(b) contains an exemption from the payment

of interest requirements for credit unions that do not begin to
accrue interest or dividends on their member accounts until a
later date than the day the credit union receives credit for those
deposits, including cash deposits. These credit unions are
exempt from §229.14(a) as long as they provide notice of their
interest accrual policies in accordance with §229.16(d).

Section 229.14(c) provides an exception to the general rule
in §229.14(a) for checks that are returned unpaid. Essentially,
interest need not be paid on funds deposited in an interest-
bearing account by a check that has been returned unpaid,
regardless of the reason for return.

General Disclosure Requirements — §229.15
Form of disclosure

A bank must disclose its specific availability policy to its
customers. The required disclosures must be clear and
conspicuous, and must also be in writing under §229.15(a).
Disclosures, other than those posted at locations where
employees accept consumer deposits, at ATMs or on
preprinted deposit slips, must be in a form that the customer
may keep. These disclosures must not contain information
unrelated to the requirements of the regulation. If other
account terms are included in the same document, disclosures
pertinent to this regulation should be highlighted such as,
under a separate heading.
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