V. Lending — Flood Insurance

Flood Disaster Protection’

Introduction

The National Flood Insurance Program (NFIP) is administered
primarily under two statutes: the National Flood Insurance
Act of 1968 (1968 Act) and the Flood Disaster Protection Act
of 1973 (FDPA).2 The 1968 Act made Federally subsidized
flood insurance available to owners of improved real estate or
mobile homes located in special flood hazard areas (SFHA)

if their community participates in the NFIP. The NFIP is
administered by a department of the Federal Emergency
Management Agency (FEMA) known as the Federal Insurance
Administration (FIA). The FDPA requires federal financial
regulatory agencies to adopt regulations prohibiting their
regulated lending institutions from making, increasing,
extending or renewing a loan secured by improved real estate
or a mobile home located or to be located in a SFHA in a
community participating in the NFIP unless the property
securing the loan is covered by flood insurance.

Title V of the Riegle Community Development and Regulatory
Improvement Act of 1994° which is called the National Flood
Insurance Reform Act of 1994 (Reform Act), comprehensively
revised the Federal flood insurance statutes. The purpose of
the Reform Act is to increase compliance with flood insurance
requirements and participation in the NFIP in order to provide
additional income to the National Flood Insurance Fund and
to decrease the financial burden of flooding on the Federal
government, taxpayers, and flood victims.* The Reform Act
required the federal financial regulatory agencies® to revise
their current flood insurance regulations and brought the Farm
Credit Administration (FCA) under coverage of the Act. These
agencies issued a joint final rule (final rule) on August 29,
1996, (61 FR 45684).

The Reform Act also applied flood insurance requirements
directly to the loans purchased by the Federal National
Mortgage Association (Fannie Mae) and the Federal Home
Loan Mortgage Corporation (Freddie Mac) and to agencies
that provide government insurance or guarantees such

as the Small Business Administration, Federal Housing
Administration and the Veteran’s Administration.

This section fully incorporates the examination procedures issued under
DCA RD Memo 96-060: Revised Examination Procedures for Loans in
Areas Having Special Flood Hazards.

2 These statutes are codified at 42 USC §4001-4129. FEMA administrator
the NFIP; its regulations implementing the NFIP appear at 44 CFR Parts
59-77.

3 Pub. L. 103-325, Title V, 108 Stat. 2160, 2255-87 (September 23, 1994).

4 H.R. Conf. Rep. No. 652, 103d Cong. 2d Sess. 195 (1994). (Conference
Report).

5 The agencies are the OCC, FDIC, OTS, NCUA and Federal Reserve.

Objectives of the FDPA:

* Provide flood insurance to owners of improved real estate
located in SFHAs of communities participating in the
NFIP.

* Require communities to enact measures designed to reduce
or avoid future flood losses as a condition for making
federally subsidized flood insurance available.

* Require federal financial regulatory agencies to adopt
regulations prohibiting their regulated lending institutions
from making, increasing, extending or renewing a loan
secured by improved real estate or a mobile home located
or to be located in an SFHA of a community participating
in the NFIP, unless the property securing the loan is
covered by flood insurance.

* Require federal agencies, such as the Federal Housing
Administration (FHA), Small Business Administration
(SBA) and the Department of Veterans’s Affairs (VA) not
to subsidize, insure, or guarantee any loan if the property
securing the loan is in an SFHA of a community not
participating in the NFIP.

Responsibilities of FIA:
+ Identifying communities with SFHAs.

* Issuing flood boundary and flood rate maps for flood-prone
areas.

» Making flood insurance available through the NFIP “Write
Your Own” Program (WYO) which enables the public to
purchase NFIP coverage from private companies that have
entered into agreements with FIA.

* Assisting communities in adopting flood plain management
requirements.

* Administering the insurance program. Licensed property
and casualty insurance agents and brokers provide the
primary connection between the NFIP and the insured
party. Licensed agents sell flood insurance, complete the
insured party’s application form, report claims and follow-
up with the insured for renewals of the policies.

National Flood Insurance Program:

The NFIP has two distinct phases, the Emergency Program
and the Regular Program.

* The Emergency Program is for communities that first enter
the NFIP. It is an interim program that provides lower
levels of flood insurance on eligible structures at subsidized
rates. FEMA issues flood hazard boundary maps with this
program to determine whether properties are located in a
flood plain area. A community that is in the Emergency
Program will be admitted to the Regular Program upon
completion of specific requirements.
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* A community enters the Regular Program once a detailed
study has been completed and a flood insurance rate map
for the area has been issued by FEMA. The maps delineate
communities by degrees of probable flood hazard and
include more specific area identification than do the flood
hazard boundary maps. They also indicate base flood
elevations depicting depth or elevation of flooding. The
Regular Program provides full insurance coverage for
eligible structures and it requires additional flood-plain
management responsibilities for the community.

Eligible Structures for Flood Insurance

The NFIP covers improved real property or mobile homes
located or to be located in an area identified by FEMA

as having special flood hazards. Generally each insurable
structure requires a separate insurance policy, although FEMA
does provide special consideration for some nonresidential
buildings. The following types of structures are eligible for
coverage:

* Residential, industrial, commercial, and agricultural
buildings that are walled and roofed structures that are
principally above ground.

* Buildings under construction where a development loan
is made to construct insurable improvements on the land.
Insurance can be purchased to keep pace with the new
construction.

* Mobile homes that are affixed to a permanent site,
including mobile homes that are part of a dealer’s inventory
and affixed to permanent foundations.

e Condominiums.
» Co-operative buildings.

* Flood insurance coverage is also available for personal
property and other insurable contents contained in real
property or mobile homes located in SFHAs. The property
must be insured in order for the contents to be eligible.

Structures not eligible for flood insurance under the NFIP
* Unimproved land, bridges, dams and roads.

* Mobile homes not affixed to a permanent site.

» Travel trailers and campers.

* Converted buses or vans.

+ Buildings entirely in, on, or over water into which boats are
floated.

* Buildings newly constructed or substantially improved
on or after October 1, 1983, in an area designated as an
undeveloped coastal barrier with the Coastal Barrier
Resource System established by the Coastal Barrier
Resources Act (Public Law 97-348).

Flood Insurance Requirements for Lending
Institutions

Basic Requirement

Flood insurance is required for the term of the loan on
buildings or mobile homes when all three of the following
factors are present:

» The institution makes, increases, extends, or renews any
loan(s) (commercial or consumer) secured by improved
real estate or a mobile home that is affixed to a permanent
foundation (“security property”);

* The property securing the loan is located or will be located
in an SFHA as identified by FEMA; and

* The community participates in the NFIP.

In the case of mobile homes, the criteria for coverage turns on

whether the mobile home is affixed to a permanent foundation.
An institution does not have to obtain a security interest in the

underlying real estate in order for the loan to be covered by the
final rule.

Institutions are not prohibited from making, increasing,
extending, or renewing a conventional loan if the community
in which the security property is located has been mapped
by FEMA but does not participate in the NFIP. However,
federal flood insurance is not available in these communities.
In addition, it should be noted that government guaranteed
or insured loans (secured or unsecured) cannot be made if
the community has been mapped by FEMA and does not
participate in the NFIP.

Flood insurance requirements apply to loans where a security
interest in improved real property is only taken “out of an
abundance of caution.” §102(b)(1) of the FDPA, as amended
by the Reform Act,® provides that a regulated lending
institution may not make, increase, extend, or renew any loan
secured by improved real property that is located in a special
flood hazard area unless the improved real property is covered
by the minimum amount of flood insurance required by statute.

Special Situation—Table Funded Loans

In the typical table funding situation, the party providing

the funding reviews and approves the credit standing of the
borrower and issues a commitment to the broker or dealer to
purchase the loan at the time the loan is originated. Frequently,
all loan documentation and other statutorily mandated notices
are supplied by the party providing the funding, rather than
the broker or dealer. The funding party provides the original
funding “at the table” when the broker or dealer and the
borrower close the loan. Concurrent with the loan closing,
the funding party acquires the loan from the broker or dealer.

6 See 42 USC §4012a(b)(1)
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