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Agenda 

Introduction 

Closing Cost Details – Loan Estimate and Closing Disclosure 

Closing Cost Details - Lender Credits 

Construction Loan Disclosures 

Compliance Management System & Third-Party Relationships 

Resources and Questions 
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Questions 

If you have any questions related to the topics being discussed today, please email 

them to: 

BankerTeleconference@fdic.gov 
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Disclaimer 

The information contained in this presentation is for informational 

purposes only and is provided as a public service and in an effort to 

enhance understanding of the statutes and regulations administered 

by the FDIC. It expresses the views and opinions of FDIC staff and is 

not binding on the FDIC, its Board of Directors, or any board member, 

and any representation to the contrary is expressly disclaimed. 

FEDERAL DEPOSIT INSURANCE CORPORATION 4 



   

 

  

Introduction 

• Loan Estimate and Closing Disclosure 

• Consumer Financial Protection Bureau Assessment 
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Closing Cost Details 

Loan Estimate and Closing Disclosure 
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Loan Estimate 

 Loan Estimate 

 Closing Disclosure 
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Loan Estimate – Loan Costs and Other Costs 

§ 1026.37(f)(5), (g)(7) 

• Make disclosures clear and conspicuous 

o Reasonably understandable 

o Including abbreviations and acronyms 

• Follow order requirements 

o List required items first, in the prescribed order 

o List remaining items in alphabetical order 
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Loan Estimate – Loan Costs 

§ 1026.37(f)(1), (f)(5) 

• For origination charges, list points first 

• List all other Loan Cost items in alphabetical 

order 
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Loan Estimate – Maximum Loan Cost Items 

§ 1026.37(f)(2), (f)(6) 

Loan Costs 
Max. Total 

Items 

If >, Label Last 

Line “Additional 

Charges” 

If >, Label Last 

Line “Additional 

Charges” or Use 

Addendum 

Origination Charges 
13 

(incl. 1 req’d) 
X 

Services: Cannot Shop 13 X 

Services: Can Shop 14 X 
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Loan Estimate - Shopping 

§ 1026.37(f)(2), (f)(3) 

• “Title —” must appear at the 

beginning of the label for an item if it 

is— 
o A component of title insurance; or 

o For conducting the closing 

• Tip: Use spaces consistently after 

“Title —” so that system alphabetizes 

items correctly 
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Loan Estimate – Taxes 

§ 1026.37(g)(1) 

Recording Fees and Other Taxes Transfer Taxes 

• Charges assessed by a government 

authority for recording and indexing loan 

and title documents 

• Not based on sale price or loan amount 

• Combine with any other charges or fees 

imposed by a state or local government 

that are not transfer taxes 

• In general, based on loan amount or sales 

price 

• On Loan Estimate, disclosed only if paid 

by the consumer/borrower, incl. if lien 

possible for nonpayment 
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Loan Estimate – Other Costs 

§ 1026.37(g)(1), (g)(7) 

• Order requirements apply 

o First: Recording Fees and Other Taxes 

o Second: Transfer Taxes 

• Terminology requirements apply 
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Loan Estimate – Prepaids 

§ 1026.37(g)(2), (g)(7) 

• Order requirements apply 

o First: Homeowner’s insurance policy 
o Second: Mortgage insurance premium 

o Third: Prepaid interest 

o Fourth: Property taxes 

• Cannot delete inapplicable lines; list and 

leave amounts blank 

• Maximum of three additional Items, in 

alphabetical order 
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Loan Estimate – Escrow Payments 

§ 1026.37(g)(3), (g)(7) 

• Order requirements apply 

o First: Homeowner’s insurance premiums 
o Second: Mortgage insurance premiums 

o Third: Property taxes 

• Cannot delete inapplicable lines; list and leave 

amounts blank 

• Maximum of five additional items, in 

alphabetical order 

FEDERAL DEPOSIT INSURANCE CORPORATION 15 



   

  

 

 

 

 

 

 

 

Loan Estimate – Title Costs 

§ 1026.37(g)(4), (g)(7) 

• Maximum of 5 items, in alphabetical order 

• “Title —” must appear at the beginning of the label 

for an item if it is a component of title insurance 

• “(Optional)” must appear at the end of the label for 

any premium paid for the following separate 

products: 

o Insurance 

o Warranty 

o Guarantee 

o Event coverage 
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Loan Estimate – Maximum Other Cost Items 

§ 1026.37(g)(8) 

Other Costs 
Required 

Items 

Max. Additional 

Items 

If >, Label Last 

Line 

“Additional 

Charges” 

Taxes and Other Gov’t Fees 2 0 N/A 

Prepaids 4 3 X 

Initial Escrow Payment 3 5 X 

Other 

17 

0 5 
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Closing Disclosure 

 Loan Estimate 

 Closing Disclosure 
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Closing Disclosure – Loan Costs and Other Costs 

§ 1026.38(h)(4) 

• Describe the item disclosed 

• In a manner consistent with the 

descriptions or prescribed labels used 

on the Loan Estimate 

• In the same sequential order as on 

the Loan Estimate 
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Closing Disclosure - Compensation 

Loan Originator Compensation § 1026.38(f)(1) 

• Disclose all compensation paid to a loan originator that is a third party 

• From the consumer to a third-party loan originator: Borrower Paid column 

• From the creditor to a third-party loan originator: Paid by Others column 
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Closing Disclosure – Shopping Changes 

§ 1026.38(h)(4) 

• Borrower Did/Did Not Shop 

• If settlement services switch 

categories, list in alphabetical order 

within the final category 
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Closing Disclosure – Written List 

§ 1026.38(f)(2), (f)(3) 

• If the consumer was 

provided a written list of 

service providers and can 

shop, how consumer 

shopping is disclosed 

depends on whether or not 

a service provider used is 

on the list. 

On the list 

Not on the list 
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Closing Disclosure – Taxes and Prepaids 

Other Costs – Taxes and Other Government Fees 

• First line: Recording fees 

• Following lines: Transfer taxes - itemized 

Other Costs – Prepaids 

• If no prepaid interest, disclose “$0.00” 

(not “$0) 

§ 1026.38(g)(1), (g)(2) 

FEDERAL DEPOSIT INSURANCE CORPORATION 23 



   

 

 

  

Closing Disclosure – Transfer Taxes 

§ 1026.38(g)(1) 

Loan Estimate Closing Disclosure 

• Disclose sum of transfer taxes; limited to 

one line 

• Itemize each transfer tax and each 

government entity 

• Do not disclose the name of the 

government entity assessing the charge 

• Disclose the name of the government 

entity assessing the charge 
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Closing Disclosure – Commissions 

Real Estate Commissions 

• In the Other section, itemize 

each amount that is— 
o In addition to those disclosed 

in subsections E, F, & G 

o For services required or 

obtained in the real estate 

closing 

o By the consumer, seller, or 

other party 

§ 1026.38(g)(4) 
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Closing Cost Details 

Lender Credits 
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Lender Credits 

Loan Estimate and Closing Disclosure – Closing Cost Details 

Other Costs – Total Closing Costs 

§ 1026.19(e)(3) 

§ 1026.37(g)(6)(ii) 

§ 1026.38(h)(3) 

• Two Types of Lender Credits 

o General Lender Credits: Do not pay for a particular fee 

o Specific Lender Credits: Pay for a specific fee 

• Include any credit or rebate from a creditor for a portion or all of the 

closing costs 
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Lender Credits – Loan Estimate 

Loan Estimate – Other Costs § 1026.37(g)(6)(ii) 

• List lender credits under Section J, “Total 
Closing Costs,” below “D + I” 
o Applies whether specific or general 

• Should be sufficient to cover the 

estimated items that creditor represented 

as not paid by consumer 

FEDERAL DEPOSIT INSURANCE CORPORATION 28 



   

  

 

 

 

  

   

 

  

 

Lender Credits – Closing Disclosure 

Closing Disclosure – Other Costs 

General 

Credit: 

Include 

under 

Section J, 

“Lender 

Credits” 

General 

§ 1026.38(h)(3) 

Specific 

Specific 

Specific 

Credit: 

List the amount 

with item and 

designate in 

“Paid by 
Others.” 

Can list “(L)” 
designation with the 

amount to indicate 

creditor-paid 
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Lender Credits – Good Faith Analysis 

§ 1026.19(e)(3) 

• Compare the amount of “Lender Credits” identified in Section J of the 
Loan Estimate with the total amount of lender credits in the Closing 

Disclosure (i.e., the sum of the lender credits listed in the Closing Costs, 

Loan Costs, and Other Costs sections) 

• If actual amount provided is less than lender credits estimated identified 

on the Loan Estimate, that is an increased charge under 19(e)(3)(i), for 

which there is zero tolerance absent a valid changed circumstance 
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Lender Credits – Offsetting Excess Charges 

§ 1026.38(h)(3) 

• Amounts charged in excess of 

tolerance limitations 

o Disclose offsetting credits 

from a creditor on the 

Lender Credits line on the 

Closing Disclosure 

o Include required statement 

o Provide corrected Closing 

Disclosure, if post-

consummation 
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Lender Credits – Changed Circumstances 

§ 1026.19(e)(3)(iv) 

• Both specific and general lender credits may increase or decrease if there is a 

changed circumstance or other triggering event. 

o Changed circumstance must relate directly to the fee that is tied to the lender 

credit initially disclosed. 

• Creditor must provide revised disclosures within three business days. 

o All of the disclosures on a revised Loan Estimate must be based on the best 

information reasonably available at the time the revised disclosure is 

provided. 
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Lender Credits – Changed Circumstances 

Definition of a Changed Circumstance 

§1026.19(e)(3)(iv)(A)(1) 

§1026.19(e)(3)(iv)(A)(2) 

§1026.19(e)(3)(iv)(A)(3) 

• An extraordinary event beyond the control of any interested party or other 

unexpected event specific to the consumer or transaction; 

• Information specific to the consumer or transaction that the creditor relied upon 

when providing the Loan Estimate that was inaccurate or changed after the 

Loan Estimate disclosures were provided; or 

• New information specific to the consumer or transaction that the creditor did 

not rely on when providing the Loan Estimate disclosures. 
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Lender Credits – Changed Circumstances 

§1026.19(e)(3)(iv) 

• Assume a changed circumstance or triggering event causes the lender credit to 

decrease 

• No tolerance violation occurs if— 
o All the other requirements for resetting tolerances are met; and 

o Legal obligation allows the decrease 

FEDERAL DEPOSIT INSURANCE CORPORATION 34 



   

     

    

  

     

Lender Credits – 
Changed Circumstances & Record Retention 

Example §1026.25(c)(1)(i) 

• Assume: 

o An appraisal fee decreases by $50 due to a change in the loan program; and 

o The underlying legal obligation stated that the creditor would pay for the 

appraisal, but not the specific amount 

• Result: 

o Lender credit decrease would not result in a zero tolerance standard violation 

Note:  Must retain evidence of compliance with Loan Estimate requirements 
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Construction Loans – Disclosure Options 

Construction-Permanent Loan § 1026.17(c)(6) 

Creditor’s Option:  

• Separate sets of disclosures; or 

• Combined disclosures for both 

the construction financing and 

the permanent financing 

Series of multiple advances: 

May be considered as one transaction 
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Construction Loans – Appendix D 
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Construction Loans – Loan Term 

Construction-Permanent Loan § 1026.37(a)(8) 

§ 1026.38(a)(5)(i) 

Comment app. D-7.i 

Permanent Financing Term Loan Treated as Single Transaction 

Term of 
Construction 

Phase 

Term of 
Permanent 

Phase 
Loan Term 

Count from Date 
Interest for Permanent 
Phase Starts to Accrue 
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Construction Loans – Product 

§ 1026.37(a)(10) Product Disclosure 
§ 1026.38(a)(5)(iii) 

• Product description 

preceded by name of a 

feature that may change 

periodic payment 

• “Interest Only” feature, if 

one or more regular periodic 

payments may be applied 

only to interest accrued and 

not to the loan principal 

FEDERAL DEPOSIT INSURANCE CORPORATION 40 



   

     
 
 

    
 

 
 

  

   

 

 

-
-

-

Construction Loans – Interest-Only Product 

Construction-Permanent Loan– Product Disclosure 

Interest-Only Time Period 

§ 1026.37(a)(10) 

§ 1026.38(a)(5)(iii) 

Comment app. D-7.ii 

Separate Sets of Disclosures Combined Disclosures 

Full Term of 
Interest Only 
Construction 

Financing 

Any 
Interest Only 

Period of 
Permanent 
Financing 

Interest Only 
Term 

Actual Period 
for Interest 

Only 
Payments 

Exclude any final balloon payment 
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Construction Loans – Adjustable-Rate Product 

Construction-Permanent Loan – Product Disclosure § 1026.37(a)(10) 

§ 1026.38(a)(5)(iii) 

Comment app. D-7.ii-C 

Interest rate for 
permanent 
phase not 
known at 

consummation 

“Adjustable 
Rate” 

Product Description 

“Adjustable Rate” is the product description, if interest rate may 

increase under terms of legal obligation, even if interest rate will 

be fixed for term of permanent phase once set 
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Construction Loans – Interest Rate Disclosure 

Construction-Permanent Loan Comment app. D-7.iii 

If the Permanent Financing . . . Then 

Has an adjustable rate at consummation 

and separate disclosures are provided 

Disclose the fully indexed rate for 

permanent financing 

Has a fixed rate that will not adjust upon Disclose the fixed rate 

conversion 

Has a rate that may adjust upon The permanent financing has an 

conversion adjustable rate 
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Construction Loans – Interest Rate Disclosure 

Construction-Permanent Loan Comment app. D-7.iii 

1026.20(c): Disclosures for rate adjustments resulting in corresponding 

payment changes 

1026.20(d): Disclosure for initial interest rate adjustment 

Provide Section 1026.20(c) disclosures (but not initial adjustment disclosure) if: 

1 - Permanent financing interest rate may adjust upon conversion; 

2 - Such adjustment results in corresponding adjustment to 

payment; and 

3 - Interest rate for permanent phase will be fixed after conversion 
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Construction Loans – Disclosure of 

Construction Costs 

Construction Only or Construction-Permanent Loan Comment app. D-7.vi.B 

• On the Loan Estimate, construction costs are factored into the funds for borrower calculation 

under the Calculating Cash To Close Table. 

• On the Closing Disclosure, construction costs are disclosed on the Closing Disclosure 

under the Summary of Transaction table and factored into the down payment/funds from 

borrower and funds for borrower calculation under the Calculating Cash to Close Table.  

• On both the Loan Estimate and the Closing Disclosure, can disclose construction costs in 

the optional alternative calculating cash to close table if— 

o There is no seller; or 

o There is simultaneous subordinate financing. 
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Construction Loans – Construction 

Holdbacks 

Construction Only or Construction-Permanent Loan Comment app. D-7.vi-D 

• Option to disclose holdback amounts either separately from or 

included in the amount disclosed for construction costs 

• If disclosed separately, holdback amount is excluded from the balance 

of construction costs disclosed, to avoid double-counting 
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Construction Loans – Inspection and 

Handling Fees 

§ 1026.37(f) 

§ 1026.38(f) 

Comment app. D-7.vii 

Inspection and Handling Fees, including Draw Fees, are Loan Costs 

• If Collected At or Before Consummation  Loan Costs table and 

included in the Calculating Cash to Close table 

• If Collected After Consummation  Separate Addendum and not 

included in the Calculating Cash to Close table 

• Regardless of when collected, include as Loan Costs for “In 5 Years” 

and “Total of Payments” 
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Construction Loan Resources 

• Special Disclosure Provisions in Regulation Z (among others): 

§ 1026.17(c)(6); 

Appendix D; and 

§ 1026.19(e)(3)(iv)(F) (for new construction only). 

• Section 14, Small Entity Compliance Guide (v 5.2, May 2018) 

• CFPB FAQs on construction loans 

• Guide to Loan Estimate and Closing Disclosure Forms 
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Consumer Compliance Program - General 

• Policies and procedures 

• Training 

• Monitoring and/or audit 

• Consumer complaint response 

Policies and 
Procedures 

Training 

Monitoring / 
Audit 

Complaint 
Response 
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Consumer Compliance Program – 
Policies & Procedures 

• Commensurate with risk in products, services, and 

activities 

• Provides information needed to perform the 

business transaction 

• Sets clear expectations in third party 

agreements 

• Provides standards for review, including system 

parameters 
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Consumer Compliance Program - Training 

• Using consistent terminology between the loan estimate and closing 

disclosure 

• Technical requirements for disclosing fees 

• Prepaid finance charges; timing requirements for providing disclosures 

• Services consumer can and can’t shop for 
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Consumer Compliance Program – 
Monitoring and/or Audit 

• Effective monitoring generally may include: 

• Loan Estimates & Closing Disclosures 

• Fee disclosure (e.g. consistent terminology, proper slotting) 

• Applicable fees are disclosed (e.g. HOA fees) 

• Change in circumstances 

• Tolerance issues 

• Missing information 

• System Updates/Conversions 

• Pre/post implementation 

FEDERAL DEPOSIT INSURANCE CORPORATION 53 



   

  

 

  

 

Third-Party Relationships – FIL-44-2008 

• Risk assessment 

• Due diligence in selecting a third 

party 

• Contract structuring and review 

• Oversight 
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Third-Party Relationships 

Third-Party 
Contract Pre-Closing 

Completion of 
Provisions Software 

Closing 

Disclosures 

Complaints/ System 
Inquiries Parameters 
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Resources 

• FDIC Consumer Compliance Examination Manual (Links below current as of Dec. 1, 2019) 

o Consumer Compliance Examinations – Compliance Management System 

o Lending—TILA 

• CFPB TRID Implementation Resources 

o TILA-RESPA Integrated Disclosure – Guide to the Loan Estimate and Closing 

Disclosure Forms (v. 2.1, May 2018) 

o TILA-RESPA Integrated Disclosure FAQs 

• CFPB Interactive Bureau Regulations 

o 12 CFR Part 1026 - Truth in Lending (Regulation Z) 
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https://www.fdic.gov/regulations/compliance/manual/index.html
https://www.fdic.gov/regulations/compliance/manual/2/ii-3.1.pdf
https://www.fdic.gov/regulations/compliance/manual/5/v-1.1.pdf
https://www.consumerfinance.gov/policy-compliance/guidance/tila-respa-disclosure-rule/
https://files.consumerfinance.gov/f/documents/cfpb_kbyo_guide-loan-estimate-and-closing-disclosure-forms_v2.0.pdf
https://www.consumerfinance.gov/policy-compliance/guidance/tila-respa-disclosure-rule/tila-respa-integrated-disclosure-faqs/
https://www.consumerfinance.gov/policy-compliance/rulemaking/regulations/
https://www.consumerfinance.gov/policy-compliance/rulemaking/regulations/1026/


   

   

 

Questions 

If you have any questions related to this presentation, please 

email them to: 

BankerTeleconference@fdic.gov 
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Conclusion 

If you have any questions related to this presentation, please 

email them to: 

BankerTeleconference@fdic.gov 
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