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Coordinator: Welcome and thank you all for standing by.  For the duration of today’s 

conference all parties will be in listen-only mode until the question and 

answer session of today’s conference.  I would like to inform all parties that 

today’s conference is being recorded.  If you object you may disconnect at this 

time.  I would now like to turn the conference over to Regional Director Frank 

Hughes.  Sir, you may begin.   

 

Frank Hughes: Good morning and thank you for joining us.  I’m Frank Hughes, Regional 

Director for the FDIC’s New York Region.  I would like to welcome everyone 

to today’s call.  As part of our ongoing effort to provide timely and 

meaningful information to the banking industry, the FDIC’s New York 

Region conducts periodic conference calls on matters that impact your banks.   

 

 Today’s call is entitled, Understanding and Mitigating Real Estate Settlement 

Procedures Act Section 8(a) Risks.   

 

 These calls provide an opportunity for open communication outside of the 

examination process.  And they are a great way to address and clarify 
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expectations for areas of greater complexity or where we’ve seen trends 

develop in other parts of the country.   

 

 Although the vast majority of FDIC supervised banks have not had issues 

arise in the area of RESPA Section 8(a), some banks have engaged in 

activities that present a heightened level of consumer compliance risk such as 

marketing service agreements or desk rentals.   

 

 In addition, although most banks adhere to consumer compliance regulations 

and do not run afoul of RESPA Section 8(a), we want to share ways to 

identify, address, and mitigate related legal and compliance risks.   

 

 The first half of the call will address the regulatory purpose and coverage of 

Regulation X and RESPA Section 8(a), Safe Harbors under RESPA Section 

8(c), recent case law and enforcement implications, and supervisory responses 

to RESPA Section 8(a) issues.   

 

 The second half of the call will discuss how to identify and address 

compliance and legal risks associated with RESPA Section 8(a) at your bank.   

 

 We hope this call provides you with a clear understanding of the risks that 

your bank may face, and how you can take steps to mitigate them, and we 

appreciate your participation.   

 

 Your confirmation email included a copy of the slides to aid you in following 

today’s presentation and to be used for future reference.  If you have any 

questions related to this presentation you can email us any time during our call 

at fdiccommunicationsny@FDIC.gov.   
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 We will also have a question and answer session at the end of this 

presentation.  And the operator will provide procedures for calling in with a 

question.   

 

 With me today are two presenters with considerable knowledge of our subject 

matter, Review Examiner Troy Bressette, and Senior Compliance Examiner 

Lisa Borio.  I will now turn the program over to Troy to begin our 

presentation.   

 

Troy Bressette: Thank you very much Frank.  Good morning everyone.  We’re glad you’re 

able to join us for today’s regulatory conference call on Understanding and 

Mitigating the Risks of RESPA Section 8(a).   

 

 Before we get started it’s important to note that the FDIC evaluates each 

RESPA Section 8(a) matter on a factual, case-by-case basis.  Therefore, none 

of what we share today on the presentation is intended to provide a blanket 

approval or disapproval of any specific practices.   

 

 We’re now on Slide 2, which provides an outline for our presentation.  To 

give you a roadmap for the presentation, we’ll cover five primary topics 

including the following: the purpose and coverage of Regulation X and 

RESPA Section 8(a); an overview of supervisory guidance relating to RESPA 

Section 8(a), and more specifically to marketing service agreements including 

Web based advertising and desk rentals.   

 

 We’ll also cover recent case law and enforcement and an overview of 

supervisory responses, as well as best practices for the Compliance 

Management System to help ensure adequate controls are in place to mitigate 

compliance risks associated with RESPA Section 8(a).   

 



NWX-FDIC 
Moderator: Troy Bressette 

11-21-19/10:00 am CT 
Confirmation # 9673081 

Page 4 

 We’ll also cover the types of documents and areas examiners look at when 

Section 8(a) is reviewed at a consumer compliance examination.   

 

 And finally, today’s presentation will conclude with a 15 to 20 minute 

question and answer session where we’ll take your questions over the phone 

and address those emailed in advance of the call.  Let’s move on to Slide 3.   

 

 First, let’s look at the purpose of RESPA Section 8(a).  Congress stated that 

one of the general purposes of RESPA was to protect consumers from 

unnecessarily high settlement charges caused by certain abusive practices in 

federally related mortgage transactions.   

 

 We’ll delve into the definition of federally related mortgage loans a little later 

on in the presentation.  Among the abusive practices that RESPA expressly 

prohibits are kickbacks and referral fees.  Congress sought to eliminate those 

payments because of the costs these payments may ultimately be passed on to 

consumers through inflated mortgage settlement costs.  Moving on to Slide 4.   

 

 The citation for Section 8(a) and the corresponding provision in Regulation X 

are shown on Slide 4.  Specifically, RESPA Section 8(a) states, “No person 

shall give and no person shall accept any fee, kickback, or thing of value 

pursuant to any agreement or understanding, oral or otherwise, that business 

incident to, or part of a real estate settlement service involving a federally 

related mortgage loan, shall be referred to any person.”     

 

 This is basically a long way of saying that this section prohibits people from 

entering into agreements for providing something of value in exchange for a 

referral.  The language in the regulation is extensive so I’m going to break this 

down over the course of the next several slides.   
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 As we talk about understanding the risks of RESPA Section 8(a), we need to 

keep in mind the regulatory history of RESPA.  The Department of Housing 

and Urban Development, or HUD, previously had rulemaking authority for 

RESPA and Regulation X.   

 

 However, on July 21, 2011, pursuant to the Dodd-Frank Act, RESPA 

administration and enforcement transferred to the CFPB.  As part of the 

transfer the CFPB stated that pending further action, it would adopt and apply 

all official commentary, guidance, and policy statements issued by HUD prior 

to the transfer.   

 

 So in analyzing RESPA we look to CFPB’s current interpretations.  But we 

also look to HUD’s previous RESPA interpretations as well.  In most cases 

the CFPB has not deviated from HUD’s previous positions involving RESPA, 

with one exception that we’ll discuss later.   

 

 We will also cover some of the applicable supervisory guidance issued by 

both HUD and the CFPB later on in the presentation.   

 

 Now I just discussed the letter of the law but, what about its coverage?  Let’s 

turn to Slide 5.   

 

 RESPA applies to activities involving a settlement service and a federally 

related mortgage loan.  The regulation defines settlement services as any 

service provided in connection with a prospective or actual settlement to 

include all aspects of residential mortgage lending, real estate brokering, title 

insuring, loan settlement and closing, and appraising.   
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 Effectively, this definition covers all activities related to the origination, 

processing, underwriting, closing, and funding of most one-to-four family 

home loans.   

 

 Similarly, federally related mortgage loan is a broad term that encompasses 

just about any consumer purpose home secured loan.  Examples of federally 

related mortgage loans, subject to Section 8(a) include mortgages, equity 

loans, and home equity lines of credit or HELOCs.  One exception is that 

some temporary construction loans may not be covered.   

 

 I’ll now hand it over to Lisa who will go over the elements of a RESPA 

Section 8(a) violation.   

 

Lisa Borio: Thank you Troy.  We’re now moving on to Slide 6.  Slide 6 outlines the three 

elements of a RESPA Section 8(a) violation.   

 

 To truly grasp the risks associated with RESPA Section 8(a), it is important 

for us to first understand what a violation of this section entails.  There are 

three elements that must be present for a violation to exist.   

 

 First, a payment or transfer of a thing of value.  Second, that payment or 

transfer must be pursuant to an agreement or understanding to refer settlement 

services.  And third, the agreement or understanding results in an actual 

referral.  Because these risks may be present in a number of situations relating 

to marketing or desk rentals, it is useful to keep these elements in mind as you 

review your activities to help ensure compliance.   

 

 These three elements are constant and will always apply regardless of specific 

circumstances.  Let’s now delve into each of the three elements of Section 

8(a).  Please refer to Slide 7 for the first element.   



NWX-FDIC 
Moderator: Troy Bressette 

11-21-19/10:00 am CT 
Confirmation # 9673081 

Page 7 

 

 The first element is the payment or exchange of a thing of value.  Under 

RESPA, a thing of value is a broad term that covers both monetary and non-

monetary items.   

 

 There are a few examples of things of value depicted on Slide 7.  For 

example, cash is an obvious thing of value.  But other things such as paying 

for marketing or advertising services are less obvious, but may also constitute 

a thing of value.  Even a mutual referral agreement where I give you a referral 

and you give me a referral in return, can be a thing of value.   

 

 Let’s discuss the next element under Section 8(a), which we dive into on 

Slides 8 through 10.   

 

 Slide 8 shows us that the second element of a RESPA Section 8(a) violation is 

an agreement or understanding to refer settlement service business.  An 

agreement or understanding does not need to be formal or written.  In fact, it 

is very rare to find formal written agreements to make referrals.   

 

 An agreement or understanding can also be oral or it can be implied by the 

party’s practices and patterns of conduct.  We’ll get into more details on 

referrals on Slide 9.   

 

 Slide 9 shows the definition of referral.  It is any action that has the effect of 

affirmatively influencing the selection by any person of a particular settlement 

service provider.  Or when a person paying for a settlement service is required 

to use a particular provider.   

 

 While this gives an overview of the definition, let’s take a look at a couple of 

aspects of referral that can be particularly problematic.  Slide 10 please.   
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 A referral can take on several different forms.  For example, requiring a 

person paying for a settlement service to use a particular settlement service 

provider; that required use can be an improper referral.  For example, if you 

want to use my company for the mortgage, you must use “ABC Title.”   

 

 There is also another referral related area I’d like to highlight.  It’s not 

uncommon to see a situation where a party offers a package deal or 

combination of settlement services, or offers discounts or rebates to 

consumers for the purchase of multiple settlement services.   

 

 This in and of itself, is not necessarily a required use; however, in order to 

avoid being considered a required use, any package or discount must be 

optional to the purchaser.   

 

 Furthermore, the discount also must be a true discount below the prices that 

are otherwise generally available, and the discount must not be made up by 

higher costs elsewhere in the settlement process.  For example, if a package of 

services is offered at a discount, then other fees may not be increased for other 

settlement services.   

 

 Another important consideration relating to referrals is distinguishing a lead 

from a referral.  To distinguish a lead from a referral, we look at whether the 

entity providing the lead is merely giving contact information to the 

settlement service provider, or if the entity if affirmatively influencing a 

consumer’s decision.   

 

 While the former is acceptable, the latter is not.  Furthermore, steering may be 

one form of affirmative influence, and required use of a particular provider is 

another.   
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 We’ve covered the first two elements of a RESPA Section 8 violation and 

addressed those elements in detail.  Now let’s move on to the final one on the 

next slide.  Slide 11 please.   

 

 The third element of a RESPA Section 8(a) violation is that the agreement or 

understanding must have resulted in an actual referral.  Keep in mind that 

there is no requirement that a loan is made from the referral to meet this third 

element of a Section 8(a) violation.   

 

 I’ve covered the elements of a RESPA Section 8(a) violation, and now Troy 

will discuss the Safe Harbor Provisions starting on Slide 12.   

 

Troy Bressette: Thank you, Lisa.  When determining whether your institution may be engaged 

in an activity that might violate Section 8(a), reviewing the three elements we 

just discussed isn’t the stopping point.   

 

 While Section 8(a) of RESPA identifies conduct that is prohibited, Section 

8(c) of RESPA lists conduct that is permitted.  Section 8(c) identifies certain 

Safe Harbors.  It is important for you to be aware of Section 8(c) so that you 

can apply these Safe Harbors to situations at your bank.  This will help you 

verify if an issue is a potential violation or if it may be permissible.   

 

 The specific Safe Harbors or permissible activities are listed in Section 

1024.14(g) of Regulation X.  Some, but not all of the Safe Harbors are listed 

here on Slide 12.   

 

 For example, a payment by a lender to its agent or contractor for services 

actually performed in originating, processing, or funding a loan, is a Safe 
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Harbor and would not be considered a RESPA Section 8(a) violation.  As long 

as the payment was reasonably related to fair market value for those services.   

 

 Next we’re going to discuss some of the common Safe Harbors.  Let’s move 

on to Slide 13.   

 

 One of the more common Safe Harbor exceptions is outlined in Section 

8(c)(2).  In order for this Safe Harbor to apply, Section 8(c)(2) sets forth a 

two-part test.   

 

 First, there must be a bona fide payment for goods, services, or facilities.  A 

bona fide payment means payment of reasonable market value.  It’s important 

to note here that the payment must be reasonably related to fair market value.   

 

 Second, the goods, services, or facilities must actually be provided or 

performed.  If payment is made, but the goods, services, or facilities are not 

provided or performed, there may be a “sham transaction.”  This situation 

exists in instances where an agreement is present but only on paper with no 

actual delivery of goods, services, or facilities.   

 

 We’d be remiss if we didn’t at least address a case that had implications on 

the Safe Harbor provisions of RESPA Section 8(c)(2), and that is PHH 

Corporation versus the CFPB.   

 

 In this case the CFPB brought an enforcement action against PHH for 

violations of RESPA Section 8(a).  In finding that there was a violation, the 

CFPB applied a new narrow interpretation of the 8(c)(2) Safe Harbor, which 

varied from the prior HUD interpretation.   
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 Ultimately, the court rejected the CFPB’s new interpretation, holding that 

HUD’s longstanding guidance is correct.   

 

 Now that we’ve covered the purpose and coverage of RESPA Section 8(a) and 

its related Safe Harbor provisions under Section 8(c), I’ll hand it back over to 

Lisa to address some supervisory guidance.   

 

Lisa Borio: Thanks Troy.  Please turn to Slide 14.  In this section I’ll cover regulatory 

guidance issued by the CFPB in 2015, and a past statement of policy and an 

advisory letter issued by HUD which are still applicable today.   

 

 Before we discuss RESPA Section 8(a) related supervisory guidance, I want 

to note that the FDIC does not cite violations or take enforcement actions 

based on supervisory guidance.  Rather, any actions we take are based on the 

laws and regulations.   

 

 Supervisory guidance however, is an important tool for providing insight to 

the industry, as well as supervisory staff, and serves as a transparent way to 

ensure consistency in our supervisory approach.   

 

 The purpose of discussing this supervisory guidance is to provide further 

insight to our institutions on how you can administer your Compliance 

Management Systems to prevent violations of RESPA Section 8(a).   

 

 Slide 14 lists the documents that I will cover as these are the most relevant, 

but I also want to note that this is not an exhaustive list.  Please turn to Slide 

15.   

 

 Let’s discuss the CFPB’s RESPA Compliance and Marketing Service 

Agreement’s Bulletin 2015-5, first.  The bulletin provides an overview of the 
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federal prohibition on mortgage kickbacks and referral fees, and the legal and 

regulatory risks lenders face by entering into these contracts.  It primarily 

focuses on Marketing Service Agreements or  MSAs.   

 

 The bulletin also notes that parties participating in the mortgage industry 

should carefully consider the legal and compliance risks arising from MSAs.  

These types of agreements may create opportunities for parties to pay or 

accept illegal compensation for making referrals of settlement service 

business.   

 

 So what is a MSA?  An MSA is a contract for marketing services that often 

involves providers of settlement services in a mortgage loan transaction such 

as a lender, real estate agent, broker, or title company.   

 

 MSAs may also involve third parties who are not settlement service providers 

such as membership organizations.  Membership organizations may require 

people to subscribe or pay a membership fee and might include but are not 

necessarily limited to, professional, trade, or volunteer associations.   

 

 An MSA can be viewed as an umbrella term which may include co-marketing 

arrangements which typically involve a relationship with a broker or real 

estate agent, and online marketing platforms, joint marketing agreements, or 

advertising agreements.   

 

 The CFPB explains that while MSAs are usually framed as payment for 

advertising or promotional services, in some cases the payment is actually 

disguised compensation for referrals.   

 

 If you recall from Troy’s discussion earlier in the presentation, any 

agreements that entails exchanging a thing of value for referrals of settlement 



NWX-FDIC 
Moderator: Troy Bressette 

11-21-19/10:00 am CT 
Confirmation # 9673081 

Page 13 

service business could violate RESPA Section 8(a), regardless of whether an 

MSA is involved.   

 

 As of the date of the bulletin the CFPB’s enforcement actions against 

companies and individuals for violations of RESPA have resulted in more 

than $75 million in penalties.  The payment of improper kickbacks and 

referral fees has been the basis of almost all of these actions.   

 

 Now let’s discuss HUD’s Statement of Policy, 1996-3, which covers rental of 

office space, lockouts, and retaliation, on Slide 16.   

 

 HUD issued this Statement of Policy relating to lenders leasing desks or office 

space in real estate brokerage offices at higher than market rates in exchange 

for referrals of business.   

 

 Desk rentals may be concerning as these could be ways to disguise kickbacks 

to real estate brokers for the referral of business to settlement service 

providers.  In this statement, HUD noted that an example of a thing of value is 

a rental payment that is higher than ordinarily paid for facilities.  HUD issued 

this Statement of Policy in response to numerous complaints making such 

allegations.   

 

 Like our earlier discussions surrounding prohibited and permissible activities 

under RESPA Section 8(a), this Statement of Policy notes that payments for 

goods or facilities actually furnished or services actually performed, are 

permissible.   

 

 However, if the payment bears no reasonable relationship to the market value 

of the goods or services provided, then the part of the payment in excess of the 

market value is not for services or goods actually performed or provided.   
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 In assessing the market value of the rental space, HUD’s Statement of Policy 

interpreted the regulations to require a general market value standard as the 

basis for the analysis, rather than the market rate among settlement service 

providers.   

 

 The general market value is the rent that a non-settlement service provider 

would pay for the same amount of space and services in the same or 

comparable building.   

 

 General market value allows payments for facilities and services actually 

furnished, but does not take into account any value for the referrals that might 

be reflected in the rental payment.   

 

 The cost of above general market rate rental payments could likely be passed 

on to the consumer in the settlement costs, which is exactly what RESPA 

Section 8(a) is intended to prevent.   

 

 Aside from the market rate for the rentals, evidence of actual usage of the 

leased space is relevant to the determination of general market value.  If the 

lease is a mere “sham rental agreement”, meaning that no goods, services, or 

facilities are actually provided, then the rent in its entirety may be considered 

a disguised referral fee.   

 

 An example of a “sham rental agreement”, the Statement of Policy highlighted 

an enforcement case, which involved a title insurance company that paid a 

real estate broker for renting a conference room that was rarely used.   

 

 HUD determined that the inflated rental payment and the rare usage of the 

rented space support the conclusion that the rent was a disguised referral fee 
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in violation of Section 8(a).  Another example of this will be highlighted in 

the enforcement portion of the presentation.   

 

 Last, I’m going to highlight key aspects of the HUD Advisory Letter from 

Grant E. Mitchell, which outlines elements to consider when determining if 

you may have a potential Section 8(a) issue at your bank.  Let’s move on to 

Slide 17.   

 

 The HUD Advisory Letter dated March 24, 1994 responds to the question, 

“May a person in the real estate settlement service business pay for or be paid 

for a potential customer list?”   

 

 As noted on Slide 17, HUD responded indicating that it’s an improper referral 

if payment is conditioned on the number of closed transactions resulting from 

the lead or any other considerations such as endorsement of the settlement 

service.   

 

 An example of a referral may be where a lead generator tells the lead, “XYZ 

Bank will give you the best mortgage.”   

 

 Now that I’ve covered applicable supervisory guidance, Troy will continue 

with some information on recent case law and enforcement.   

 

Troy Bressette: Thank you, Lisa.  Please move on to Slide 18.  In 2014 the CFPB issued a 

Consent Order against Lighthouse Title, Incorporated for its payment of fees 

pursuant to MSAs, which were really a disguise for the payment of illegal 

referral fees.   

 

 While there were a number of issues contributing to the violation, a few areas 

I’d like to highlight include: Lighthouse and its counterparties did not make a 
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determination of, or document the fair market value of the marketing services.  

We may actually be on Slide 19.  I apologize.   

 

 Fees were based on the volume of closings and title insurance referrals 

Lighthouse received through the counterparties.  Lighthouse did not monitor 

counterparties to determine whether it received the services outlined in the 

marketing agreements.  Ultimately, the CFPB determined that the payments 

made by Lighthouse pursuant to the MSAs were payments for referrals, and 

imposed a $200,000 civil money penalty against Lighthouse.  Please move to 

Slide 20.   

 

 In this more recent enforcement case, the CFPB found that the mortgage 

lender, Prospect Mortgage LLC, established MSAs with real estate brokers 

that actually served to disguise payments for referrals.   

 

 As part of a lead agreement, the brokers engaged in the practice of writing in 

Prospect into their real estate listings.  “Writing in” meant that the brokers and 

their agents required anyone seeking to purchase a listed property to obtain 

prequalification with Prospect; even consumers who had prequalified for a 

mortgage with another lender.   

 

 Some of the other issues the CFPB identified included many of the lead 

agreements had exclusivity clauses.  The mortgage company tracked the 

number of referrals made by each broker and adjusted the amounts paid 

accordingly.   

 

 There were desk rental relationships with over 100 different parties that were 

not just for renting space as the brokers also promised to promote Prospect as 

a preferred lender and endorsed Prospect’s services.  Prospect also 
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conditioned desk rental payments on the number of referrals received as 

opposed to the general market value of the space.   

 

 The outcome of the case was that the CFPB ordered Prospect to pay $3.5 

million civil money penalty for its illegal conduct, and the real estate brokers 

and servicer were subject to a collective for $495,000 in consumer relief, 

repayment of ill-gotten gains, and penalties.   

 

 Last under enforcement, the FDIC recently imposed a civil money penalty 

against HomeStreet Bank in the State of Washington.  Let’s move on to Slide 

21.   

 

 HomeStreet, through its now discontinued Home Loan Center, was providing 

payments to real estate brokers and home builders for the referral of mortgage 

business.  This was accomplished through marketing agreements where the 

bank and real estate brokers advertised their services together online.   

 

 Also problematic was the bank’s rental of desk space at the real estate broker 

and homebuilder locations for amounts that exceeded fair market value.  The 

excess over fair market value was considered compensation for the referral of 

mortgage business.   

 

 The bank has since terminated all such arrangements and agreements, and 

discontinued its home loan center based mortgage banking business.  As of 

November 6, just under three weeks ago today, the bank stipulated to the 

payment of a $1.35 million civil money penalty without admitting or denying 

violations of law.   

 

 It’s  important to note that co-marketing arrangements and desk rental 

agreements are permissible when the fee bears a reasonable relationship to the 
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fair market value of marketing or rental costs.  However, such agreements and 

arrangements violate RESPA Section 8(a), when the amounts paid exceed fair 

market value and the excess is for the referral of settlement service business.   

 

 Now that I’ve covered some of the recent case law and enforcement actions, 

Lisa will address the various supervisory tools the FDIC may use to address 

RESPA Section 8(a) violations.   

 

Lisa Borio: Thank you Troy.  Let’s move on to Slide 22.  This part of the presentation 

addresses the FDIC’s supervisory responses to co-marketing and desk rental 

issues examiners have identified through consumer compliance examinations.   

 

 Our response has varied depending on the facts and circumstances of each 

situation.  Depending on the specifics of each case, some concerns have been 

addressed through Matters Requiring Board Attention or recommendations.  

In some instances, Level 3/High Severity or Level 2/Medium Severity 

violations were cited.   

 

 Violations have sometimes resulted in informal enforcement actions such as 

Board Resolutions or Memoranda of Understanding; and in more severe 

cases, consent orders, civil money penalties, or orders for restitution have 

resulted.   

 

 Although not exclusively related to co-marketing and desk rental issues, we 

have referred RESPA issues to the CFPB when violations involved entities 

outside our jurisdiction.  These have included mortgage companies and/or 

institutions with total assets of $10 billion or more.   
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 We have referred over 30 cases to the CFPB in the past seven years.  Nearly 

half of these have related to illegal referral fees under RESPA Section 8, and 

five since 2013 have involved civil money penalties.   

 

 We will now discuss the Compliance Management System as it relates to 

RESPA Section 8(a).  Please turn to Slide 23.   

 

 A bank’s Compliance Management System or CMS, is an integral part of 

ensuring that your institution complies with RESPA Section 8(a).  I will now 

discuss best practices for Section 8(a) risk mitigation.  Please keep in mind 

that these best practices only apply to the extent your institution engages in 

related activities.   

 

 Regarding Board and management oversight: management should identify and 

define the consumer protection and all other risks associated with desk rental 

and joint marketing agreements; ensure that senior management and staff 

responsible for and involved in mortgage lending, participate in RESPA 

Section 8(a) training.   

 

 Ensure compliance and legal review desk rental or joint marketing contracts, 

and perform due diligence and conduct ongoing monitoring of third-party 

relationships involving individuals under contract who generate leads or 

identify prospective mortgage borrowers.   

 

 Regarding the Compliance Program, let’s first discuss policies and 

procedures.  Your policies and procedures should address desk rental and joint 

marketing activities including a required approval process and standardized 

forms and agreements that have been reviewed by bank counsel.  These forms 

can assist your management in ensuring that employees comply with RESPA.   
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 Some other best practices for policies and procedures include:  Defining 

relevant activities and detailing what RESPA Section 8(a) permits and what is 

prohibited; addressing the specific types of activities in which the bank is 

engage; having an approval process for entering into desk rental or joint 

marketing agreements; discussing how to value the desk rental and joint 

marketing activities and any bank limits on expenditures; and stating 

documentation and record retention requirements.   

 

 Now let’s discuss training best practices.  These include:  Ensuring your 

training program includes RESPA Section 8(a) regulatory requirements and 

prohibitions; training employees on your policies and procedures covering 

desk rental and joint marketing agreements so they understand what is 

required and expected; ensuring your compliance officer or Compliance 

Department staff stays abreast of changes to applicable law, guidance, and 

statements from regulatory agencies on RESPA and Section 8(a) so changes 

are incorporated into your training program.   

 

 Some monitoring and audit best practices are:  Including RESPA Section 8(a) 

and applicable activities in your monitoring and auditing program.  This will 

assist you in gauging if employees are following your policies, procedures, 

and regulatory requirements,  and detecting and correcting issues early on will 

help limit the bank’s exposure to liability.   

 

 Last but not least are best practices for consumer complaint procedures.  

Ensuring that your complaint procedures consider complaints from consumers 

who might be raising potential Section 8 issues such as higher than anticipated 

fees related to settlement services, or being required to use a specific 

settlement service provider.   

 



NWX-FDIC 
Moderator: Troy Bressette 

11-21-19/10:00 am CT 
Confirmation # 9673081 

Page 21 

 An effective whistleblower policy might also encourage staff to report any 

potential instances on illegal referral fees or kickbacks.   

 

 Our last presentation topic is consumer compliance examinations and what 

examiners would look at if we include RESPA Section 8(a) in a review at 

your bank.  Please move to Slide 24.   

 

 Consistent with our consumer compliance examination procedures, examiners 

will ask during the earliest stages of the examination process, namely the pre-

examination interview, about whether an institution has any of these types of 

relationships that may present RESPA Section 8(a) risks.   

 

 We will gather information and documentation to assess these risks and 

determine the extent to which your CMS identifies and mitigates the risks.   

 

 Some areas examiners will review include:  Oversight, due diligence, and 

ongoing monitoring; bank records documenting loan origination activity; the 

bank’s actual practices compared to the contract’s terms and conditions, 

including the compensation structure; valuations and rental expense history;  

and examiners will review any high rental payment to determine whether it is 

bona fide or is really a disguised referral fee.   

 

 Before we move into the Q&A portion of the presentation we want to 

encourage you to reach out to regional office staff such as your Review 

Examiner, and our Assistant Regional Directors for technical assistance if 

your institution identifies a potential Section 8(a) violation.   

 

 A satisfactory CMS works to identify, correct, and prevent violations and 

instances of consumer harm.  We are always available to assist you with any 

questions.   
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 So we’ve covered a lot of ground in a relatively short period of time.  Let’s 

move into the Q&A portion of the presentation.   

 

Troy Bressette: Alright, this is your opportunity to ask whatever questions you may have.  

Operator can we please open the line for questions.   

 

Coordinator: Thank you.  We will now begin the question and answer session.  If you 

would like to ask a question, please press star 1 on your phone and record 

your name clearly.  Your name is needed in order to introduce your question.   

 

 If you choose to withdraw your question please press star 2.  Again to ask a 

question please press star 1.  It will take a few moments for questions to come 

through.  Please stand by.   

 

Troy Bressette: So just a quick note, that given the complex and fact-specific nature of 

RESPA Section 8(a), there may be some questions that require additional 

follow-up and research.  But in those instances we’ll follow-up with a 

question and answer document that will be posted to the industry call Web 

page so everybody will have access to that.   

 

 Now while we’re waiting on questions to queue up, I do have a question here 

submitted via email in advance of the call.   

 

 The question reads, “A company provides an Internet based forum for realtors 

and lenders to co-market listing.  In this particular example, the service is free 

to realtors, and lenders pay a monthly fee.  In order for the realtor to get the 

full benefit of the advertising services for their listing the realtor must, quote-

unquote, pair up with a lender.  The lender is not directly paying any realtor 

but, it is our opinion -- not our, the FDIC, but our, that of the author of the 
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question -- in essence would be subsidizing the cost of the advertising if they 

were chosen to be paired with.  We were hoping to get some feedback on 

these types of relationships and lead sources.”   

 

 So our response on that, first I want to note that we did omit the name of the 

provider in this question.  First, because we don’t have any direct experience 

with the particular provider, and second, we don’t want to provide a blanket 

approval or disapproval of any particular third-party service provider or online 

marketing activity.   

 

 If the institution were to reach out to us to discuss a Web based co-marketing 

relationship, or if we were to review this onsite at an examination, examples 

of questions we would ask and areas we would explore to help evaluate it for 

RESPA Section 8(a) purposes might include: first how does the pairing 

process work?  Is there a shared cost or does the lender actually cover the full 

expense of an advertisement? 

 

 We would factor this into a pro rata share determination.  In a hypothetical 

situation involving a joint marketing piece, a lender paying 100% of the cost 

of a joint advertisement potentially could be -- and I stress could be – 

problematic, as it does not reflect the pro rata share by both parties for the 

advertisement.   

 

 In addition I’d also highlight a RESPA FAQ document issued by HUD.  

Specifically question and answer number 18 states, “Can a mortgage banker 

and a real estate broker advertise their services together, for example, on the 

same brochure or newspaper advertisement?”   
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 Nothing in RESPA - here’s the response.  Nothing in RESPA prevents joint 

advertising.  However, if one party is paying less than a pro rata share for the 

brochure or advertisement, there could be a RESPA violation.   

 

 Now the next possible follow-up questions we’d ask relate to exclusivity.  

Does the advertisement state or imply an exclusive relationship between a 

realtor and a mortgage lender?   

 

 Is there an element of the ad that could be viewed as affirmatively influencing 

a consumer’s decision on what lender to obtain financing through?   

 

 You would want to ensure that the marketing piece is truly an advertisement 

rather than an endorsement of a particular service provider as well.  

Remember, one key purpose of RESPA Section 8(a) is to avoid undue 

influence in all aspects of the mortgage process, and preserving consumer’s 

ability to shop for settlement services.   

 

 So with that I would ask the operator, do we have any questions in the queue?   

 

Coordinator: We do have one question coming in.  One moment.   

 

Troy Bressette: Thank you.   

 

Coordinator: Our first question comes from Linda Smith.  Your line is open.   

 

Linda Smith: Thank you.  I had three different questions that I actually put on the Q&A in 

the Webinar.  I had three different scenarios.  If we offer an incentive to 

borrowers for a new home development - lower closing costs, a lower interest 

rate, but these are incentives to the borrower.  And we’re not providing 
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anything of value to the contractor, but our marketing material might be 

placed in a model home, would that be a violation?   

 

Lisa Borio: Okay.  So I’m just going to refer to FAQs about RESPA for the industry.  And 

there’s a question number 17.  “Can a lender give a borrower an incentive?”   

 

 And the response is, “RESPA doesn’t prohibit - does not prohibit a lender or 

any other settlement service provider from giving the borrower an incentive, 

as long as it is not based on anyone referring business to the lender.”   

 

Troy Bressette: And did you have a second part to your question?   

 

Linda Smith: Yes, I do.  There’s actually three.  The second one, a contractor in our area has 

a list of preferred lenders.  And then they advertise those preferred lenders on 

their Web site and marketing material.  But they wanted the bank to agree to 

waive any escrow by the contractor for items that they hadn’t completed at 

settlement.  And, so in our opinion they were getting something of value.  And 

we weren’t sure if that was a violation.   

 

Troy Bressette: I think your inclination towards potentially problematic areas is on point.  You 

know of course we’d need more information to truly evaluate that transaction 

or that type of activity.  But you’ve hit on the primary areas of potential 

concern there.  And third?   

 

Linda Smith: The third question I have, a realtor wanted to hold an educational seminar for 

potential borrowers.  And they wanted the bank to present the information on 

lending.  What we weren’t sure of, and it ended up falling apart, but the realtor 

was going to pay for the seminar itself - the food, the venue.  And we weren’t 

paying anything to be there.  So we wondered if that would be a violation?   
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Troy Bressette: I think in that scenario you could potentially have a RESPA Section 8(a) 

issue.  Again, I think it’s one of those areas where we’d want to take a little bit 

of a deeper dive into that seminar and any potential sharing of costs that may 

or may not be going on.  And looking a bit more into what constitutes the 

thing of value.   

 

 Thank you very much for your questions.  We appreciate it.  Operator do we 

have any additional questions in the queue?   

 

Coordinator: At this time we do not.  But as a reminder for those who would like to ask a 

question, please press star 1 on your phone and record your name.   

 

Troy Bressette: I did want to just let participants on the call know too, that we’re not able to 

see questions that you might be typing in through the WebEx forum.  So if 

you have done that and we’re not addressing them, that’s why – those 

technical difficulties.   

 

 Please feel free to press star zero and let the operator know that you’d like to 

ask a question, as an alternative.  We’ll take a few more minutes to allow 

those to queue up if they’re out there.  We also have the email address that our 

Regional Director provided at the beginning, and just as a reminder that’s 

fdiccommunicationsny@fdic.gov.   

 

Coordinator: We have no questions in the queue.   

 

Troy Bressette: Okay.  Well, we’d like to thank everybody for participating in today’s call.  

We hope you found it beneficial, and please feel free to reach out to us if 

there’s anything else that you’d like to discuss.  Thanks and I hope everybody 

has a great day.   

 



NWX-FDIC 
Moderator: Troy Bressette 

11-21-19/10:00 am CT 
Confirmation # 9673081 

Page 27 

Coordinator: That does conclude today’s conference.  Thank you for participating.  You 

may disconnect at this time.  Speakers please allow a moment of silence and 

stand by for your post conference.   

 

 

END 
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	Coordinator: Welcome and thank you all for standing by.  For the duration of today’s conference all parties will be in listen-only mode until the question and answer session of today’s conference.  I would like to inform all parties that today’s conference is being recorded.  If you object you may disconnect at this time.  I would now like to turn the conference over to Regional Director Frank Hughes.  Sir, you may begin.   
	 
	Frank Hughes: Good morning and thank you for joining us.  I’m Frank Hughes, Regional Director for the FDIC’s New York Region.  I would like to welcome everyone to today’s call.  As part of our ongoing effort to provide timely and meaningful information to the banking industry, the FDIC’s New York Region conducts periodic conference calls on matters that impact your banks.   
	 
	 Today’s call is entitled, Understanding and Mitigating Real Estate Settlement Procedures Act Section 8(a) Risks.   
	 
	 These calls provide an opportunity for open communication outside of the examination process.  And they are a great way to address and clarify expectations for areas of greater complexity or where we’ve seen trends develop in other parts of the country.   
	 
	 Although the vast majority of FDIC supervised banks have not had issues arise in the area of RESPA Section 8(a), some banks have engaged in activities that present a heightened level of consumer compliance risk such as marketing service agreements or desk rentals.   
	 
	 In addition, although most banks adhere to consumer compliance regulations and do not run afoul of RESPA Section 8(a), we want to share ways to identify, address, and mitigate related legal and compliance risks.   
	 
	 The first half of the call will address the regulatory purpose and coverage of Regulation X and RESPA Section 8(a), Safe Harbors under RESPA Section 8(c), recent case law and enforcement implications, and supervisory responses to RESPA Section 8(a) issues.   
	 
	 The second half of the call will discuss how to identify and address compliance and legal risks associated with RESPA Section 8(a) at your bank.   
	 
	 We hope this call provides you with a clear understanding of the risks that your bank may face, and how you can take steps to mitigate them, and we appreciate your participation.   
	 
	 Your confirmation email included a copy of the slides to aid you in following today’s presentation and to be used for future reference.  If you have any questions related to this presentation you can email us any time during our call at fdiccommunicationsny@FDIC.gov.   
	 
	 We will also have a question and answer session at the end of this presentation.  And the operator will provide procedures for calling in with a question.   
	 
	 With me today are two presenters with considerable knowledge of our subject matter, Review Examiner Troy Bressette, and Senior Compliance Examiner Lisa Borio.  I will now turn the program over to Troy to begin our presentation.   
	 
	Troy Bressette: Thank you very much Frank.  Good morning everyone.  We’re glad you’re able to join us for today’s regulatory conference call on Understanding and Mitigating the Risks of RESPA Section 8(a).   
	 
	 Before we get started it’s important to note that the FDIC evaluates each RESPA Section 8(a) matter on a factual, case-by-case basis.  Therefore, none of what we share today on the presentation is intended to provide a blanket approval or disapproval of any specific practices.   
	 
	 We’re now on Slide 2, which provides an outline for our presentation.  To give you a roadmap for the presentation, we’ll cover five primary topics including the following: the purpose and coverage of Regulation X and RESPA Section 8(a); an overview of supervisory guidance relating to RESPA Section 8(a), and more specifically to marketing service agreements including Web based advertising and desk rentals.   
	 
	 We’ll also cover recent case law and enforcement and an overview of supervisory responses, as well as best practices for the Compliance Management System to help ensure adequate controls are in place to mitigate compliance risks associated with RESPA Section 8(a).   
	 
	 We’ll also cover the types of documents and areas examiners look at when Section 8(a) is reviewed at a consumer compliance examination.   
	 
	 And finally, today’s presentation will conclude with a 15 to 20 minute question and answer session where we’ll take your questions over the phone and address those emailed in advance of the call.  Let’s move on to Slide 3.   
	 
	 First, let’s look at the purpose of RESPA Section 8(a).  Congress stated that one of the general purposes of RESPA was to protect consumers from unnecessarily high settlement charges caused by certain abusive practices in federally related mortgage transactions.   
	 
	 We’ll delve into the definition of federally related mortgage loans a little later on in the presentation.  Among the abusive practices that RESPA expressly prohibits are kickbacks and referral fees.  Congress sought to eliminate those payments because of the costs these payments may ultimately be passed on to consumers through inflated mortgage settlement costs.  Moving on to Slide 4.   
	 
	 The citation for Section 8(a) and the corresponding provision in Regulation X are shown on Slide 4.  Specifically, RESPA Section 8(a) states, “No person shall give and no person shall accept any fee, kickback, or thing of value pursuant to any agreement or understanding, oral or otherwise, that business incident to, or part of a real estate settlement service involving a federally related mortgage loan, shall be referred to any person.”     
	 
	 This is basically a long way of saying that this section prohibits people from entering into agreements for providing something of value in exchange for a referral.  The language in the regulation is extensive so I’m going to break this down over the course of the next several slides.   
	 
	 As we talk about understanding the risks of RESPA Section 8(a), we need to keep in mind the regulatory history of RESPA.  The Department of Housing and Urban Development, or HUD, previously had rulemaking authority for RESPA and Regulation X.   
	 
	 However, on July 21, 2011, pursuant to the Dodd-Frank Act, RESPA administration and enforcement transferred to the CFPB.  As part of the transfer the CFPB stated that pending further action, it would adopt and apply all official commentary, guidance, and policy statements issued by HUD prior to the transfer.   
	 
	 So in analyzing RESPA we look to CFPB’s current interpretations.  But we also look to HUD’s previous RESPA interpretations as well.  In most cases the CFPB has not deviated from HUD’s previous positions involving RESPA, with one exception that we’ll discuss later.   
	 
	 We will also cover some of the applicable supervisory guidance issued by both HUD and the CFPB later on in the presentation.   
	 
	 Now I just discussed the letter of the law but, what about its coverage?  Let’s turn to Slide 5.   
	 
	 RESPA applies to activities involving a settlement service and a federally related mortgage loan.  The regulation defines settlement services as any service provided in connection with a prospective or actual settlement to include all aspects of residential mortgage lending, real estate brokering, title insuring, loan settlement and closing, and appraising.   
	 
	 Effectively, this definition covers all activities related to the origination, processing, underwriting, closing, and funding of most one-to-four family home loans.   
	 
	 Similarly, federally related mortgage loan is a broad term that encompasses just about any consumer purpose home secured loan.  Examples of federally related mortgage loans, subject to Section 8(a) include mortgages, equity loans, and home equity lines of credit or HELOCs.  One exception is that some temporary construction loans may not be covered.   
	 
	 I’ll now hand it over to Lisa who will go over the elements of a RESPA Section 8(a) violation.   
	 
	Lisa Borio: Thank you Troy.  We’re now moving on to Slide 6.  Slide 6 outlines the three elements of a RESPA Section 8(a) violation.   
	 
	 To truly grasp the risks associated with RESPA Section 8(a), it is important for us to first understand what a violation of this section entails.  There are three elements that must be present for a violation to exist.   
	 
	 First, a payment or transfer of a thing of value.  Second, that payment or transfer must be pursuant to an agreement or understanding to refer settlement services.  And third, the agreement or understanding results in an actual referral.  Because these risks may be present in a number of situations relating to marketing or desk rentals, it is useful to keep these elements in mind as you review your activities to help ensure compliance.   
	 
	 These three elements are constant and will always apply regardless of specific circumstances.  Let’s now delve into each of the three elements of Section 8(a).  Please refer to Slide 7 for the first element.   
	 
	 The first element is the payment or exchange of a thing of value.  Under RESPA, a thing of value is a broad term that covers both monetary and non-monetary items.   
	 
	 There are a few examples of things of value depicted on Slide 7.  For example, cash is an obvious thing of value.  But other things such as paying for marketing or advertising services are less obvious, but may also constitute a thing of value.  Even a mutual referral agreement where I give you a referral and you give me a referral in return, can be a thing of value.   
	 
	 Let’s discuss the next element under Section 8(a), which we dive into on Slides 8 through 10.   
	 
	 Slide 8 shows us that the second element of a RESPA Section 8(a) violation is an agreement or understanding to refer settlement service business.  An agreement or understanding does not need to be formal or written.  In fact, it is very rare to find formal written agreements to make referrals.   
	 
	 An agreement or understanding can also be oral or it can be implied by the party’s practices and patterns of conduct.  We’ll get into more details on referrals on Slide 9.   
	 
	 Slide 9 shows the definition of referral.  It is any action that has the effect of affirmatively influencing the selection by any person of a particular settlement service provider.  Or when a person paying for a settlement service is required to use a particular provider.   
	 
	 While this gives an overview of the definition, let’s take a look at a couple of aspects of referral that can be particularly problematic.  Slide 10 please.   
	 
	 A referral can take on several different forms.  For example, requiring a person paying for a settlement service to use a particular settlement service provider; that required use can be an improper referral.  For example, if you want to use my company for the mortgage, you must use “ABC Title.”   
	 
	 There is also another referral related area I’d like to highlight.  It’s not uncommon to see a situation where a party offers a package deal or combination of settlement services, or offers discounts or rebates to consumers for the purchase of multiple settlement services.   
	 
	 This in and of itself, is not necessarily a required use; however, in order to avoid being considered a required use, any package or discount must be optional to the purchaser.   
	 
	 Furthermore, the discount also must be a true discount below the prices that are otherwise generally available, and the discount must not be made up by higher costs elsewhere in the settlement process.  For example, if a package of services is offered at a discount, then other fees may not be increased for other settlement services.   
	 
	 Another important consideration relating to referrals is distinguishing a lead from a referral.  To distinguish a lead from a referral, we look at whether the entity providing the lead is merely giving contact information to the settlement service provider, or if the entity if affirmatively influencing a consumer’s decision.   
	 
	 While the former is acceptable, the latter is not.  Furthermore, steering may be one form of affirmative influence, and required use of a particular provider is another.   
	 
	 We’ve covered the first two elements of a RESPA Section 8 violation and addressed those elements in detail.  Now let’s move on to the final one on the next slide.  Slide 11 please.   
	 
	 The third element of a RESPA Section 8(a) violation is that the agreement or understanding must have resulted in an actual referral.  Keep in mind that there is no requirement that a loan is made from the referral to meet this third element of a Section 8(a) violation.   
	 
	 I’ve covered the elements of a RESPA Section 8(a) violation, and now Troy will discuss the Safe Harbor Provisions starting on Slide 12.   
	 
	Troy Bressette: Thank you, Lisa.  When determining whether your institution may be engaged in an activity that might violate Section 8(a), reviewing the three elements we just discussed isn’t the stopping point.   
	 
	 While Section 8(a) of RESPA identifies conduct that is prohibited, Section 8(c) of RESPA lists conduct that is permitted.  Section 8(c) identifies certain Safe Harbors.  It is important for you to be aware of Section 8(c) so that you can apply these Safe Harbors to situations at your bank.  This will help you verify if an issue is a potential violation or if it may be permissible.   
	 
	 The specific Safe Harbors or permissible activities are listed in Section 1024.14(g) of Regulation X.  Some, but not all of the Safe Harbors are listed here on Slide 12.   
	 
	 For example, a payment by a lender to its agent or contractor for services actually performed in originating, processing, or funding a loan, is a Safe Harbor and would not be considered a RESPA Section 8(a) violation.  As long as the payment was reasonably related to fair market value for those services.   
	 
	 Next we’re going to discuss some of the common Safe Harbors.  Let’s move on to Slide 13.   
	 
	 One of the more common Safe Harbor exceptions is outlined in Section 8(c)(2).  In order for this Safe Harbor to apply, Section 8(c)(2) sets forth a two-part test.   
	 
	 First, there must be a bona fide payment for goods, services, or facilities.  A bona fide payment means payment of reasonable market value.  It’s important to note here that the payment must be reasonably related to fair market value.   
	 
	 Second, the goods, services, or facilities must actually be provided or performed.  If payment is made, but the goods, services, or facilities are not provided or performed, there may be a “sham transaction.”  This situation exists in instances where an agreement is present but only on paper with no actual delivery of goods, services, or facilities.   
	 
	 We’d be remiss if we didn’t at least address a case that had implications on the Safe Harbor provisions of RESPA Section 8(c)(2), and that is PHH Corporation versus the CFPB.   
	 
	 In this case the CFPB brought an enforcement action against PHH for violations of RESPA Section 8(a).  In finding that there was a violation, the CFPB applied a new narrow interpretation of the 8(c)(2) Safe Harbor, which varied from the prior HUD interpretation.   
	 
	 Ultimately, the court rejected the CFPB’s new interpretation, holding that HUD’s longstanding guidance is correct.   
	 
	 Now that we’ve covered the purpose and coverage of RESPA Section 8(a) and its related Safe Harbor provisions under Section 8(c), I’ll hand it back over to Lisa to address some supervisory guidance.   
	 
	Lisa Borio: Thanks Troy.  Please turn to Slide 14.  In this section I’ll cover regulatory guidance issued by the CFPB in 2015, and a past statement of policy and an advisory letter issued by HUD which are still applicable today.   
	 
	 Before we discuss RESPA Section 8(a) related supervisory guidance, I want to note that the FDIC does not cite violations or take enforcement actions based on supervisory guidance.  Rather, any actions we take are based on the laws and regulations.   
	 
	 Supervisory guidance however, is an important tool for providing insight to the industry, as well as supervisory staff, and serves as a transparent way to ensure consistency in our supervisory approach.   
	 
	 The purpose of discussing this supervisory guidance is to provide further insight to our institutions on how you can administer your Compliance Management Systems to prevent violations of RESPA Section 8(a).   
	 
	 Slide 14 lists the documents that I will cover as these are the most relevant, but I also want to note that this is not an exhaustive list.  Please turn to Slide 15.   
	 
	 Let’s discuss the CFPB’s RESPA Compliance and Marketing Service Agreement’s Bulletin 2015-5, first.  The bulletin provides an overview of the federal prohibition on mortgage kickbacks and referral fees, and the legal and regulatory risks lenders face by entering into these contracts.  It primarily focuses on Marketing Service Agreements or  MSAs.   
	 
	 The bulletin also notes that parties participating in the mortgage industry should carefully consider the legal and compliance risks arising from MSAs.  These types of agreements may create opportunities for parties to pay or accept illegal compensation for making referrals of settlement service business.   
	 
	 So what is a MSA?  An MSA is a contract for marketing services that often involves providers of settlement services in a mortgage loan transaction such as a lender, real estate agent, broker, or title company.   
	 
	 MSAs may also involve third parties who are not settlement service providers such as membership organizations.  Membership organizations may require people to subscribe or pay a membership fee and might include but are not necessarily limited to, professional, trade, or volunteer associations.   
	 
	 An MSA can be viewed as an umbrella term which may include co-marketing arrangements which typically involve a relationship with a broker or real estate agent, and online marketing platforms, joint marketing agreements, or advertising agreements.   
	 
	 The CFPB explains that while MSAs are usually framed as payment for advertising or promotional services, in some cases the payment is actually disguised compensation for referrals.   
	 
	 If you recall from Troy’s discussion earlier in the presentation, any agreements that entails exchanging a thing of value for referrals of settlement service business could violate RESPA Section 8(a), regardless of whether an MSA is involved.   
	 
	 As of the date of the bulletin the CFPB’s enforcement actions against companies and individuals for violations of RESPA have resulted in more than $75 million in penalties.  The payment of improper kickbacks and referral fees has been the basis of almost all of these actions.   
	 
	 Now let’s discuss HUD’s Statement of Policy, 1996-3, which covers rental of office space, lockouts, and retaliation, on Slide 16.   
	 
	 HUD issued this Statement of Policy relating to lenders leasing desks or office space in real estate brokerage offices at higher than market rates in exchange for referrals of business.   
	 
	 Desk rentals may be concerning as these could be ways to disguise kickbacks to real estate brokers for the referral of business to settlement service providers.  In this statement, HUD noted that an example of a thing of value is a rental payment that is higher than ordinarily paid for facilities.  HUD issued this Statement of Policy in response to numerous complaints making such allegations.   
	 
	 Like our earlier discussions surrounding prohibited and permissible activities under RESPA Section 8(a), this Statement of Policy notes that payments for goods or facilities actually furnished or services actually performed, are permissible.   
	 
	 However, if the payment bears no reasonable relationship to the market value of the goods or services provided, then the part of the payment in excess of the market value is not for services or goods actually performed or provided.   
	 
	 In assessing the market value of the rental space, HUD’s Statement of Policy interpreted the regulations to require a general market value standard as the basis for the analysis, rather than the market rate among settlement service providers.   
	 
	 The general market value is the rent that a non-settlement service provider would pay for the same amount of space and services in the same or comparable building.   
	 
	 General market value allows payments for facilities and services actually furnished, but does not take into account any value for the referrals that might be reflected in the rental payment.   
	 
	 The cost of above general market rate rental payments could likely be passed on to the consumer in the settlement costs, which is exactly what RESPA Section 8(a) is intended to prevent.   
	 
	 Aside from the market rate for the rentals, evidence of actual usage of the leased space is relevant to the determination of general market value.  If the lease is a mere “sham rental agreement”, meaning that no goods, services, or facilities are actually provided, then the rent in its entirety may be considered a disguised referral fee.   
	 
	 An example of a “sham rental agreement”, the Statement of Policy highlighted an enforcement case, which involved a title insurance company that paid a real estate broker for renting a conference room that was rarely used.   
	 
	 HUD determined that the inflated rental payment and the rare usage of the rented space support the conclusion that the rent was a disguised referral fee in violation of Section 8(a).  Another example of this will be highlighted in the enforcement portion of the presentation.   
	 
	 Last, I’m going to highlight key aspects of the HUD Advisory Letter from Grant E. Mitchell, which outlines elements to consider when determining if you may have a potential Section 8(a) issue at your bank.  Let’s move on to Slide 17.   
	 
	 The HUD Advisory Letter dated March 24, 1994 responds to the question, “May a person in the real estate settlement service business pay for or be paid for a potential customer list?”   
	 
	 As noted on Slide 17, HUD responded indicating that it’s an improper referral if payment is conditioned on the number of closed transactions resulting from the lead or any other considerations such as endorsement of the settlement service.   
	 
	 An example of a referral may be where a lead generator tells the lead, “XYZ Bank will give you the best mortgage.”   
	 
	 Now that I’ve covered applicable supervisory guidance, Troy will continue with some information on recent case law and enforcement.   
	 
	Troy Bressette: Thank you, Lisa.  Please move on to Slide 18.  In 2014 the CFPB issued a Consent Order against Lighthouse Title, Incorporated for its payment of fees pursuant to MSAs, which were really a disguise for the payment of illegal referral fees.   
	 
	 While there were a number of issues contributing to the violation, a few areas I’d like to highlight include: Lighthouse and its counterparties did not make a determination of, or document the fair market value of the marketing services.  We may actually be on Slide 19.  I apologize.   
	 
	 Fees were based on the volume of closings and title insurance referrals Lighthouse received through the counterparties.  Lighthouse did not monitor counterparties to determine whether it received the services outlined in the marketing agreements.  Ultimately, the CFPB determined that the payments made by Lighthouse pursuant to the MSAs were payments for referrals, and imposed a $200,000 civil money penalty against Lighthouse.  Please move to Slide 20.   
	 
	 In this more recent enforcement case, the CFPB found that the mortgage lender, Prospect Mortgage LLC, established MSAs with real estate brokers that actually served to disguise payments for referrals.   
	 
	 As part of a lead agreement, the brokers engaged in the practice of writing in Prospect into their real estate listings.  “Writing in” meant that the brokers and their agents required anyone seeking to purchase a listed property to obtain prequalification with Prospect; even consumers who had prequalified for a mortgage with another lender.   
	 
	 Some of the other issues the CFPB identified included many of the lead agreements had exclusivity clauses.  The mortgage company tracked the number of referrals made by each broker and adjusted the amounts paid accordingly.   
	 
	 There were desk rental relationships with over 100 different parties that were not just for renting space as the brokers also promised to promote Prospect as a preferred lender and endorsed Prospect’s services.  Prospect also conditioned desk rental payments on the number of referrals received as opposed to the general market value of the space.   
	 
	 The outcome of the case was that the CFPB ordered Prospect to pay $3.5 million civil money penalty for its illegal conduct, and the real estate brokers and servicer were subject to a collective for $495,000 in consumer relief, repayment of ill-gotten gains, and penalties.   
	 
	 Last under enforcement, the FDIC recently imposed a civil money penalty against HomeStreet Bank in the State of Washington.  Let’s move on to Slide 21.   
	 
	 HomeStreet, through its now discontinued Home Loan Center, was providing payments to real estate brokers and home builders for the referral of mortgage business.  This was accomplished through marketing agreements where the bank and real estate brokers advertised their services together online.   
	 
	 Also problematic was the bank’s rental of desk space at the real estate broker and homebuilder locations for amounts that exceeded fair market value.  The excess over fair market value was considered compensation for the referral of mortgage business.   
	 
	 The bank has since terminated all such arrangements and agreements, and discontinued its home loan center based mortgage banking business.  As of November 6, just under three weeks ago today, the bank stipulated to the payment of a $1.35 million civil money penalty without admitting or denying violations of law.   
	 
	 It’s  important to note that co-marketing arrangements and desk rental agreements are permissible when the fee bears a reasonable relationship to the fair market value of marketing or rental costs.  However, such agreements and arrangements violate RESPA Section 8(a), when the amounts paid exceed fair market value and the excess is for the referral of settlement service business.   
	 
	 Now that I’ve covered some of the recent case law and enforcement actions, Lisa will address the various supervisory tools the FDIC may use to address RESPA Section 8(a) violations.   
	 
	Lisa Borio: Thank you Troy.  Let’s move on to Slide 22.  This part of the presentation addresses the FDIC’s supervisory responses to co-marketing and desk rental issues examiners have identified through consumer compliance examinations.   
	 
	 Our response has varied depending on the facts and circumstances of each situation.  Depending on the specifics of each case, some concerns have been addressed through Matters Requiring Board Attention or recommendations.  In some instances, Level 3/High Severity or Level 2/Medium Severity violations were cited.   
	 
	 Violations have sometimes resulted in informal enforcement actions such as Board Resolutions or Memoranda of Understanding; and in more severe cases, consent orders, civil money penalties, or orders for restitution have resulted.   
	 
	 Although not exclusively related to co-marketing and desk rental issues, we have referred RESPA issues to the CFPB when violations involved entities outside our jurisdiction.  These have included mortgage companies and/or institutions with total assets of $10 billion or more.   
	 
	 We have referred over 30 cases to the CFPB in the past seven years.  Nearly half of these have related to illegal referral fees under RESPA Section 8, and five since 2013 have involved civil money penalties.   
	 
	 We will now discuss the Compliance Management System as it relates to RESPA Section 8(a).  Please turn to Slide 23.   
	 
	 A bank’s Compliance Management System or CMS, is an integral part of ensuring that your institution complies with RESPA Section 8(a).  I will now discuss best practices for Section 8(a) risk mitigation.  Please keep in mind that these best practices only apply to the extent your institution engages in related activities.   
	 
	 Regarding Board and management oversight: management should identify and define the consumer protection and all other risks associated with desk rental and joint marketing agreements; ensure that senior management and staff responsible for and involved in mortgage lending, participate in RESPA Section 8(a) training.   
	 
	 Ensure compliance and legal review desk rental or joint marketing contracts, and perform due diligence and conduct ongoing monitoring of third-party relationships involving individuals under contract who generate leads or identify prospective mortgage borrowers.   
	 
	 Regarding the Compliance Program, let’s first discuss policies and procedures.  Your policies and procedures should address desk rental and joint marketing activities including a required approval process and standardized forms and agreements that have been reviewed by bank counsel.  These forms can assist your management in ensuring that employees comply with RESPA.   
	 
	 Some other best practices for policies and procedures include:  Defining relevant activities and detailing what RESPA Section 8(a) permits and what is prohibited; addressing the specific types of activities in which the bank is engage; having an approval process for entering into desk rental or joint marketing agreements; discussing how to value the desk rental and joint marketing activities and any bank limits on expenditures; and stating documentation and record retention requirements.   
	 
	 Now let’s discuss training best practices.  These include:  Ensuring your training program includes RESPA Section 8(a) regulatory requirements and prohibitions; training employees on your policies and procedures covering desk rental and joint marketing agreements so they understand what is required and expected; ensuring your compliance officer or Compliance Department staff stays abreast of changes to applicable law, guidance, and statements from regulatory agencies on RESPA and Section 8(a) so changes ar
	 
	 Some monitoring and audit best practices are:  Including RESPA Section 8(a) and applicable activities in your monitoring and auditing program.  This will assist you in gauging if employees are following your policies, procedures, and regulatory requirements,  and detecting and correcting issues early on will help limit the bank’s exposure to liability.   
	 
	 Last but not least are best practices for consumer complaint procedures.  Ensuring that your complaint procedures consider complaints from consumers who might be raising potential Section 8 issues such as higher than anticipated fees related to settlement services, or being required to use a specific settlement service provider.   
	 
	 An effective whistleblower policy might also encourage staff to report any potential instances on illegal referral fees or kickbacks.   
	 
	 Our last presentation topic is consumer compliance examinations and what examiners would look at if we include RESPA Section 8(a) in a review at your bank.  Please move to Slide 24.   
	 
	 Consistent with our consumer compliance examination procedures, examiners will ask during the earliest stages of the examination process, namely the pre-examination interview, about whether an institution has any of these types of relationships that may present RESPA Section 8(a) risks.   
	 
	 We will gather information and documentation to assess these risks and determine the extent to which your CMS identifies and mitigates the risks.   
	 
	 Some areas examiners will review include:  Oversight, due diligence, and ongoing monitoring; bank records documenting loan origination activity; the bank’s actual practices compared to the contract’s terms and conditions, including the compensation structure; valuations and rental expense history;  and examiners will review any high rental payment to determine whether it is bona fide or is really a disguised referral fee.   
	 
	 Before we move into the Q&A portion of the presentation we want to encourage you to reach out to regional office staff such as your Review Examiner, and our Assistant Regional Directors for technical assistance if your institution identifies a potential Section 8(a) violation.   
	 
	 A satisfactory CMS works to identify, correct, and prevent violations and instances of consumer harm.  We are always available to assist you with any questions.   
	 
	 So we’ve covered a lot of ground in a relatively short period of time.  Let’s move into the Q&A portion of the presentation.   
	 
	Troy Bressette: Alright, this is your opportunity to ask whatever questions you may have.  Operator can we please open the line for questions.   
	 
	Coordinator: Thank you.  We will now begin the question and answer session.  If you would like to ask a question, please press star 1 on your phone and record your name clearly.  Your name is needed in order to introduce your question.   
	 
	 If you choose to withdraw your question please press star 2.  Again to ask a question please press star 1.  It will take a few moments for questions to come through.  Please stand by.   
	 
	Troy Bressette: So just a quick note, that given the complex and fact-specific nature of RESPA Section 8(a), there may be some questions that require additional follow-up and research.  But in those instances we’ll follow-up with a question and answer document that will be posted to the industry call Web page so everybody will have access to that.   
	 
	 Now while we’re waiting on questions to queue up, I do have a question here submitted via email in advance of the call.   
	 
	 The question reads, “A company provides an Internet based forum for realtors and lenders to co-market listing.  In this particular example, the service is free to realtors, and lenders pay a monthly fee.  In order for the realtor to get the full benefit of the advertising services for their listing the realtor must, quote-unquote, pair up with a lender.  The lender is not directly paying any realtor but, it is our opinion -- not our, the FDIC, but our, that of the author of the question -- in essence would
	 
	 So our response on that, first I want to note that we did omit the name of the provider in this question.  First, because we don’t have any direct experience with the particular provider, and second, we don’t want to provide a blanket approval or disapproval of any particular third-party service provider or online marketing activity.   
	 
	 If the institution were to reach out to us to discuss a Web based co-marketing relationship, or if we were to review this onsite at an examination, examples of questions we would ask and areas we would explore to help evaluate it for RESPA Section 8(a) purposes might include: first how does the pairing process work?  Is there a shared cost or does the lender actually cover the full expense of an advertisement? 
	 
	 We would factor this into a pro rata share determination.  In a hypothetical situation involving a joint marketing piece, a lender paying 100% of the cost of a joint advertisement potentially could be -- and I stress could be – problematic, as it does not reflect the pro rata share by both parties for the advertisement.   
	 
	 In addition I’d also highlight a RESPA FAQ document issued by HUD.  Specifically question and answer number 18 states, “Can a mortgage banker and a real estate broker advertise their services together, for example, on the same brochure or newspaper advertisement?”   
	 
	 Nothing in RESPA - here’s the response.  Nothing in RESPA prevents joint advertising.  However, if one party is paying less than a pro rata share for the brochure or advertisement, there could be a RESPA violation.   
	 
	 Now the next possible follow-up questions we’d ask relate to exclusivity.  Does the advertisement state or imply an exclusive relationship between a realtor and a mortgage lender?   
	 
	 Is there an element of the ad that could be viewed as affirmatively influencing a consumer’s decision on what lender to obtain financing through?   
	 
	 You would want to ensure that the marketing piece is truly an advertisement rather than an endorsement of a particular service provider as well.  Remember, one key purpose of RESPA Section 8(a) is to avoid undue influence in all aspects of the mortgage process, and preserving consumer’s ability to shop for settlement services.   
	 
	 So with that I would ask the operator, do we have any questions in the queue?   
	 
	Coordinator: We do have one question coming in.  One moment.   
	 
	Troy Bressette: Thank you.   
	 
	Coordinator: Our first question comes from Linda Smith.  Your line is open.   
	 
	Linda Smith: Thank you.  I had three different questions that I actually put on the Q&A in the Webinar.  I had three different scenarios.  If we offer an incentive to borrowers for a new home development - lower closing costs, a lower interest rate, but these are incentives to the borrower.  And we’re not providing anything of value to the contractor, but our marketing material might be placed in a model home, would that be a violation?   
	 
	Lisa Borio: Okay.  So I’m just going to refer to FAQs about RESPA for the industry.  And there’s a question number 17.  “Can a lender give a borrower an incentive?”   
	 
	 And the response is, “RESPA doesn’t prohibit - does not prohibit a lender or any other settlement service provider from giving the borrower an incentive, as long as it is not based on anyone referring business to the lender.”   
	 
	Troy Bressette: And did you have a second part to your question?   
	 
	Linda Smith: Yes, I do.  There’s actually three.  The second one, a contractor in our area has a list of preferred lenders.  And then they advertise those preferred lenders on their Web site and marketing material.  But they wanted the bank to agree to waive any escrow by the contractor for items that they hadn’t completed at settlement.  And, so in our opinion they were getting something of value.  And we weren’t sure if that was a violation.   
	 
	Troy Bressette: I think your inclination towards potentially problematic areas is on point.  You know of course we’d need more information to truly evaluate that transaction or that type of activity.  But you’ve hit on the primary areas of potential concern there.  And third?   
	 
	Linda Smith: The third question I have, a realtor wanted to hold an educational seminar for potential borrowers.  And they wanted the bank to present the information on lending.  What we weren’t sure of, and it ended up falling apart, but the realtor was going to pay for the seminar itself - the food, the venue.  And we weren’t paying anything to be there.  So we wondered if that would be a violation?   
	 
	Troy Bressette: I think in that scenario you could potentially have a RESPA Section 8(a) issue.  Again, I think it’s one of those areas where we’d want to take a little bit of a deeper dive into that seminar and any potential sharing of costs that may or may not be going on.  And looking a bit more into what constitutes the thing of value.   
	 
	 Thank you very much for your questions.  We appreciate it.  Operator do we have any additional questions in the queue?   
	 
	Coordinator: At this time we do not.  But as a reminder for those who would like to ask a question, please press star 1 on your phone and record your name.   
	 
	Troy Bressette: I did want to just let participants on the call know too, that we’re not able to see questions that you might be typing in through the WebEx forum.  So if you have done that and we’re not addressing them, that’s why – those technical difficulties.   
	 
	 Please feel free to press star zero and let the operator know that you’d like to ask a question, as an alternative.  We’ll take a few more minutes to allow those to queue up if they’re out there.  We also have the email address that our Regional Director provided at the beginning, and just as a reminder that’s fdiccommunicationsny@fdic.gov.   
	 
	Coordinator: We have no questions in the queue.   
	 
	Troy Bressette: Okay.  Well, we’d like to thank everybody for participating in today’s call.  We hope you found it beneficial, and please feel free to reach out to us if there’s anything else that you’d like to discuss.  Thanks and I hope everybody has a great day.   
	 
	Coordinator: That does conclude today’s conference.  Thank you for participating.  You may disconnect at this time.  Speakers please allow a moment of silence and stand by for your post conference.   
	 
	 
	END 


