
October 8, 2019

MEMORANDUM TO: Board of Directors

FROM: Doxeen R. Eberley, Director
Division of Risk Management up~a=~~i~-r~}~i

Mark Pearce, Directox
Division of Depositor an Cansumex Protection

SUBJECT: Notice of'Proposed RuXemaking. Rescission of regulations
transferred from the Office of Thrift Supervision contained in 12
CFR part 390, subpart S, and confanivng amendments to existing
FDIC regulations.

Summary: Staff recommends that the FDIC Board of Directors (`Board") approve and
authorize fox publication in the Federal Register with a 30-day public comment period; a notice
of proposed rulemaking ("NPR") to rescind and remove 12 Ck'R part 390, subpart S, entitled
State Savings Associations—Operations, and amend the following FDIC regulations to make
them applicable to State savings associations:

• 12 CFR part 303, subparts D {merger transactions), F (change of director or senior
executive officer), az~d K (prompt corrective action);

• 12 CFR part 326, subpart B (procedures for monitoring Bank Secrecy Aet
compliance};

• 12 CFR 337.3 (limifs on extension of credit to executive officers, directors, and
principal shareholders of iMsured nonmember banks) and 337.11 (effect of other
banking practices); and

• 12 CFR part 353 (Suspicious Activity Reports).

In addition, the NPR would include technical amendments to section 337.3 of the FDIC's
regulations to correct cross-references to the Board of Governors of the Federal Reserve's
Regulation Q that are incorrect due to revisions to Regulation O,

Upon removal of part 390, subpart S and the conforming amendments, all FDIC-
supexvisedinstitutions would follow substantially the same regulations and guidance regarding
their operation.

Recommendation: Staff is requesting that the Board approve the notice of proposed rulemaking
and authorize its publication in the Federal Regzste~ with a 30-day comment period.

Concur:

Nicholas J. Podsi 'y
General Counsel



I. Background — OTS Rule Transfer to FDIC

Beginning July 21, 2011, the transfer date established by section 311 of the Dodd-Frank

Act,l the powers, duties, and functions formerly performed by the Office of Thrift Supervision

("OTS") were divided among the FDIC, as to State savings associations, the Office of

Comptroller of the Currency ("OCC"), as to Federal savings associations, and the Board of

Governors of the Federal Reserve System ("FRB"), as to savings and loan holding companies.

Section 316(b) of the Dodd-Frank Act2 provides the manner of treatment for all orders,

resolutions, determinations, regulations, and other advisory materials that were issued, made,

prescribed, or allowed to become effective by the OTS. The section provides that if such

regulatory materials were in effect on the day before the transfer date, they continue in effect and

are enforceable by or against the appropriate successor agency until they are modified,

terminated, set aside, or superseded in accordance with applicable law by such successor agency,

by any court of competent jurisdiction, or by operation of law.

Section 316(c) of the Dodd-Frank Act3 further directed the FDIC and the OCC to consult

with one another and to publish a list of the continued OTS regulations that would be enforced

by the FDIC and the OCC, respectively. On June 14, 2011, the Board approved for issuance in

the Federal Register a "List of OTS Regulations to be Enforced by the OCC and the FDIC

Pursuant to the Dodd-Frank Wall Street Reform and Consumer Protection Act."4

Although section 312(b)(2)(B)(i)(II) of the Dodd-Frank Acts granted the OCC

rulemaking authority relating to both State and federal savings associations, nothing in the Dodd-

1 12 U.S.C. § 5411.

2 12 U.S.C. § 5414(b).

3 12 U.S.C. § 5414(c).

4 76 FR 39247 (July 6, 2011).

5 i2 u.s.c. § s412~v)(2)(B)(i)(ii~.
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Frank Act affected the FDIC's existing authority to issue regulations under the Federal Deposit

Insurance Act6 ("FDI Act") and other laws as the "appropriate Federal banking agency" or under

similar statutory authority. Section 312(c) of the Dodd-Frank Act amended section 3(q) of the

FDI Acts and designated the FDIC as the "appropriate Federal banking agency" for State savings

associations. As a result, when the FDIC acts as the designated "appropriate Federal banking

agency" (or under similar authority) for State savings associations, the FDIC is authorized to

issue, modify, and rescind regulations involving such institutions.

On June 14, 2011, operating pursuant to this authority, the Board reissued and re-

designated certain transferred regulations of the former OTS as new FDIC regulations.$ In the

preamble to this interim rule, the FDIC specifically noted that its staff would evaluate the

transferred OTS regulations and might later recommend incorporating the transferred OTS

regulations into existing FDIC regulations, amending them, or rescinding them, as appropriate.

II. Section by Section Analysis

Part 390, subpart S covers a broad range of subjects over its 38 sections, including

chartering documents, the issuance and sale of State savings association securities, mergers and

consolidations, advertising, composition of the board of directors, tying restrictions, employment

contracts, affiliate transactions, insider loans, pension plans, capital rules for subordinated debt

securities and certain preferred stock, capital distributions, management and financial policies,

examinations, financial derivatives, interest-rate-risk management, Bank Secrecy Act, fidelity

bonds, conflicts of interest, and changes of directors or officers. The Federal RegzsteN notice

contains full descriptions of the requirements of part 390, subpart S and the justifications for

~ 12 U.S.C. § 1811 et seq.

12 U.S.C. § 1813(q).

$ 76 FR 47652 (Aug. 5, 2011).
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rescinding and removing each section. Because summarizing each section and the justification

for its removal would be lengthy, staff has prepared Appendix A, which contains a summary of

each section and the justification for its rescission and removal.

III. Recommendation

Based on the foregoing, staff recommends that the Board approve the attached Resolution

to adopt and authorize the publication in the FedeNal Regzster of the referenced NPR for public

comment.

Staff contacts:

Karen J. Currie, Division of Risk Management Supervision, (202) 898-3981

Cassandra Duhaney, Division of Depositor and Consumer Protection (202) 898-6804

Sue Dawley, Legal Division, (202) 898-3556

Greg Feder, Legal Division (202) 898-8724

Linda Hubble Ku, Legal Division, (202) 898-6634



Appendix A

12 CFR 390, Sub art S. State Davin s Associations-0 erations ~~
Section Pro osed Treatment Rationale NPR ~
§390.330 Chartering documents. Rescind Since the FDIC is not a chartering authority, it II.A.

defers to State law regarding chartering
document re uirements.

§390.331 Securities: Statement of non-insurance. Rescind Statement that a security is not insured is not II.B.
necessary because it is not a ~~deposit" or
~~insured deposit" under §3(I) or (m) of the FDI
Act, and part 328 prohibits use of the FDIC seal
in advertisin nonde osit roducts.

§390.332 Merger, consolidation, purchase or sale Rescind; amend subpart D As amended, part 303, subpart D would II.C.
of assets, or assumption of liabilities of part 303 to apply to provide the same requirements for SSAs and

State savings associations State nonmember banks (SNBs) while
(SSAs) and take into addressing certain SSA-specific requirements of
account Home Owners' HOLA.
Loan Act (HOLA) provisions
re ardin SSA mer ers

§390.333 Advertising Rescind §5 of the Federal Trade Commission (FfC) Act II.D.
prohibits unfair or deceptive trade practices or
acts; the FDIC enforces §5 under §8 of the FDI
Act. §390.333 prohibitions would be
redundant.

§390.334 Directors, officers, and employees Rescind A regulation of board membership/service for II.E.
an SSA is unnecessary as SNBs and SSAs must
comply with the laws of their chartering
authorities. The FDIC Pocket Guide for
Directors highlights appropriate conduct for
directors.

§390.335 Tying restriction exception Rescind. The transferred regulation refers to ~~the II.F.
regulations issued by the Board of Governors of
the Federal Reserve System." The Dodd-Frank
Act gave the FRB rulemaking authority for
§5(q) of HOLA (12 U.S.C. 1464(q)) and Reg LL
(12 CFR 238), but enforcement authority to the
a ro riate Federal bankin a en
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12 CFR 390, Sub art S. State Davin s Associations-0 erations
Section Pro osed Treatment Rationale NPR ~
§390.336 Employment contracts Rescind §§ 30 and 39 of the FDI Act and Appendix A to II.G.

part 364 prohibit unsafe and unsound
em to ment com ensation radices.

§390.337 Transactions with affiliates Rescind §18(j) of the FDI Act and §11 of HOLA apply §S II.H.
23A and 23B of the Federal Reserve Act to
SNBs and SSAs, respectively, in the same
manner and to the same extent as if they were
member banks. The FDIC has interpreted "in
the same manner" to include the application of
the FRB's Reg W, which implements §§ 23A
and 23B.

§390.338 Loans by State savings associations to Rescind §; amend 337.3 (1) §390.338 is redundant of §337.3 as amended II.I.
their executive officers, directors, and to apply to FDIC-supervised
principal shareholders institutions and (2) to

correct cross-references
necessitated by the FRB's
renumbering of Regulation
O (3) to eliminate transition
provisions of 337.3 that are
no Ion er needed

§390.339 Pension plans Rescind The §364 Interagency Safety and Soundness II.J.
Guidelines prohibits compensation practices
that could lead to material loss or damage to
the sponsor. ERISA and Internal Revenue
Code recordkeeping provisions also are
a licable.

§390.340 OfFers and sales of securities at an Rescind The Interagency Statement on Retail Sales of II.K.
office of a State savings association Nondeposit Investment Products and the FDIC

Statement of Policy Regarding the Use of
Offering Circulars in Connection with Public
Distribution of Bank Securities address the
substance of this section.

§390.341 Inclusion of subordinated debt Rescind Many of the requirements of §390.341 are II.L.
securities and mandatorily redeemable duplicative of the FDIC Statement of Policy
preferred stock as supplementary Regarding the Use of Offering Circulars in
ca ital Connection with Public Distribution of Bank
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12 CFR 390, Sub art S. State Davin s Associations-0 erations
Section Pro osed Treatment Rationale NPR ~

Securities. Further, the criteria for tier 2 capital
treatment are in the FDIC's capital rules in part
324.

§390.342 Capital distributions by State savings Rescind With the rescission of 390.342-348, this II.M.3.
associations sco in is not necessa

§390.343 What is a capital distribution? Rescind; amend part 303, Capital distributions are defined in §§ 18(i) and II.M.4.
subpart K (implementing 38 of the FDI Act and in 12 CFR part 303,
§38 of the FDI Act (PCA)) subpart K.
to a I to SSAs.

§390.344 Definitions applicable t~ capital Rescind Definitions applicable to this group of §§ are II.M.S.
distributions not necessary because we are rescinding this

rou of
§390.345 Must I file with the FDIC? Rescind; amend The four instances in which an application is II.M.6.

§§ 303.203, 303.241 to required and the 2 instances where a notice is
make applicable to SSAs. required generally are covered by §§ 303.203

and 303.241 (as amended). The revised
treatment will apply the same obligations on
SSAs as on SNBs.

§390.346 How do I file with the I=DIC? Rescind §390.346 provides filing instructions for capital II.M.7.
distributions that are subject to application or
notice requirements under §390.345, including
instructions concerning a filing's content,
schedules, and timing. Because staff proposes
rescinding §390.345, these provisions would no
longer be applicable. Filing requirements are in
art 303 sub art K.

§390.347 May I combine my notoce or Rescind With the rescission of §390.245, §390.247 is II.M.8.
application with other notices or unnecessary. §§ 303.203 and 303.241 permit
applications? filings subject to those §§ as a single

a lication or concurrent) with other filin s.
§390.348 Will the FDIC permit rr~y capital Rescind Because we propose to rescind §390.245, II.M.9.

distribution? §390.348 is irrelevant. Applications under
§18(i) of the FDI Act and §303.241 are subject
to the statutory factors in §18(i)(4) of the FDI
Act.
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12 CFR 390, Sub art S. State .Savin s Associations-0 erations
Section Pro osed Treatment Rationale NPR §
§390.349 Management and financial policies Rescind §390.349 implements §4 of HOLA, requiring II.N.

that SSAs be operated in a safe and sound
manner and encouraging SSAs to provide
housing credit safely and soundly. Pursuant to
§39 of the FDI Act (which requires the federal
banking agencies to prescribe safety and
soundness standards) the FDIC has
promulgated the Interagency Safety and
Soundness Guidelines at 12 CFR part 364, App.
A. §390.349 is duplicative of the Interagency
Safe and Soundness Guidelines.

§390.350 Examinations and auditso appraisals; Rescind §390.350(a) provides for periodic examinations, II.O.
establishment and maintenance of which is redundant of §337.12. §390.350(a)
records and (b) allow the FDIC to require an appraisal

of real estate in connection with an
examination. §323.3(c) allows the FDIC to
require an appraisal whenever the FDIC
believes it is necessary to address safety and
soundness concerns. Thus, the appraisal
provisions of 390.350(a) and (b) are not
necessary. §390.350(c) provides for
maintenance of accurate and complete records
similar to the requirements of the Interagency
Safety and Soundness Guidelines at 12 CFR
part 364, App. A. §390.350(d) requires prior
notice of relocating records, but there is no
similar provision that applies to SNBs. Staff
recommends rescission to reduce burden.
§390.350(e) provides for the same notification
of performance of bank services requirements
found in 304.3 d .

§390.352 Financial derivatives Rescind §28(a) of the FDI Act and 12 CFR part 362 II.P.
allow an SSA to engage in activities permissible
for a Federal savings association, subject to
conditions. §163.172 of the OCCs regulations
overns the financial derivatives actions of



12 CFR 390, Sub art S. State Savin s Associations-0 erations
Section Pro osed Treatment Rationale NPR

FSAs renderin 390.352 unnecessa
§390.353 Interest-rate-risk-management Rescind The FDIC has existing regulations regarding II.Q.

procedures interest rate risk management (IRRM). Part 364
App. A, promulgated pursuant to §39 of the
FDI Act, contains recommendations re IRRM
policies and procedures. Since those
regulations may be directly applied to SSAs,
staff recommends rescission and removal of
390.353.

§390.354 Procedures for monitoring Bank Rescind; amend §§326.1 §326.8 contains nearly identical BSA II.R.
Secrecy Act (BSA) compliance and .8 to apply to FDIC- procedures for SNBs to those in §390.354. Staff

supervised institutions. recommends amending §326.8 to apply to all
FDIC-su ervised institutions

§390.355 Suspicious Activity Reports and other Rescind; amend §§ 353.1 Subsection (a) requires SSAs to make periodic II.S.
reports and statements and .3 to apply to FDIC- reports to the FDIC in such a manner and on

supervised institutions such forms as the FDIC may prescribe. Various
statutes and regulations require reporting to
the FDIC, making §390.355(a) unnecessary.

Subsection (b) prohibits SSAs from making
false or misleading statements or omissions.
The OCC rule applies to all savings associations,
and FDIC can enforce that rule.

Subsection (c) requires a SSA maintaining bond
insurance coverage to promptly notify its carrier
and file a proof of loss concerning any covered
losses more than twice the deductible amount.
Staff has not identified a direct need for this
provision, and there is no analogous provision
in Federal or state banking law. Parity and
burden reduction justify rescission and removal.

Subsection (d) requires SSAs to file a
Suspicious Activity Report ("SAR'~ when they
detect a known or suspected violation of
Federal law or a sus icious transaction related

C~



12 CFR 390, Sub art S. State 5avin s Associations-0 erations
Section ! Pro osed Treatment Rationale i NPR

to a money laundering activity or a violation of
law or regulation. Part 353 and 31 U.S.C. §
5813(8) provide the basis for the FDIC with
respect to SNBs and are sufficient for SSAs.

Subsection 390.355(e) requires SSAs within the
jurisdiction of a Federal Home Loan Bank
(FHLB) to provide data from the Call Report
upon the request of the FHLB. The FHLB has
discontinued the report for which the
information collection was designed and relies
on another index. Thus, 390.355(e) is moot.

§390.356 Bonds for directors, officers, Rescind There is no analogous provision that applies to II.T.
employees, and agents; form of and SNBs, so to reduce regulatory burden, we
amount of bonds should rescind.

§390.357 Bonds for agents Rescind There is no FDIC regulation analogous to this II.U.
provision. However, state law commonly
requires agent bonding. Staff recommends
that this rovision be rescinded.

§390.358 Conflicts of interest Rescind While section 8(e) of the FDI Act authorizes I.V.
enforcement actions against directors and
ofFicers who breach their fiduciary duties to the
depository institution, the existence and scope
of a fiduciar du is a matter of state law.

§390.359 Corporate opportunity Rescind State law addresses corporate opportunity and II.W.
breach of fiduciary duties. Section 8(e) of the
FDI Act authorizes enforcement actions against
directors and officers who breach their fiduciary
duties to the de osito institution.

§390.360 Change of director or senior executive Rescind; amend part 303, After amending subpart F of part 303 so that it II.X.1
officer subpart F to apply to SSAs applies to SSAs, section 390.360 is redundant

of section 303.100.
§390.361 Applicable definitions Rescind; amend part 303, After amending subpart F of part 303 so that it II.X.2

subpart F to apply to SSAs applies to SSAs, section 390.361 is redundant
of section 303.101.

I:~,



12 CFR 390, Sub art S. State Savin s Associations-0 erations
Section Pro osed Treatment Rationale NPR ~
§390.362 Who must give prior notice? Rescind; amend part 303, After amending subpart F of part 303 so that it II.X.3

subpart F to apply to SSAs applies to SSAs, section 390.362 is redundant.
of section 303.102 with one exception. Section
390.362(b) permits an individual not nominated
by management and seeking election to the
board to file an advance notice orthe notice
required by section 390.368. FDIC does not
believe the advance notice option is necessary
for prudent supervision and, therefore, in the
interest of supervisory consistency between
SNBs and SSAs, recommends that section
390.362 be rescinded.

§390.363 What procedures govern the filing of Rescind Section 390.363 references sections 390.103 II.X.4
my notice? through 390.110 for filing procedures. These

sections are substantively similar to the rules
found in subpart A of part 303 that prescribe
the general procedures for submitting filings to
the FDIC.

§390.364 What information must I include in Rescind Section 390.364 is substantively similar to II.X.5
my notice? section 303.102, but section 303.102 does not

s ecificall re uire fin er rints to be obtained.
§390.365 What procedures govern the FDIC's Rescind; amend part 303, Section 390.365 refers to procedures and II.X.6

review of my notice for subpart F to apply to SSAs timelines the FDIC will follow in reviewing a
completeness? notice and is substantively similar to section

303.11 and subsection 303.103(a). Section
303.11 applies to all filings and after amending
subpart F of part 303 so that it applies to SSAs,
section 390.365 will be unnecessa

§390.366 What standards and procedures will Rescind; amend part 303, After amending subpart F of part 303 so that it II.X.7
govern the FDIC review of the subpart F to apply to SSAs applies to SSAs, section 390.366 is redundant
substance of my notice? of section 303.103(c).

§390.367 When may a proposed director or Rescind; amend part 303, Section 390.367 is substantively similar to II.X.8
senior executive officer begin subpart F to apply to SSAs subsections 303.103 (a) and (b). After
service? amending subpart F of part 303 so that it

a lies to SSAs section 390.367 will be

I.d7



12 CFR 390, Sub art S. State Savin s Associations-0 erations
Section Pro osed Treatment Rationale NPR

unnecessary and duplicative of subsections
303.103 a and b .

§390.368 When will the FDIC waive the prior- Rescind; amend part 303, Section 390.398 is substantively similar to II.X.9
notice requirement? subpart F to apply to SSAs paragraph (c) of section 303.102. There is a

minor difference in the timing for filing a notice
for directors elected without the nomination of
management (7 days versus 2 business days).
Because maintaining alternative procedures for
SSAs and SNBs would be confusing and
burdensome and because section 390.398 is
otherwise substantively similar to paragraph (c)
of section 303.102, after amending subpart F of
part 303 so that it applies to SSAs, FDIC staff
ro oses to rescind section 390.398.




