
MEMORANDUM TO: Board of Directors
Federal Deposit Insurance Corporation

FROM: Maureen E. Sweeney
Director, Division of Resolutions and Receivershi s

DATE: July 10, 2019

SUBJECT: Final Rule to amend "Recordkeeping for Timely Deposit Insurance

Determination"

RECOMMENDATION

Staff recommends that the FDIC's Board of Directors (the "Board") adopt and approve

for publication in the Federal Register a final rule (the "final rule") to amend and restate 12

C.F.R. part 370, "Recordkeeping for Timely Deposit Insurance Determination" ("Part 370," or

the "Rule"). The final rule would make certain substantive revisions to Part 370 to better align

benefits and burden, clarify the Rule's requirements, and make technical corrections.

DISCUSSION

1. Background

The Board originally adopted Part 370 in 2016 to facilitate prompt payment of FDIC-

insured deposits in the event that a large insured depository institution ("IDI") fails. Part 370

requires each IDI with two million or more deposit accounts (each a "covered institution" or

"CI") to (1) configure its information technology ("IT") system to be capable of calculating the

insured and uninsured amount in each deposit account by ownership right and capacity, for use

by the FDIC in making deposit insurance determinations in the event of the institution's failure,

and (2) maintain complete and accurate information needed by the FDIC to determine deposit

insurance coverage with respect to each deposit account, except as otherwise provided. l

1 81 Fed. Reg. 87734 (Dec. 5, 2016).



On April 11, 2019, the FDIC published in the Federal Register a notice of proposed

rulemaking ("NPR") seeking comment on proposed amendments to the Rule to better balance

the benefits of the Rule with the burdens, provide limited relief where appropriate, and improve

clarity ("proposed rule").2 The FDIC proposed, among other things, to include an optional one-

year extension of compliance upon notification to the FDIC; to provide clarification regarding

the certification of compliance under § 370.10 and the effect of a change in law or a merger on a

CI's compliance; to provide for voluntary compliance; to revise actions that must be taken under

§ 370.5(a) with respect to deposit accounts with transactional features that are insured on a pass-

through basis; to amend the recordkeeping requirements set forth in § 370.4 for certain types of

deposit relationships; and to revise the process for exceptions requested pursuant to § 370.8(b).

The NPR's comment period ended on May 13, 2019, and the FDIC received five

comment letters in total: three comment letters from CIs, one joint comment letter from three

trade associations, and one comment letter from a financial intermediary that functions as a

deposit broker.

2. The Final Rule

A. Elective Extension of the Initial Compliance Date

CIs must implement the IT system and recordkeeping capabilities set forth in Part 370

before their compliance date, which is the date that is three years after the later of the effective

date or the date on which an IDI becomes a CI.3 Part 370 took effect on April 1, 2017, with a

compliance date of April 1, 2020 for IDIs that became CIs on the effective date.4 In the NPR,

the FDIC proposed to amend Part 370 to provide these CIs with an option to extend their April 1,

2 84 Fed. Reg. 14814 (Apr. 11, 2019).
3 12 C.F.R. §§ 370.6(a), 370.2(d).
4 Id.; 12 C.F.R. § 370.2(d).
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2020 compliance date by up to one year (to as late as April 1, 2021) upon notifi
cation to the

FDIC. The notification must be provided to the FDIC prior to the original Apri
l 1, 2020

compliance date and state the total number and dollar amount of deposits in dep
osit accounts for

which the CI expects its IT system would not be able to calculate deposit ins
urance coverage as

of the original compliance date.

The commenters voiced support for the FDIC's proposal and found one year 
to be an

appropriate length of time for an extension. While two commenters suggested 
the optional

extension should be available to all CIs, staff believes that extending this thr
ee-year

implementation period for a CI that became a CI after the effective date of A
pril 1, 2017 is

unnecessary. IDIs are accustomed to anticipating and meeting increased reg
ulatory requirements

as their size increases, and Part 370 already provides these CIs the ability to req
uest an extension

pursuant to § 370.6(b)(1) should they need it. One commenter recommende
d an "automatic"

extension, but staff believes that some CIs may not need an extension. Addition
ally, the

information in the notice will help the FDIC understand the extent to which 
the CI's capabilities

could be utilized should those capabilities be needed. The final rule amends Part 
370 as

proposed.

B. Compliance

Certification of compliance and deposit insuNance summary report. The Rule c
urrently

requires the chief executive officer or the chief operating officer of the CI to
 certify that the

institution is fully compliant with the requirements of Part 370 by the compli
ance date and

annually thereafter. In the NPR, the FDIC proposed to clarify that this certifica
tion is made to

the best of the executive's "knowledge and belief after due inquiry." Many 
commenters believed

that the § 370.10(a) compliance certification is unnecessary and should be elimi
nated from the
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Rule; and two commenters recommended that the Rule be revised to allow a qualified

compliance certification in which areas of noncompliance that require remediation are

acknowledged. Staff believes that the compliance certification is necessary and that this revi
sion

clarifies that the executive certify that it is his or her informed opinion that the certification is

accurate. Thus, the final rule amends Part 370 as proposed.

Effect of changes to law. In the NPR, the FDIC proposed to add a new paragraph (d) to §

370.10 to provide CIs with a grace period for deficiencies in compliance that result from a

change in law that alters the availability or calculation of deposit insurance. The FDIC would

specify the grace period following the change in law. While several commenters suggested that

the FDIC include an 18-month or 12-month minimum time frame, staff believes that the amount

of time needed will depend upon the scope of a change to law impacting a CI's part 370's

recordkeeping and IT capabilities. Therefore, the final rule amends Part 370 as proposed.

McNgeN. Part 370 does not expressly address mergers. In the NPR, the FDIC proposed to

add a new paragraph (e) to § 370.10 to provide aone-year grace period to remedy deficienci
es in

compliance resulting directly from a merger involving a CI. Several commenters supported the

proposed rule but requested a 24-month grace period based on the expectation that a CI would

need more than one year to merge systems and fully integrate records and operations as a result

of a merger. One commenter also suggested that this provision should be amended to address

deposit assumption transactions. Staff agrees with these commenters. The final rule provide
s a

24-month grace period following the effective date of a merger transaction for deficiencies in

compliance that are a direct result of a "merger transaction." For purposes of § 370.10(e),
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"merger transaction" has the same meaning as provided in sectio
n 18(c)(3) of the FDI Act and

includes deposit assumption transactions.s

C. Voluntary Compliance

In the NPR, the FDIC proposed to amend Part 370 to enable an
 IDI outside the scope of

Part 370 to become a covered institution by delivering written notice
 to the FDIC. The

compliance date for an IDI that makes this election would be the d
ate on which it submits its first

certification of compliance and deposit insurance coverage summary
 report pursuant to §

370.10(a). The FDIC proposed this revision to enable banking or
ganizations with one part 370

covered institution and one § 360.9 institution to develop a single
 unified deposit recordkeeping

and IT system that would be compliant with part 370 and no longe
r have to maintain a separate,

parallel system to satisfy the requirements of § 360.9.6 One comm
enter supported this proposal

recognizing that an IDI may voluntarily comply w~th Part 370 for
 efficiency when the IDI has an

affiliated CI and their holding company would prefer to compl
y with the Rule across its

organization. The final rule amends Part 370 as proposed.

D. Deposit accounts with "transactional features"

Purpose foN ident~ing deposit accounts with "transactional featu
res. " In the NPR, the

FDIC proposed to revise the definition of "transactional features"
 in order to identify accounts

primarily by reference to the third parties who can receive funds 
directly from the account by

methods that are not reflected in the close-of-business account
 balance on the day of initiation of

such transfer. Some commenters supported the FDIC's proposed
 revision but requested further

modification to clarify that deposit accounts utilized in certain bus
iness arrangements would not

be considered to have "transactional features." Other comment
ers expressed opposition to the

5 See 12 U.S.C. §1828(c).

6 84 FR 14814, 14817.



revisions, but staff believes that retaining the definition properly places 
the focus on those

alternative recordkeeping accounts that are most likely to require a deposit
 insurance

determination immediately upon failure. Retaining the definition also prov
ides each CI with the

option to comply with § 370.5(a) by taking the required actions for all a
lternative recordkeeping

accounts, or only those that have transactional features. The final rule s
ubstantially adopts the

definition of transactional features as proposed by retaining the term "tr
ansactional features" and

narrowing the definition to focus on accounts capable of making transfe
rs directly from the CI to

third parties by methods that would necessitate a prompt insurance d
etermination to avoid

disruptions to payment processing.

Actions required for certain accounts under ~ 370. S(a). In the NPR, the
 FDIC proposed

to revise the actions that a CI must take with regard to accounts with "tr
ansactional features" for

which a CI applies the alternative recordkeeping treatment set forth in §
 370.4(b)(1). Part 370

currently requires that a CI certify to the FDIC that the holder of one of 
these accounts will

provide to the FDIC the information needed for deposit insurance calcul
ation within 24 hours

after failure. The FDIC proposed removing the certification requirement a
nd instead requiring a

CI to take "steps reasonably calculated" to ensure that the account holde
r will provide to the

FDIC the information needed for a CPs Part 370-compliant information
 technology system to

accurately calculate deposit insurance within 24 hours after the failure o
f the CI. Under the

proposed rule, these steps would include: (1) entering into a contract
ual arrangement with the

account holder that obligates the account holder to provide the informat
ion needed immediately

upon the covered institution's failure; and (2) disclosing to the account 
holder that delay in

providing this information could result in delayed access to deposits in the 
event of the CI's

failure.



Commenters had concerns regarding challeng
es that amendment of bilateral deposit

agreements presents to CIs, and the final r
ule has adjusted the requirement accordingly.

Comments demonstrated that this provision c
ould not be accommodated by some account

holders and highlighted the burden that this
 imposed on CIs to re-negotiate agreements

 with

account holders who may ultimately not acce
pt such terms. Staff has considered the com

ments

and made further revisions to the proposed 
amendments. The final rule amends § 370.5(

a) in a

manner similar to that proposed in the NPR re
garding the minimum requirements for "ste

ps

reasonably calculated." The final rule enable
s a CI to make "a good faith effort" to enter

 into

contractual arrangements with the respectiv
e account holders. By requiring that CIs ma

ke a

good faith effort, the final rule provides flex
ibility to CIs whose account holders are una

ble or

unwilling to execute new deposit agreement
s addressing part 370-related information pro

duction

capabilities. The final rule also requires that a
 covered institution provide a disclosure to t

hese

account holders substantially similar to th
e disclosure set forth in the proposed rule and

 provide

these account holders with an opportunity to v
alidate their capability to deliver informatio

n

needed for calculation of deposit insurance co
verage in the format required by the covered

institution's information technology system.

Exceptions to ~ 370.5(a) requirements. Sec
tion 370.5(b) provides an enumerated list o

f

accounts that a CI need not address in the ac
tions required pursuant to § 370.5(a). The F

DIC

proposed two substantive revisions to this l
ist in the NPR: to expand the exception for m

ortgage

servicing accounts under § 370.5(b)(1) to in
clude all deposits in such an account, and to

 except

deposit accounts maintained for the benefit of
 others to the extent that the account contain

s

deposits that would be insured in one of three
 deposit insurance categories related to trust

s (i.e.

formal revocable trusts insured as described i
n 12 C.F.R. 330.10, irrevocable trusts insure

d as
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described in 12 C.F.R. 330.12, or irrevocable trusts insur
ed as described in 12 C.F.R. 330.13).

Commenters largely agreed with the FDIC's proposed rev
isions to § 370.5(b). The final rule

amends § 370.5(b), which lists account types for which a CI
 need not take these actions, as

proposed in the NPR.

E. Recordkeeping Requirements

Alternative RecoNdkeeping Requirements for Certain Trust 
Accounts. Part 370 currently

provides CIs the option of meeting the alternative recordkee
ping requirements set forth in §

370.4(b)(2) rather than the general recordkeeping require
ments set forth in § 370.4(a) for certain

types of trust deposit accounts insured in two of the three
 deposit insurance categories for trust

deposits (specifically, formal revocable trust deposit accoun
ts insured as described in 12 C.F.R. §

330.10 and irrevocable trust deposit accounts insured as des
cribed in 12 C.F.R. § 330.13). CIs

must meet the general recordkeeping requirements with 
respect to trust deposit accounts insured

in the deposit insurance category for irrevocable trust depos
it accounts for which the CI is trustee

that are insured as described in 12 C.F.R. § 330.12 ("DIT ac
counts"). In the NPR, the FDIC

proposed to revise § 370.4(b)(2) to include DIT accounts
 as deposit accounts eligible for the

alternative recordkeeping requirements. Nearly all of the
 commenters were supportive of the

FDIC's proposal to permit CIs to meet the alternative rec
ordkeeping requirements for DIT

accounts, and none objected. The final rule amends Part 
370 as proposed in this respect.

The FDIC also proposed to revise § 370.4(b)(2)(iii) by re
placing the requirement that a

CI maintain in its deposit account records for certain trust d
eposit accounts the corresponding

"pending reason" code from data field 2 of the pending fi
le format set forth in Appendix B with a

requirement that a CI maintain in the respective deposit acc
ount records the corresponding "right

and capacity code" from data field 4 of the pending file f
ormat set forth in Appendix B. Several
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commenters disagreed with the proposal to require a right a
nd capacity code rather than a

pending reason code. The final rule amends Part 370 to requi
re a coveredmstitution to maintain

the corresponding "right and capacity code" if the correct cod
e can be identified, otherwise it

may instead maintain the corresponding "pending reason
" code.

Pursuant to § 370.4(b)(2)(ii), a CI is required to maintain t
he unique identifier of the

grantor of a trust in its deposit account records for formal R
EV accounts and IRR accounts. The

FDIC solicited comment on this requirement in the NPR, a
sking for which types of trust

accounts CIs do not maintain identification of the grantor. 
The FDIC also asked whether it

would be difficult for CIs to obtain the grantor's identity in
 order to assign a unique identifier if

identifying information is not maintained in the deposit a
ccount records for certain types of trust

accounts. Commenters were generally not supportive of the 
requirement to identify trust grantors

for formal REV accounts and IRR accounts. Staff considered
 these comments and believes the

requirement to maintain grantor identification for formal R
EV accounts and IRR accounts should

be retained. The final rule does not remove the requiremen
t that grantor identity be maintained

in the deposit account records for formal REV accounts an
d IRR accounts with transactional

features because, without that information, the FDIC canno
t begin to calculate the minimum

amount of deposit insurance that would be available for tho
se accounts. Having the identity of

the grantor upon failure is expected to enable the FDIC, us
ing the covered institution's IT

system, to aggregate formal REV accounts that have the 
same grantor and provide access to

combined balances up to the amount of the SMDIA (curren
tly $250,000) in each category so that

payment instructions presented against these accounts can b
e processed after failure. The same

capability is expected for IRR accounts having a common g
rantor. This capability will facilitate

the FDIC's resolution efforts by enabling a successor IDI 
to continue payments processing

D



uninterrupted, and will also mitigate adverse effects of the cover
ed institution's failure on these

account holders.

Reco~dkeeping Requirements fog^ Deposits Resulting fi^om a Cred
it Balance on an

Account for Debt Owed to the CoveNed Institution. In the NPR,
 the FDIC proposed to add a new

subsection to § 370.4 to provide a different recordkeeping option 
for a particular type of deposit.

During the FDIC's outreach calls with several CIs, the CIs describ
ed many functional and

operational impediments to their ability to comply with the vario
us recordkeeping requirements

of § 370.4. In order to address the CIs' concerns, the FDIC prop
osed to add a new paragraph (d),

which would require that immediately upon a CI's failure, the CI
's IT systems) be capable of

restricting access to (i) any credit balance reflected on a custome
r's account associated with a

debt obligation to the CI or (ii) an equal amount in the customer'
s deposit account at the CI.

4

Section 370.4(d)(2)(i) would require the CI to be able to generat
e a file within 24 hours of failure

for all credit balances related to open-end loans (revolving credi
t lines) such as credit card

accounts and HELOCs. The 24-hour requirement would only ap
ply to consumer loan accounts

where the customer or borrower has the ability to draw on the 
credit line without the prior

approval or intervention of the CI. With respect to closed-end lo
an accounts with overpayments,

§ 370.4(d)(2)(ii) would require the CI to be able to generate a 
file promptly after the CI's failure.

The credit balance on a closed-end loan account would not be readi
ly available to the customer

prior to the final deposit insurance calculation; consequently, the
re would not be as much

urgency to receive and process the file in order to complete the dep
osit insurance determination.

One commenter supported the FDIC's recognition that deposit p
latforms and loan

systems should not have to be integrated for this purpose. Anoth
er commenter stated that access

to neither the open-end nor closed-end loan systems should be 
restricted after a CI's failure. One
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commenter asserted that the closed-end loan systems should not
 be restricted, and two other

commenters expressed their opposition to restricting access to
 credit card accounts during the

closing weekend after a CI's failure, citing inconvenience to the
 credit card holders. They

suggested that credit balances on credit card accounts should 
only be restricted when the credit

balance was near or above the SNIDIA. A majority of the comment
ers were not in favor of the

requirement that the file of credit balances be prepared in the Ap
pendix C format. One

commenter stated that the credit balance file for closed-end acco
unts should not have to be

prepared using the Appendix C format; other commenters ass
erted that a credit balance file

should only be required when the credit balance was above a spe
cified threshold or when the

aggregation of a credit balance and the deposit account balance 
were above the SNIDIA. Many

of the commenters recommended that the file of credit balanc
es be allowed to be prepared

manually.

Under the final rule, the recordkeeping requirements for credit b
alances on a CI's open-

end and closed-end loan account systems would be subject to dif
ferent standards. For open-end

accounts and close-end accounts, the CIs must be able to gene
rate the data file in the Appendix C

format. The data file for open-end account credit balances must
 be produced immediately upon

the CPs failure in order for the CI's IT system to calculate depos
it insurance within 24 hours

after failure. The data file for closed-end account credit balances
 could be produced at a later

time. The CI's systems would not have to restrict access to cred
it balances associated with either

the closed-end accounts or open-end accounts. Access to all of t
he CI's deposit systems would

be restricted at failure, and insured funds would only be released 
upon the completion of the

deposit insurance determination —including the aggregation o
f any credit balances.
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F. Relief

In the NPR, the FDIC proposed to amend §370.8(b) to 
expressly allow submission of a

joint exception request by more than one CI. The F
DIC also proposed to a new paragraph, §

370.8(b)(2), to provide that the FDIC will publish in t
he Federal Register a notice of its response

to each exception request in order to facilitate trans
parency and enable CIs to better understand

the types of requests that the FDIC would grant or den
y and the reasons therefor. Several

commenters requested that certain data be removed fr
om the FDIC response to exception

requests before publication in the Federal Register. T
he FDIC's notice of exception, however,

would not disclose either the identity of the requesti
ng CI(s) or any confidential or material

nonpublic information. Additionally, the proposed r
ule added a new paragraph, § 370.8(b)(3),

that would allow a CI to notify the FDIC that, based 
on substantially similar facts and the same

circumstances as presented in the notice published b
y the FDIC of relief granted to another CI,

the CI is electing to use the same exception. Such exc
eption would be considered granted

subject to the same conditions stated in the FDIC's pub
lished notice unless the FDIC informs the

CI to the contrary within 120 days after receipt of the 
CI's complete notification letter. One

commenter suggested that the standard should be that 
an invoked exception is based on

"substantially similar facts and circumstances." The f
inal rule amends Part 370 substantially as

proposed, with one further revision to modify the st
andard as proposed by the commenter. The

FDIC will still make the determination of whether a
 CI's facts and circumstances are

substantially similar to the facts and circumstances i
n the FDIC's published notice and retains the

ability to deny a CI's invocation of relief pursuant to §
 370.8(b)(3). While several commenters

recommended the FDIC shorten its proposed 120-day 
timeframe for disallowing a CI's invoked
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exception, staff believes that the 120-day t
ime frame for a response to a request unde

r this

process is appropriate.

G. Technical Modifications

Finally, the final rule makes the technical 
amendments to certain provisions of Par

t 370

as proposed in the NPR to clarify the Rule
's requirements, make technical correcti

ons, and

ensure consistency with the changes.

CONCLUSION

Staff recommends that the Board approv
e the final rule and authorize its publicatio

n in

the Federal Register.

CONCUR:
Nicholas J. Po~siadly

General Counsel
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