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AND COVENANT NOT TQ EXECUTE

This Settlerment and Release Agreement, Assignment and Covenant Not 10 Exccule
{*Agreement”) is made as of this n}jday of @g_{j 2013, by, between, and among the
foitowing undersigacd partics:

The Federal Depesit Insurance Corporation, in its capacity as receiver for Bank of
Wyoming and not in any other capacity {"FDIC-R"), and Mark W. Birkle, Vivian Buichan,
James D, Kirsch, Brian Yarmington, Morgan Lorson, James V. Wilson and Wiltard V. Wiison
{coliectively, the "Settling Individuals™) (individuaily, the FDIC-R snd the Setiling Individuais
may be referred 10 herein as “Party” and collectively as {he "Parties").

RECITALS

WHEREAS:
i, Prior to July 10, 2009, the Bank of Wyoming {the “Bank™) was & deposifory

institution organized and existing under the laws of the Swate of Wyoming; and

2 On July 10, 2009, the Bank was closed by the Ssate of Wyoming Department of
Audit, Division of Banking and pursuant to (2 US.C. § 1821(c), the Federal Deposit Insurance
Corporation wes appoinied recciver; and

i ‘The FOIC-R has asserted claims for compensalory damnages sgainst the Seitling
Individusls, refsied to heir conduct as directors, officers and/or employees of the Bank, as stated
in demand [etiers from the FDIC-R to the Settling Individuals, datzd on or shout April 12,2012
{the “FDIC-R’s Claims™). A true and correc! exermplar of the demand letters sent 1o each of the

Settiing Individuals is attached here(o as Exhibit “A™; and

4, Bancinsure, inc, {“Bancinsure”) issued Directots’ and Officers’ Liability
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[the " Policies™), which insured the directors and officers of the Bank according 10

the terms, provisions and conditions of the Policies; and

5. Prior to the Bank's failure, by letter dated July 9, 2009, Barcinsure was natified
by the Bank of circumstances that might give & claim against the Settling Individuals. The
Settling Individusls subsequently provided notice io Bancinsure of the FDIC-R's Claims under
the policies and the FDIC-R provided Banclnsure with the specifics af FDIC-R’s Cluims end
retevant documents by Jetter dated July 2C, 2012, A true and correct copy of the Juty 20, 2012
Jetter is attached hereto as Exhibit “B”. By letter dated June 11, 2012 and agein by lctier dawd
MNovember 29, 2012, Banclnsure denicd coverage for the FDIC-R's Claims under the Policies;
and

6. Banclusure has failed and refused 12 defend the Seutling Individuals against any of
the FDIC-R’s Claims. and has denicd any obligation fo indemnify the Sextling Individuals for
any scilement of judgment sssociated with the FDIC-R*s Claims, thereby exposing the Seuling
Individuals 10 a substantial judgment against their interests; end

1. The undersigned Parties deem it in their best {nferests fo enter into this Agreement
1o resobve the FDIC-R’s Clsims; and

8. The Partics also enter into (his Agreement beesuse of (i) Banclnsure's refusal @
defend, 10 advance defense costs, and 1o indemnify the Seitling Individuals in cannection with
the FDIC-R’s Cleaims, (il) Banclnsute’s failure (o protect the interest of the Settling Individuals
by failing and refusing 1o settle the FDIC-R's Claims; and

9 This Agreement is entered into under the authorily of Gainsco Insurance
Campany v. Amaze Production Co., 2002 Wy 122, 53 7.34 1051 {(Sup. Ct. 2002} and relaicd

cases: and




(0.  Bancinsurc was previded with notice of (his Agreement by the FBIC-R and the
Settling Individuels, and was fully advised as (o its ferms, prior to its exccution, Banclnsure,
however, continued in its refusal to defend the Seitling Individusls, of 1o pay the Scttling
Individuals® defens costs of indemnify the Settling Individuals with regard 1o the FDIC-R's
Claims.

NOW, THEREFORE, in consideratian of the promises, underiakings, Fayments, and
refeases stated hersin, the sufficiency of which consideration is hereby acknowiedged, the
undcrsigned Panties agree, cach with the other, as followy

SECTION I: Judgment, Covenant Not To Execute And Assignment Of Rights

A TheFDIC-R and e Seuling lndividual agree (o the enby af a final and binding
Confessed Sudgment in favor of the FDIC-R and against the Settting Individuals jointly and
severally in the amount of $2,500,000.00 (“Confessed I udgment”), in (he form aitachied hereto &y
Exhibit “C", or in such other form s is acceptable 10 the United States District Court for the
District of Wyoming. Upon execution of this Agreement by all Parties, counsel for the Partics
will have the Confessed Judgment entered by the United States Districs Court for the District of
Wyoming, or, in the discretion of the FDIC-R, in any other Wyoming court of competent
jurisdiction in which such a judgment is perruissible. pursuant 10 Wya. Stat. § 1-16-201, The
Sestling Individuals agree, afler consulation with their atorneys, that the amount ol the
Confesscd Judgment is a reasanabie calculation of what & jury would reasonably award the
FDIC-K 23 demages should the FDIC-R's claims proceed to trial,

B. Within fourteen (14) days {rom eatry of the Conlessed judgment, Defendants

shali pay $250,000.00 in a lump-sum 1o FDIC-R {““Lump-Sum Payment”).

_(oxp




C. The FRIC-R agrees that, other (han the $250,600.00 personal contribution
described above, in exchange for the Seitling Individuale’ assigament of insurance rights and
proceeds as described below, and subject 16 the othor terms of this Agreement:

3 The FDIC-R agrees to pursue collection of the remaining $2,250,C00 on
the Canfessed Judgment solely {rom Banclesure and not from apy other personal asscts of the

Settling Individuals.

2. The FDIC-K sgrees not to scek any further reliel pther than as is provided

in this Agreement from the Settling Individuals, their respective heirs, executors, administrators,

AgENts, representatives, SUCCCSSOTS OF AsNigns, arising out of or relating to the FDIC-R's Claims,

o. FDIC-R may seck te satisfy the Confessed Judgrmem from Banclasure cither by

way of an gction in its own name as judgment creditor, or, al ity aption, as assignee of the

Settling individuals,

E. The Settling Individuals, in consideration of FDIC-R's consent to antes info this

Agreemens, hereby assiga lo the FDIC-R any and all eights, claims, causes of aclion, equitable

semedies, statetory rights and damages which the Setiling Individuals have or mhay have against

Banc_lnsurc arising out of ur relating to the Confesscd Judgment, the FDIC-R’s Claims, and/or
the Poticies, including but-not Jimited to any rights or claims arising in tori, contract, or
atherwise relating to (1} Bantlnure’s duty 1o indemnify the Senling Individuais for the
Confessed Judgment or any judgment against them arising out of or relating to the FDIC-Rs
Cleims, and/or (2) Bancinsure’s obligation to settle the FDIC-R's claims on behalf of he

Seuling Individuals. Such claims, causcs of action, equitablc remedics and statstary dghts

include, without limitation, claims for declaratory relief, breach of contract, bad faith,
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reformalion, negligence, violation of statutes, misrepresentations, fraud, fraud in the inducement,
damages, punitive damages, sanctions, atlorney Rees, and costs (the “Assigned Claims™).

F. Despite Paragraph E. above, the Settiing Individuals shali retain the right to
recover from Bancinsure the following: (a} that portion of the Confessed Judgment which the
Settiing {ndividuals have paid in scitlement of FDIC-R Claims; (b) the altomey fecs and other
costs of defense incurred by the Settling Individuals in conrestion with FDIC-R Claims; and (c)
the attorney fees and cosls incurred by the Seitling Individuals to oblain recovery of the above
amounts, identified in (a) and (b}, from Banclnsure (the “Retained Claims™). In addition, the
Seitling Individuais will provide prompt notice 1o the FDIC-R of any seltiement(s; or
agreement(s) they individually or collectively may reach with Banclnsure. The Parties agree that
any right to recovery from Banclnsure pursuant to the Retained Claims shall be subordinate to
tke FDIC's rights to the Assigned Claims and shali not otherwise prejudice the FDIC-R's rights
under this Agreement.

G. The Settling Individuals agree to assist and cooperate reasonably with the FDIC-R
in and through the prosecution of any claim, lawsuit or ather proceeding apeinst Bancinsure
arising out of or refating Lo of the Assigned Claims. The Settling Individuals shafl take no action
to impede, prevent, impair or otherwise prejudice the FDIC-R’s prosecution of the Assigned
Claitns,

H. The Confessed Judgment referenced in this Agreement, including the portion of
the Confessed Judgment agreed 1o be sought from BancInsure, is not intended as full
compsnsation for the damages that TDIC-R claims to bave arisen out of the FDIC-R's Claims. It
is recognized by the Parties 10 this Agreement that the FDIC-R’s ciaim for damages is well in

excess of the amounis agreed 1o hercunder, and that any amounts received by FDIC-R pursusmt
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1o this Agreement constitute a compromise of the FDIC-R's Claims, and iz only a partial and
incomplete satisfaction of FDIC-R s claim for damages arising out of the incidents giving rise fo
the FDIC-R's Claims,

L. The Settling Individuals shali deliver the Lump-Sum Payment {o the FDIC-R by

dircet wire transfer into the following sccouni:
[:4

Bank: Federal Home Loan Bank of New York
—RovtingNo— ]
For Credit to: FDIC National [iquidatior Account

.A,ﬁﬁ:m_;\la: ,,,,,,,,,,, i S—

FIN 10080: Bank of Wyoming.
OB Thermopolis, WY
Contacy: David C, Joseph, {972) 761-
8648: Professional Liability (37100, DIF
Fund
i If the FDIC-K does not receive the Lump-Sum Payment on or before the date
determined by Paragraph B above, then the FDIC-R, in its solc diseretion, shall haye the right to:
1. extend the period of time for payment, including interest aceruing from the
date the Lump-Sum Payment becomes doe pursuent to Paragraph B above through the date of
payment at a rate valculated in accordance with 26 U.S.C. § 6623(a) (2); or
2. enforce this Agreement and, in such cvent, the Sctiling Individuals agres
to jurisdiction in the United States District Court for the District of Wyoming and agree to pay
8l! of the FDIC-R*s reasonable attorneys’ fees and costs expended in enforcing the terms of this
Agsesment; ar
3. terminate this Agreoment, move fo vacate any dismissal order, to which

the Sctiling Individuals agree 1o consent, and institute an action on the FDIC-R's claims against

the Settling Individuals; end/or

I




4, seck any other refief available 10 it in law or equity. Any extension of
time for delivery of the Lump-Sum Payment shall not prejudice the FDIC-R's right 10 take other
action of seek any relief during or after such period of extension, including the right to bring an
action 1n enforce the Apreement or terminaic the Agreement.

SECTION H: Refeases

A, The FDIC-R's Release. Upon receipt of the Lump-Sum Payment and Confessed

Judgment, the FDIC-R, for itself and its successors and assigns, hercby releases and discharges:
the Settling Indivicuals, their respective heirs, execuiors, administialers, agents, represeniatives,
successors and essigns, from any snd all claims, demands, contracts, obligations, damages,
acrians, and causes of aution, fees, or costs, direct or inditect. in law o in equity helonging to the
FDIC-R, based on their actions or failures (@ act in their respective capacilies ag directors,
officers, and/or employees of the Bank that constitutes liability in excess of that adjudicated by
the Court in the Confessed Judgment; and

B. The Selling Individuals’ Relepse. Effective simultaneously with the reicase in
Section 11.A. sbove, the Settling individuals, on behalf of themiselves individually, and their
respective heirs, execulors, udministrators, Agents, fEPreseniatives, SUCCEs3Ors and assigns,
hereby relcase and discharge the FRIC-R and its employees, officers, dircctors, agents,
representatives, successors and assigns, from any end all claims that arisc from or refate o the
Bank; and

C. Rele ing Ipdividusis b her. Effective simulutneously with the
releases granted in Section I1.A. and Section 11.B. above, the Setting Individuals, and their
respeetive heirs, executors, administrators, representatives, successors and agsigng, hereby

release and discharge each other from any and all ¢lsims, demsnds, obligations, damages,
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actions, and cavses of action, direct or indirect, in law 0r in cguity, that arise from or relate to the
perfotmance, nonperformance of manner of peeformance of their respective functions, duties,
and actions gs officers, directors and/or employces of the Bank,

D. Excentions from Releases by FDIC-R.

1. Notwithstanding any other nrovision of this Agrecment, the FDIC-R does
not refease, and expressly preserves fuliy and (0 the same cxient as if this Agreement had aot
brer execuled, any claims or causes of action:

8. against the Sctthing Individuals or eny other person or entity for
liability, if any, incurred as the maker, endorser or guarantor of any premissory
rote or indebiedness pavable or owed Sy them 1o the FDIC-R, the Bank, other
financial institulions, or any other person or entily, including without limitation
any claims acquired by the FDIC-R as suceessor in interest to the Bank or any
person &r ¢ntily othier than Bank; and

b, against any person or entity not expressiy released by the FDIC-R
in this Agreement.

£ pertaining to the enforcement of the Confessed Judgment as
contemyplated in this Agreement.

2, Notwithstanding any other provision of this Agreement, nothing herein
limits, waives, rcicases, diminishes or compromises the jurisdiction and authority of the Fedenal
Deposit Insurance Corperation (in a capacity other than as PDIC-R) in the excrcise of its
supervisery or regulatory authority under any statuie or regulation, including b not limited to

12 US.C. & 1818, 1o institute administrative enforcement or other proceedings secking removal,
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prehibilion, civil penaliies, restitution or other relief it is authorized to seck pursnant of its
subewiscry or regulatory authority sgainst any person.

1 Notwithstanding any other provision of this Agreement, this Agreement
does not waive any claims which couid be brought by the United States through the Department
of Justice, the Unitad States Attomey's Office for any federal judicial distriet, or any pther
department or agency of the United States a5 defined by 18 U.S.C. § 6. In addition, the FDIC-R
specifically reserves the right to seck court ordercd restitution pursusnt to the relevant provisions
of the Victim and Witness Protection Aci, 18 US.C. § 1663, el seq,, if appropriate.

SECTION H1: Wajver of Dividends and Proceeds from Litigation

To the exicnt, if any, that Settfing Individualy are or were sharcholders of the Bank or
State Holding Cornpany, and by virtue thereof ase or may be entiied 1o a dividend, payment, or
other disuibﬁtion upan resohution of the receivership of the Bank ot proceeds in any fitigation
{hat has been or could be brought against the Unjted States based on or atising out of, ir whole or
in part, the closing of the Bank, or any alieged acts or smissions by the FHLBB, 0TS, RTC,
FDIC,( the FSLIC Resofution Fund or the United Siates government in conpection with the Bank,
its conservatorship or receivership; shey hereby knowingly assign to the FDIC-R any and all
rights, titles and inicrest in and o any and ull such dividends, paymenis or other distributions, or

such proceeds,

SECTION IV: Financiai Disclosures -
Specific Representations, Wirranticy and Disclaimer

A, Each Settling Individual has submitted 1o the FDIC-R 2 signed and notafzed
Financial Disclosure Form {FDIC-R form 7600/01). The Partics expressly acknowiedge that, in
determining to seltic the claims releaved hercin, the FDIC-R has reasonably and justifiably relied

upon the accuracy of the financiel information submitted by each Sewling Individua) to the




FOIC-R. The FDIC-R Yas no abligation v indenendently verify the campleteness and accuracy
of cach Financigl Disclosure Form.

H. Subsequent 10 the exscution of this Agreomen, if the FDIC-R establishes that, in
his or hee Financial Disclosure Férm, a Seutling Individual has inentivnaily failed 1o disclose mmy
maserial imerest, legal, equitable, or beneficial, in any asset, the FDIC-R, in its sole discretion,
may exercise one or more of all af the following remedies: (2) the FDIC-R may dectare this
Agreement null and void as fo that Sewling Individual; (b) the FDIC-R may retain the full
amount of the Lump-Sum Payment; snd (c) the FDIC-R may sue that Seitling Individual for
damages, an injunction or specific performance for breach of this Agreement, The Settling
Individual agrees that if, in his or her Financial Disclosure Form, he or she has intentionally
failed to disclose any matcrial intcrest, legal, equitzble or heneficial, in any asset, the Sewling
individual consents to the reinstaiement of the FDIC-R Claims and waives any siatute of

limitations that wouid bar sny of the FDIC-R Claims against hitm or her.

SECTION V: Termination

In the event the FDIC-R exercises #s right to tertninate this Agreement &s provided
herein, then, for the purposes of any statute of limitations or other time-based defense to any of
the chaims uf the FDIC-R, the parties to this Agroement shell be deemed to have rzverted o their
respective stafus as of 5:00 p.m. Fasien Tire of the date this Agreement was signed by the
FDIC-R. The inability of the FDIC-R 1o satisfy any portion of the Confessed judgrment through
pursuit of the Assigned Claims, or a5 & result of a declaration of any count of competent
jurisdiction that any provision or lerm of this Agrecment is held to not be cpforccabic ot binding
upon Baneinsure ot that any portion of the FDIC-R's Claims arc not covered putsuan! 1o the
terms of the Policies or trigger a duty or defend cr & duty 1o indemnify on behalf of Banclnsure

shall not provide the FDIC-R cause o terminate this Agrezment or in any way invalidete the




(b)(6)

(b)6)

(b)(6)

(b)(6)

(b)(6)

reizases provided by the FDIC-R with respect to the Settling Tndividuals, as set forih herein in

Section i1
SECTION VI Notlces

Any notices required hercunder shall be sent by registered mail, first class, retum receipt

requested, and may also be sent by tmail, to the following:
if o the FDIC-R:

David C. Joseph

FDIC - Legal Division

1603 Bryen Strest
Datles, TX 73261

= I

with a copy to

Kathieen M. Baldersion
Nixon Peabody LLP

4317 Madison Avenuc
few York NY 10022

If to the Seitliog Individuals:

Susan E. Barmnes, Fag.
Lindguist Venaum
4200 1IDS Center

#05 8™ Street

Counxel jor. Vivian Buicharl, James D. Kirsch,
James V. Wiison and Willard V. Wilson

John S, Burbridge, Esc.
Burbridge Law Office, LLC
P.O. Box 223

ming 82003

i1
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00—

Bran Yarringion
100 Yarnngion Way

SECTION VII: Reérnentaﬂum and Acknowiedgments

&, Exgcution in Counterpats. This Agreement may be cxceuted in counterparts by
one cr more of the Parties named herrin and all such counterparts when so executad shail
together gonstitute the final Agrecment, as if one document had been sigred by afl Panties bereto;
and ¢ach such counterpart, upon execution and delivery, shall be deemed a complete criginal,
binding the Pacty or Parlies subscribed thereto upon the exscution by all Partics to this
Agreement.

8.  Binding Effect, Esch of the undersigned Partics represents and werrants that they
are a Party hereto or are authorized to sign this Agreement on behalf of the respective Party, and
that they have the fuil power and authority to bind such Party to each and every provision of this
Agreement. This Azreemcnt shall be binding upon and inure 10 the benefit of ths undersigned
Parties and their respective heirs, cxecutors, administrators, representatives, successors and
assigns.

C. Choice of Law/Forum. This Agreement shal! be interpreted, construed and
eaforced according to applicable federal law, or in its absence, the laws of the State of Wyoming,
Any legaf action broughl to enforce this Agreement shall be brought in the United States District
Court for the District of Wyoming, unless that Court Jecks jurisdiction, in which event, or upon &
final order determining a lack of jurisdicticn, the Pecties sgree to jurisdiction in the Wyoming '
Distriet Court for the Fifth Judicial District,

D.  Entirc Agreement and Amendments. This Agreement constituies the entire
agreement and uederstanding between and among the undersigned Parties concerning the malters

set forth herein, This Agreement may not be amended or medified except by anciher written




instrument signed by the Party or Parties tc be beund ﬂiercby, ot by their respective apthorized
atiomey(s) or other representative(s),

E. Bepsonable Coopergtion. The undersigned Parties sgree to cooperate in good
faith to effecnuate ald the terms and conditions of this Agreement, including doing or causing
their agents and alfomeys (o do whatever is reasonably necessary (o effectuste the signing,
delivery, execution, filing, recording, and entry, of the Confessed Judgment and any other
documents necessary o conclude the FDIC-R's prosecution of &ny claim, lawsvit or other
procending against Bancinsure, and 16 otherwise perform the tertns of this Agreement,

F, Advice of Counsel. Each Party hereby acknowledges that he, she or it bas
consulted with and obtained the advice of counse! prior to executing this Agreement, snd that
this Agreement has been explained 10 that Party by his, her oe its counsel,

G. Severahility, if any provision of this Agreeanent is held unenfercenble, then such
pravision will, if possible, be modified 1o be enforcesbie but still reflect the Parties’ intentions.
in any event, the remasining provisions of this Agreement shall remain in Rl force and effect.

H. Title and Captigas. Al section tities and captions contained in this Agreement are
for convenience only and shall not affect the in!crpreminn_ of this Agreement

L Apthorship/Constrgetion. This Agreement sefs forth teems and agreements jointly
negotiated by the Parties. It is expressly agreed that this Agresment shall not be construed for or
sgrinst any Party by mason of which Party drafted it.

IN WITNESS WHEREOQF, the Partics hereto have cused this Agreement 0 be executed
by cach of them or their duly authonized representatives on the dates hereinaficy subscrbed.

Mark W. Birkle

13
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instrument signed by the Party or Perties to Ye bound ti;crcby, or by their reapeetive suthorized

sttomey(s) or other representative(s).

E. Reasgnable Cogperation. The undersigned Parties agres to cooperate in good

faith to effectuate all the terms and conditians of this Agreement, including doing or cavsing
their agents and attorneys to do whatever {5 reasonably necessary to effectuate the signing,
delivery, execution, fling, recording, and catry, of the Confessed J udgment and any other
docurnents necessary to conclude the FDIC-R's proscoution of any claim, lawsuit or other
proczeding againat Bancinsure, and to atherwise perform the teems of this Aprecment,

F. Advice of Counsel. Each Party hersby acknowledges that he, she or it has
consulted with and cblained the advice of counsel prior fo executing this Agreement, and that
this Agrecmeat has been explained o that Party by bis, her or ifs counsel,

G. Sgversbility. If any provision of this Agreement is held unenforceable, then such
provision will, if possible, be modified to be enforcerble but still refieot the Parties’ intentions.
In any event, the remaining provisions of this Agreement shall remain in fuil force and effect.

H Titlg and Captions, All section titles end captions contained in this Agreement are
for convenience only end shall not effect the interpretation of this Agreement.

L Authorship/Construction. This Agreement sets foith terms and agreements jointly
negatiated by the Parties. It is expressly agreed that this Agreement shall not be consiraed for or
ageinst any Party by reason of which Party drafied it. ‘

IN WITNESS WHEREOF, the Pearties hereio heve caused this Agreement (o be executed
by cach of them or their duly suthorized representatives on the dates hercinafter subseribed.

FEDERAL DEPOSIT INSURANCE CORPORATION
As Receiver for Bank of Wyoming

By:

David C. Joseph
Its:  Benior Aftomey

Date: . /-Il‘d’-t’.3
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By: —
Vivian Butchast
Date; (38 /3

By:

Brien Yarrington

(bX6)

OO 1. Rirsch
1 amcaflfz'é‘i / 1%

By __ . -
Morgen Larson
Date:

(b)(6)

By’/l a

Tames V. WHsan

(b)6) . S
OB BN

(b)(6)

‘ Wilisrd V. Wilson
Date: .1/ 2 5/, 2
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Date:

By:
: Vivian Butchant
Date:
By:
Bfi!ﬂ Yl.n'inglon
Date:
By:
James D, Klirsch
Date; . .
By:

................ i ""'meﬂﬂ""' S L ;
b /=28~ ]
By:

James V. Wiison
Daig:

Wiftard V. Wilson
Date:

14




Date:

By:

Date:

(b)(6)

| -
O e LA A

By:

James D. Kirseh
Date:

By:

Maorgan Larson
Date:

By:

James V. Wilson
Dage:

By:

Willard V. Wilson
Dale:

14
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Fedara! Reposit Insyrance Corpomtion
{8CY Bryan Som, Dake, Theae 75201 g Oisor

April 12, 2012

VIA OVERNIGHT MAIL

M Mark Birkle

c/o Stephen N, Sherard, Esg,

Lew Office of Sherard, Sherard & Johnson
£02 10" Suces

P.O. Box 6%

Wheatland, Wyoming §2201

Rc:  Demand for Monetary Rellef in connection with Bank of Wyeming,
Thermopolls, Wyoming

Dear Mr. Birkie:

A3 you may know, or July 10, 2609, the Bank of Wyoming ('BOW™ or “the Bank™) waa
closed by the Wyoming Department of Audit, Division of Banking (*WDR"™) and the Feders!
Depesit insprance Corporstion (“FDIC™) wes sppointed as its Recaiver (“FDIC-R™). By this
Jetter, the FDIC-R makey this written demand for monetary demsges and payment of ¢ivil
damages for lossey incurred ax & resull of improper actions and inactions committed by you that
damaged BOW. In your tole a5 s former directcr andfor officer of BOW, you breached your
duties iv BOW and were negligent in your conduct of the Bank’s affairs.

The FDIC-R asaerts claims ageinst you and other diteciors and/or officers and demands
payment of damagas for, amang othet things, your negligence, gross negligence, breach of
fiduciary dutics, and oihcr applicable claims in connestion with your role in the failurs of BOW,
The FDIC-R asseets that you violsted dities owed under Wyoming law and other applicable laws
and cegulations. Among other things, you failed to discharge your dutics with the care an
ordinarily prudent person in & like position would exercisc under simiiar circumstances in
violation of Wyoming law, including the Wyoming Banking stslites. As a direcior and/or
officer of a bank, you were obligated to ensure that the Bank had safe and sound policies in place
to minimize the risk of financial losses, Your actions exposed the Baak to abnormal risk of loss
of harm confrary to prodent banking practices, resulting in the Bank's failure. Furthermore, you
failed to discharge your duties i a manner you could reasonsbly have believed to be in the best
interests of the Bank.

Yau and BOW's other directors and officery failed to supervise, minage, conduct, and
direct the business and affairs of BOW 10 ensure comnplisnce with: BOW by-laws; BOW loan
rolicier; applicable laws; regulatory mthoritics; and safie, sound, and prudent banking principles.
These failings include but are not Limited to the following acty, errors, misstatements, and
ormigsiong:
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naufficient Qvergight: Directors and officers failed to provide adequate oversight when
they mher knew, or should have known, of srategic mistakes, wrongdoing, insufficient or
insdequate sysicms, insufficient or inagsquate resources, and operstionat fallures.

te Risk Man t Pr : Directors and officers failed to implement
appropriate risk mansgement procedutes, and, 1y a rusult, profilem loans and significant risks
were inadequately controlied.

icn{ Policies gnd 1 Is: Directors and officers faifed ta implement

adequate pelitics, procedures, and conlrels with respect 1o the underwriting, spproval,
documeniation and monitoring of loans, failed (o cstablish adequate controls related to
repossessed assets, fhiled to provide adequate oversight of extemal and internsl audit programa,
and etherwise failed to promulgate sound internal policies and controls.

Dsficient Practices: Many of the acis and omissions of BOW's direetors and officers
relate to causing of aliowing BOW o improperly extend credit by inadequatzly performing the
responsibilitics of directors and officers relsting to the originalion, approval, sdministration, and
monitoring of the Bank's lozn pontfolio, including, without limitation; commerciat ree! esste
loans, other commercial Joans, insider-relsted transections in ¥iolstion of Regulation 3, and
prudent lending practicey.

in additian o the claims noted above, and any additions| applicable claims, claims for
loss from tosns exhibiting a number of the deficiencies described above, include, byl gre not
liniled {0, loans made to the fullowing Sorrowers:

These deficiencies demanstrate a pattern and practice of negligent and/or grossly
ncgligent conduct, By these improper actions and inactions, you breached the obligations you
owed the Bank, and ay & direct und proximate rexull of your condust, the FDIC-R suffered losses
in the amount of not {wss then $7 miltlon. The FDIC-R's investigation is coninuing inta the total
amount of the Ioss aitribugable to the conduct of you and the BOW*s directors and officers, bt
presently demands Uist you proraptly pay $7 million and any sdditional fossea ss they mre
incusred, 1o the FDIC-R.

We undersiand that Banelnsure provided coversge for ditectors® and officers® Hability
under Policy No.| . ——- | We are providing writien nefice of this demand for monetary

“relief by sending a copy of this letier dircctly to the carrier and giongly recommend that you or

your counsel promptly report tis elaim to Bancinsurs 1o protect your rights under the policy.

The FDIC-R reserves ali rigts and remedics that are or may be avetlable against you, as
well a3 with respeci to the applicable insurance policies and sppiicable isw, The FDIC-R docs
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nol weive any right or remedy svatlabie 1o it Iy particular, the FDIC-R is continuing its
investigation of this matter &nd reserves the right 1o modify and/or supplement its demand herein
for mongtary damages against you and/or agsinat any BOW director, oificer, or employee as wall
25 any third party who provided scrvices to BOW. Be advieed that the FDIC-R bos been
damaged by the lomes, in aggregate, revuiling from the negligence of the members of the BOW
board of direstors and Bank officers. The FDIC-R infends and expressly reserves the rightto
supplement and updsie this notice.

NOGN [loesisbe

b ........... O b "
(0)@)s) T

ﬁ T t’t“Ol'ﬂ
. Federsl Deposit Insurance Corporstion
Professional Liatility and Finenclal Crimes Section

©: Bancinsure



Fudsral Depouit Insursnca Corporstien
1507 Sryen Srpwl, Ostes, Texae TSI Lagef Division

April 12, 2012

VIA QVERNIGHT MAIL

Ms. Vivian Botchan

c/c Susan E. Bames, Bxq.
Linguist & Yeanum
4200 1IDS Center

80 5. 8% Street
Minnespolis, MN 55402

Re:  Demawd for Monetary Relief in cannection with Bank of Wyoming,
Thermopobis, Wyoming

Diear Ms. Butchart;

As you may ksow, on July 10, 2009, the Bank of Wyoming {"BOW" gr “the Bank™} was
closed hy the Wyoming Department of Audit, Division of Banking (“WDB™) snd the Federal
Dieposit tnsurance Corporation {“FDICT) wea sppointed es its Receiver (“FRIC-R™). By this
Jetter, the FDIC-R makes this written demand for monctary damages and payment of clvil
damages for tosses incurred as a result of impraper actions and inactions conunited by you that
damaged BOW, In your role a3 » former divestor snd/or officer of BOW, you treached your
duties tg BOW and were negligent in your conduct of the Bank’s affairs.

‘The FDIC-R asserts claims sgainst you and other directors and/or officers and demands
payment of damages for, among other things, your negligencs, gross negligence, breach of
fiduciary duties, and cther applicable claims in connection with your rele in the failure of BOW,
The FDIC-R asserts that you violaied duties owed onder Wyoming iaw and other applicable laws
and reguintions. Ameng other things, you falled o dischange your duties with the'crs an
ordinarily prudent person in a like posiion would exercise under similar circimstanees in
vigiation of Wyoming law, Including the Wyoming Banking statutes, Asa director andior
officer of 8 bank, you were obligated to snsure that the Bank had safe and sound poileiss in place
10 minimize the risk of financial losses. Your actions exposed the Bank (o abriormal risk of lows
or harm contrary to prudent banking practices, resulting in the Bank's failure. Furthermore, you
faited (o discharge your dutics in a manner you could reasonably have belicyed 1o be in the best
interests of the Bank.

You end BOW's ather directors and officers failed to supervise, manage, conduct, and
direct the business apd affairs of BOW 1o eature compliance with: BOW by-laws: BOW loxn
palicics; applicable laws; regulatory authorities; and safe, sound, snd prudent banking principles.
These failings inchude but are not limited 1o the following acts, errars, misstatements, and
ormissions:
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is ight: Directors and officers failed 16 arovide adequate aversight when
they tither knew, or should have known, of sirategic mistakes, wrongdaing, insufficient or
inadequate systems, insufficient or inadequate resources, and operational failures,

Insdequate Risk Management Practices: Directors and officers falied to implement

appropriate rigk management procedures, and, as a result, probiem loans and significant risks
were insdequately controlied.

Deficignt Policies and Internal Controls: Directors and officers filed 1o implement
adequste policies, procedures, and contrals with respect fo the underwriting, approval,
decumentution and monitoring of loans, failsd (o cstablish adequute controls related o
repossessed ssetz, faifed 1o provide adequaie oversight of external and internal sudit programs,
and otherwise failed lo promulgate sound internal policies and controls.

Deficient Practices: Maay of the scts and omissions of BOW's directors aod officers
relale to causing o allowing BOW 1o improperly exiend credit by inadequately perfoming the
responsibilities of directers and officers relsting to the origination, spproval, administstion, and
monitaring of the Bank's loan portfolio, including, without liritation: cormercinl real estate
Jouns, other commercis Joans, insiderreimed transactions in viglaion of Regulation O, =md
prudent lending practices.

In addition to the claims noled above, and any sdditions! applicable claims, ¢laims for
{oss from lorns exhibiting & number of the deficiencies described above, include, but are not
lirnited o, foans made to the following borrowers:

These deficiencics demonstrate a patiem and practice of ncgligent snd/or grosaly
negligent conduct, By thess improper sctions snd mactions, you breached the obligations you
owed the Bank, wnd 21 a direct aad proximate result of your conduct, the FDIC-R suffervd losses
in the emount of nat less than 57 million. The FDIC-R’s investigation is continuing into the lofal
anoun of the loss stiritatable to the conduct of you snd the BOW™ s directors and officers, but
presently demunds thet you promptly pay §7 million and any additional losses x they are
ineuered, 10 the FOIC-R.

We undsnte provided coversge for directors” and officers” Hebility
__pader Palicy Nol-——— | We are providing written notice of this demand for monetary

this fetter dirsctly o the
this claym 10 ] .

caxrier and strongly recomraend that you or
2 ’ ljcy.

-

refief by sending a copy of
i sl promptly re;

The FDIC-R reyerves all cights and remedien that are or may be avallable against you, as
weil a3 with respect 1o the spplicable {nsurance polities and applicable law. The FDIC-R does
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not waive any right or remedy availsble ta it In paticulay, the FDIC-R is conrinuing its
investigation of this mater and reserves the right to modify and/or suppiement its demand berein
for monetary damages sgmnst you and/or agsinst any BOW director, officer, or employee as well
as eny third party who provided services to BOW, Be advised that the FOIC-R has been
durnaged by the Josses, in aggregais, resuiting fom the negligence of the members of the BOW
poard of direetors ond Bank officers The FDIC-R intends and expressly reserves the right to
supplement and update this natice.

incerels,

Senior Atta
Federal Deposit lasurance Corporation
Professional Liabitity and Financial Crimes Section

¢c:  Bancinsure



Foderat Daposit insurences Corparstion
1§01 Beyan Brees, Datas, Texss 75201 Lagal Division

April 12,2012

VIA OVERNIGHT MAIL

Mr. James Kirsch

¢/o Susan E. Bamney, Exq.
Linquist & Vennum
4200 YOS Center

£0 8. 8” Street
Minnsapolis, MN 55402

Re:  Demand for Monclary Relief In conaection with Bank of Wyeming,
Thermopoth, Wyoming

Dear My, Kirsch:

As you may know, or July 16, 2009, the Bank of Wyoming (*BOW™ or “the Dank™) wes
closed by the Wyaming Depavtmeni of Audit, Division of Banking (*WDB™) and the Federal
Deposit Insurance Corporation (“FDIC”) was eppointed 85 lts Receiver ("FDIC-R™). By this
letier, the FIC-R makes this written demand for monetary damages and payment ol civil
damages for losses incurred as a tesuft of inproper actions and inactions committed by you that
demaged BOW. In your rolc as 8 former direcior and/or officer of BOW, you breached your
duties to BOW and were negligent in your conduct of the Bank’s affairy,

The FDIC-R asserts claims sgainst you #nd other directors andlor officers and demands
payment of demsges for, among other things, your negligence, grass negligence, bresch of
fiduciary duties, and other applicable claims in coanection with your role int the failure ofBOW.
The FDIC-R asserts that you viclsted dutics owsd under Wyoming law and other spplicable laws
and regulations. Among other things, you fajled (o discharge your duties with the care az
ordinarily pradent person in a like position would exercise under similar ciscumstances in
violation of Wyoming law, including the Wyoming Banking statutes. As g director and/or
officer of & bank, you were obligated o ensure that the Bank had safe and sound policies In place
1o minimize the risk of financial losses. Your actions expoyed the Besk to abnormal risk of loss
or harm contrary 1o prudent banking practices, resulting in the Bunk’s failure. Furthemmore, you
failed to discharge your dutics in a manncr you could ressonably have betieved to be in the best
interests of the Bank.

You and BOWs other dlrectors and officers failed 10 supervise, manage, conduct, and
direct the business and alfairs of BOW to ensure comphiance with: BOW by-laws; BOW loan
policics; epplicable aws; regulatory surthoritics; and safe, sound, and prudent banking principles.
These failings include but are not limited to the following acts, errors, misstaements, and
omissions:
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Insufficient Qversight: Directora and officers failed to provide adequate oversight when
they either knew, ar should have known, of strategic mivakes, wrongdoing, insufficient or
insdequate systems, ingufficient or insdeguate resources, and operational fdlures.

Inadequate Risk Management Practices: Directors and officers failed to implement

appropriats risk manegement procedures, and, as a result, problem loant and significant risks
were inadeguately contyoifed.

Deficient Policles and : Directors and officers falled te implement

adequate polisies, procedures, and controls with respect to the underwedting, approval,
documeriation end monitoring of loans, faifed to establish adequate contrals refated to
repossessed asscis, failed to provide adequate oversight of external and internal audit programs,
sng otherwise friled & promulgate sound internas} policizs and controls.

Deficient Praclices: Many of the scis and omissions of BOW’s directors and officers
relate to eavging or sllowing BOW to improperly extend credit by insdequately perfarming the
responsihilities of directory and officery retating (o the origination, approval, adminisiration, and
monitoring of the Bunk’s loan pontfalie, including, without limitation: commercial real estate
loans, other commercial joans, insider-related transactions ln violation of Regulution O, and

prudent fending practices,

tn addition 10 the claims aoted sbove, and any additional applicable claims, claims for
lass from Joans exhibiling a number of the deficiencies described abuve, include, bt are niot
limited to, loans mede ta the foliowing borrowsrs:

(b)4).(b)

© e

These deficiencies demonstraie 2 pattern and psachcc of negligent and/or grosaly
negligent conduct. By these improper actions and inactions, you Yreached the obligations you
awed the Bank, and as a direct and proximate result of your conduct, the FDIC-R sulfered losaes
in the ssnouat of not iess than £7 million. The FDIC-R's investigation {1 continting inte the tori
amount of the foss artributable to tise conduct of you and the BOW™s dirzctisrs and officers, but
prosemtly demands that you promptly pay $7 million and any sdditional losses ay they are
incurred, to the FDIC.R.

We undergtand that Banclnsare provided aovernge for directors’ and officers” liability
) G . o under Eniicy--hi We e providing written notice of this demand for monetary
relief by sending & copy of 1hIs lelter direcily o the carvier end sirongly reeommend thet you or
mg\ﬁ&@mm&uﬁm&mmw io protect your rights under ihe policy.
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The FDIC-R rexerves &l rights snd remedies that are o1 may be available against you, as
well ns with respect to the applicabie insurance policies and applicable law. The FDIC-R does
not waive any night or remedy svailabie 10 it In panticular, the FDIC-R is continying it
investigatian of this matter and rescrves the right to modify andfor supplement its demand herein
for monetary dumages ageinst you and/or againgt any BOW director, officer, or employcc as well
as any third paryy who provided services ic BOW. Be sdvised tha: the FDIC-R hesg hreen
damnaged by the Josses, in aggregaic, resulting from the negligence of the members of the BOW
board of direciors and Bank offivers. The FDIC-R intends and cxpresaly reserves the night o
supplement and update this notice,

Siacerely

(b)(6)

Devid C.Josely——
Senior Attome]
Federal Deposit Insurance Corparation
Professions! Liability und Financial Crimes Section

ce: Bancinsurz



Federal Dapaelt insurance Corparation

1804 Bryan Siemmt, Sokes, Yeapy 73204 Lega Divipen

April 12,2012

VIA OVERNIGHT MAIL

Mz, Morgen Larson
46611 266™ Strent
Sioux Fails, South Dekots 57106

Re:  Bemand for Monetary Relief in connection with Bank of Wyoming,
Thermopolls, Wyoming

Dear Wr. Larson:

At you may lmow, on July 10, 2009, the Bank of Wyeming {“BOW" or “the Bark™) was
closed by the Wyoming Department of Audit, Division of Banking (“WDH"} and the Federal
Deposit fnserance Corporation (“FDIC™) was sppoinicd os its Recciver ("FDIC-R™). By this
tetter, the FDIC-R makes this written demand for monetary dsmages and payment of civil
damages for losses incurred as & result of improper sctions and inactions comunitied by you that
damaged BOW, In your role s » farmer director andfor officer of BOW, you breached your
duties to BOW and were negligent in your conduct of the Bank's affiirs,

The FDIC-R asserts claims against you and other direciors and/ar officers and demands
paymeni of damages for, among other things, your negligence, gross negligence, breach of
fiduciary duties, and other appliceble claims in connection with your role in the faiture of BOW.,
The FDIC-R asserts that you violated duties owed under Wyoming law and other applicable lews
ang regulations. Among other things, you failed to discharge your duties with the care an
ordinarily prudent person in a like position would exercise under similar clrcumsiances in
violalion of Wyoming isw, inciuding the Wyoming Banking stanres. As s direcior andfor
afficer af 8 bank, you were obligsted t0 enzure (hat the Barik bad safc and sound policies in place
to minimize the sk of fingacisf loases. Your actions expased the Bank 1o abnorma) risk of loss
or harm gontrary to prudent banking practices, resulting in the Bank's feilure. Furthermors, you
failed to discharge your duties i 3 manner you could reasonably have believed 10 be In the best
interests of the Bank.

You snd BOW's other directors and officers falled 1o supervise, manage, conduct, and
direct the business and affairs of BOW to easure complisnce with: BOW by-Isws; BOW ioan
policies; epplicable laws; regulatory authorities; and safs, sound, snd prudent benking pricciples.
These failings include but are not Himited to the following ects, errots, misstsements, aad
omissions:
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Insuffisicnt Quersight: Directors and officers failed 10 provide adequate oversight when
they sither knew, or should heve known, of siraiegic mistakes, wrongdoing, tnxufficient or
inadequate systemy, insufficient or inadequate resousces, and operationg) failures.

Inadeguate Rigk Ms £ iges: Direclors and officers failed to implement
appropriate risk management proczdures, and, & a result, problem loans and significant risks

were inadequaiely controlied.

igi rirpls: Directors and officers failed 1o implement
adequate policies, procedurcs, and controis with respect 1o the underwriting, saproval,
documcntation and moniforing of loans, failed (o estadlish sdequate controis reisted to
repossessed assets, failed w provide adequaie oversight of external end internsl audit programs,
and otherwise failed 1o promuigaie sound internai policies and coutrols,

Deficieri Practices: Many of the acts and omissions of BOW's direetors and officers
relate to causing of aliowing BOW to impraperly exiend eredii by insdequarely performing ihe
tespansibilitics of directors and officers relsting (o the or:gination, spproval, sdministration, and
monftoring of the Bank's lown portfoliv, ingluding, without limiiation: commereiel real cstate
Joans, oiher commercial 10any, insider-related transections in viclation of Regulation O, and
prudent lending practices.

In addition to the claims noted sbove, and any additionst applicable cleims, claims for
foss from loans swhibiting & number of the defiviencies described sbove, inchude, but are pot
{imited to, Joanz made to the following borrgwers:

© e

These deficiencies demonsirale & paticm and practice of negligent and/ar grossly
neglipent conduet. By these improper actions and inactions, you breached the obligations you
owed the Bank, end as & direct and proximate result of your conduct, the FDIC-R sufitred lorscs
in the amout of net less than §7 mitlion, The FDIC-R’s investigation is cortinuing into the iotal
amount of the loss aneibutable io the conduct of you and the BOW's directors and officers, but
presently demands that you promptly pay 37 million and any additional losscs as they are
ineurred, to the FDIC-R, ‘

We understand thet Banclnsure provided coverage for dirgctors’ and officers’ Hability
(b)(4) _upderPolicyNe[-—— - | We are providing writtcn rotice of this demand for monetery
of this letter directly 1o the sarrier snd girongly re¢otranend that you or
7 Uds el Bancinsurs o prae .

P aim 1o i

T seliel by sending # copy
] LUNE) B 1Y IS

DrOmIN
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The FDIC-R reserves all rights and remedies that are or may be available againgt you, as
well as with respeet to the applicablc insurence palicies and applicable law. The FDIC-R does
nct waive any right or remedy evailable to i1 In particular, the FDIC-R is continuing its
investigation of this matier and reserves the right to modify and/or supplerent iis demand hersin
for monetary demages against you and/or against any BOW director, officer, or emplayee a3 weil
as any third party who provided services o BOW, Be advised that the FDIC-R hes been
damaged by the loxses, in aggregats, resulting from the negligence of the members of the BOW
beard of directors and Bank officers. The FDIC-R irtenids and exprossly reserves the sight to
supplement and update this notice.

Sincercly,

(b)(6)

(b)(©) s R
Senior Attor

~i
Federal Deposit Insurance Corporation
Professionsl Lishility and Financial Crimes Section

ce; Baaclnsure



Fedsaral Deposht insurence Corpontion

1301 Sryan Sy, Daline, Tindy 7520¢ Girision

April 12, 2012

VIA QVERNIGHT MAIL

Mr. Jumes Wilson

¢/o Susan E. Bames, Bsg.
Lingquist £ Vennum
42060 iDS Centar

20 5. 8® Strest
Minaeapolis, MN 58402

Re:  Demand for Monetary Relief In conaection with Baok of Wyaming,
Therniopolis, Wyoming

Dear Mr, Wilson:

As you may know, on July 10, 2009, the Bank of Wyominrg (*BOW " or “the Bank™] was
closed by the Wyoming Department of Audit, Division of Banking {*WDB") and the Federst
Deposit insurance Corporstion (“FDIC™) wes appointed es its Reeeiver (“FDIC.R™), By this
fester, the FDIC-R meakes this writter demand for monetary damages and payment of clvil
damages for losses incurred a5 a result of improper sciions and inactions committed by you that
damaged BOW, In yout role g3 & former direstor and/or afficer of BOW, you breached your
duties to BOW and were ncgligent ia your conduct of the Bank's sffairs.

The FDIC-R asserts claims sgainst you and other directors and/or officers and demands
payment of damuges for, sinong other things, your negligence, gross nepligence, breach of
fiduciary duties, snd other applicable claims in connection with your role in the failure of BOW.
The FDIC-K asserts that you violated dutics owed under Wyoming law and other applicable laws
and regulatians, Among other things, you failed to discharge your duties with the care an
ordinarily prudcot pecson in a like position would exercise under similar cirumstances in
viclation of Wysming law, including the Wyoming Banking statates. Ax 2 director and/or
officer of a bank, you wees obligated to engure that ibe Bank had safe and sound policies in place
to minimize the fisk of financial losses. Your sctions exposed the Bank v abnarmai risk of logs
ot harm contrary to prudent banking practices, resulting in the Bank's fallure. Furthermore, yoy
failed 16 discharge your dutics in a manngr you could reasonably have believed ¢ be in the best
imerests of the Bank,

You and BOW'’s other directors and officers failed to supervise, manage, conduct, and
direct the Susiness and affairs of BOW 1o cosure comphiance with: BOW by-lsws; BOW loan
policies; applicable laws; regulatory authorities; and safe, sound, and prudent banking principies.
These {milings include but are not limited to the following acts, story, misstatements, and
ormissions:
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insufficient Drpraight: Directors and officers failed o provide adequate gversight when
they either knew, or should have known, of strategic mistakes, wrengdoing, insufficient or
inadequate sysiems, insufficient or inadsquate resources, and operstional failures.

Inedeguaic Risk Msnagement Practices: Directors and officers faifed to implement

approprinte risk menagement procedures, and, as 8 result, problem lcans and significant risks
were insdequatcly controlied.

Deficient Policies and Inteenal Controls: Directors and officers failed o implement

cdequate policies, precedures, and controls with respect to che underwriting, spproval,
documentation and monitoring of loans, failed 1o entablish sdequate controls related ©
repossessed asseis, failed to provide adequate aversipht of externa)l and intemal sudit programs,
angd ctherwise {siled to premuigats sound intemal policics and controls,

Debcient Pragtices: Many of the acts and omissions of BOW’s directoty sad officers
relate 1 causing or allawing ROW to imprpecdy extend credit by inadequately performing the
responsibilitics of directors and officers roiating to the origination, epproval, sdministration, and
manitoring of the Bank's Joan partfolie, including, without limitation: commercial real estate
ioans, other comemercis] loans, insider-related ransactions in violstion of Regulation O, and
prudeni lending practices.

In addition to the claims noted above, and any additional spplicable claims, claimy for
ioxs from loans exhibiting & number of the deficiencies described above, intlede, but are pot
10, Ipans made jo the following borrowers:

These doficiencies demonstrate s pattern and practice of acgligent and/or groasly
negligent conduct, -By these improper astions ané inactions, you breached the obligations you
owed the Rank, and as g direct and proximate result of your condoct, e FDIC-R suffercd logses
in the amount of not less than $7 miltion. The FOIC-R's investigatinn is contimiing inte the 1ots)
amount of the loss attributabie to the conduct of you and the BOW!s directors and officers, but
presently dernands that you promptly pay §7 million and sny additional losses as they are
ingurred, to the FDIC-R.

Bansinsure pravided coverage for directors’ and officers’ Hiability
under Policy Ne| We are providing written notice of this demand for monetary
refief by seading & Copy of this letter ditectly to the carrier and girongiy recommend thet vou of
yeur counsel promptly repon this siaitn o Banclnsure fo protect vour sights under the policy.

We undersian:
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The FDIC-R resgrves all rights and remedics that are or may be availsbie sgainst you, &5
weil as with respect to the applicable insurance policics and applicable law, The FDIC-R docs
not waive any cight or remedy available to it in particular, the FRIC-R Is continuing its
investigation of this metter and reserves the right lo modify sndfor supplemeat i demand berein
for monetary damages against you and/or against any BOW director, officer, or employer as well
as any third party who pravided services to BOW. B¢ advised thai the FDIC-R has been
damaged hy the loases, in aggregate, vesuiting from the negligence of the members of the BOW
soard of directors and Bank afficers. The FDIC-R intends and expressly reserves the right to
supplement and updare this notice.

Sincersly

(b)(6)

Federal Deposlt Insurance Corporation
Professional Liability and Financial Crimes Section

ec: Banclnsure
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Foders} Deposit Insurance Corparation

180! Bavan Seaet, Dilag, Texss 75208 Logsl Divaicn

April 12,2012

ViAa OVERNIGHT MAIL

Mr, Willard Wilson

/o Susan E. Bames, Esq.
Linquist & Venaum
4200 108 Center

80 8. 8™ Street
Minncapolis, MN 55402

Re:  Demand for Monetery Relief is conpection with Bank of Wyomisg,
Thermapolis, Wyoming

Dear Mr. Wiisan:

As you may know, on July 10, 2008, the Bank of Wyoming ("BOW™ or “the Bank™) was
ciosed by the Wyoning Depariment of Audit, Division of Banking {*“WDB") and the Federal
Deposit Insorance Corporation (“FDIC™) was appointed as ita Receiver (“FDIC-R™). By this
jetter, the FDIC-R makes this written demand for monciary damages and psyment of civil
damages for losses incwred a3 a result of improper sctions and inactions comunired by you that
dsmaged BOW. I your role ss a former director and/or officer of BOW, you breached your
duties to BOW and were negligent in your conduct of the Bank's sffairs.

The FDIC-R asserts claims against you and othes directors and/or oficers and demands
poyraent of Jamages for, among other things, your negligence, gross negligence, hreack of
fiduciary duties, snd other applicable claima in connestion with your rale in the failure of BOW,
The FDIC-R msserts that you violated dutics owed vader Wyoming law snd other appiicable laws
and regulatiots. Ariong other things, you falled te discharge your dufies with Sigcars un
ordinarily prudent perscn in 8 like position would exercise under similar citgumstances in
violation of Wyoming law, including the Wyoming Banking siatuies.  As a director and/or
officer of & bank, you were obligated to casure that the Bank hed safz and sound policies in place
1o minimize the risk of financisi losses, Your actions exposed the Bank 1o abrormal risk of lovs
or hartn conteary {o prudent banking praciices, resulting in the Bank’s failure. Furtheroune, you
fuiled to dischargs your duties in 2 manner you could reasonably have believed to be in the hest
interests of thic Bank,

You and BOW's other directors and officers failed Lo supervise, mansge, conduct, and
direct the business and affairs of BOW w0 snsure complitnce with: BOW by-laws; BOW losn
policies, applicable taws; regulatory suthoritics; and safe, sound, and prudent banking principles.
These {zilings inciude but are not limiled 1o the following acts, errors, wisstatements, and
omisgions:
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Insufficiant Qversight: Directors and officers failed to provide adequate oversight when
they cither knew, or should have known, of strateglc mistakes, wrongdoing, insufficient or
inadequaie sysiems, insufficient or inadequate resources, and operationai failures.

Ina i en ces: Directors and officers falled {0 implement
appropriate risk mansgement procedures, and, us & result, problens foens and significant tishs
were inadequately controlled.

t Pajigies and Interns} Cantrols: Direstors and otficers failcd (o implement
gdequate policies, proecdures, and controls with respect to the underwriting, appeoval,
documenistion and moniioring of loans, feiled 1o sstablish adequate controls relaied fo
repossessed assets, failed lo provide adoguate oversight of cxternal and internal audil programs,
and otherwise (ailed lo promulgate sound internal policies and controls.

Defigient Pragtices: Many of the acts and omissions of BOW’s direciors and officers
rehate to causing or ellowing BOW o impreperly extend credit by inadequately performing the
responsibilities of direstors and officers relating w ibe orgination, approval, edministration, and
maonitoring of the Bank’s loan portfolio, inchuding, without limitation: commercial real estate
ioens, other commercial loans, insider-related transastions in violation of Regulation O, and
prudent lending practices,

In sddition to the claims ncted sbove, end ey additional applicsbic ciaims, claims for
{oss from loans exhibiting a number of the deficicncies desertbed abuve, include, but are nol
limited ta, loans made to the following borrowers:

Thase deficiencies demonatrate a paltern and practice of negligent and/or grosely
negligenl conduct. Dy these improper sctions and inactions, you breached the obligations you
owed the Bank, and as g direct and proximste resull of your conduct, the FDIC-R suffered iosses
in the amaunt of not less then §7 million. The FDIC-R’s invesligation is continuing imo the tofal
amount of the los attributable to the conduct of you and the BOW's directors and officers, but
presently gemands that you promptly pay $7 million sod any additicnal losses as they ase
incusred, ta the FDIC-R.

We understand that BancInsure pravided caverage for directors’ and officers® Habiliry

. under Policy Nouf - We are providing written notice of this demand for monctary
relicf by sending &

Sapy of this tetter directly to the carrier und sxongly recommend that you or
your counsel prometly repon this claim i Banclogire 1o pratect vour tights ynder the policy.

The FDIC-R reserves all rights and remedies that ere or may be available againat you, as
weil a5 with respect to the applicable insurance policics end applicsble law, The FDIC-R does
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not waive any right or remedy available ta it. In particuler, the FDIC-R {s continuing its
investigation of this meir and roserves the right to modify and/or supplement its demand herein
for monctary damages against you and/or sgsinst any BOW director, officer, or employee as well
as any third party who provided services v BOW. Be advised that the FDIC-R has been
darnaged by the losses, in aggregate, resulting from the negligence of the members of the BOW
board of directors and Bank officers. The FDIC-R intends and expressly reserves the right to
supplemeat snd updaie this notice.

Singerely,

(b)(6)

(d)6) David C. Jose] .
Senior Atorn

Federal Deposit Insurance Corporation
Professional Liability and Financial Crimes Section

ce: Bancnsure
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Fageral Depuslt insurance Comporation

161 Bryan Sitaet, Dates, Tesas 16201 Legy Swipim

April 12,2012

VIA QVERNIGHT MAIJL

Mr. Brian Yerringten
101 Yamingion Way
Eas( Thermopolis, WY 82443

Re:  Dersand far Monetary Refief in connection with Bank of Wyoming,
Therowpolit, Wyoming

Dear Mr. Yarrington:

As you may knew, on July 10, 2009, the Bank of Wyoming ("BOW™ or "the Bank”} was
closed by the Wyoaming Depastment of Audit, Divisior: of Banking (*WDB) and the Federal
Deposit Insurance Carporation (“FDIC”) was appointed as its Receiver (“FDIC-R"). By this
{etter, the FDIC-R makzs this written demand for monctary daciages and payment of civil
damages for losses incurred as & rasult of improper ections and inactions commitied by you that
damaged BOW, In your rols as a former diector and/or officer of BOW, you breached your
dutics 10 BOW and were negligent in your sonduct of the Bank’s afTairs.

The FDIC-R asserts claims against you and other directors and/or officers and demands
payment of damages fos, among other things, your negligence, gross acgligonce, breach of
fiduciary duties, and other appiicablc claims in conpection with your role in the failure of BOW,
The FDIC-R aaserts that you violated duties owed under Wyoming law and ather epplicable laws
and regulations. Among other things, you failed to discharge your dutles with the care a1
ordinarily prudent person in a like posliion would excrcise under similar circumetances in
vialation of Wyoming law, including the Wyoming Banking stanitcs.  As & director and/ior
officer of 8 bank, you werc obligated io ensure thai the Bank kad safe and sound policies in place
10 minimmize the risk of finsncial losses. Your actions cxposcd the Bank to sbnommal risk of Jass
or harm contrary to prudent banking practices, resulting in the Bank's failure. Furthermore, you
failed to discharge your duties in & manner you could reasonalily have believed 10 be in the best
interests of the Bank.

You and BOW's ather directors and officers failed to supervise, mansge, conduct, and
direct the business and affairs of BOW to enwure compliance with: BOW by-isws; BOW loan
policies; applicsblc laws; cegulatory authorities; and safe, sound, and prudeni banking principles.
These failings include but are not limited to the following acts, errors, misstatsments, and
omissions:
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Insufficient Oversight: Dircctors snd officers faited 1o provide adequate oversight when
they cither know, or should have known, of strategic mistakes, wrongdsing, insufficient or
insdequate systems, insufficient or insdequate resources, and operational failures.

inadequate Risk Mansgement Pragtices: Directars and officers faited 1o implement

appropriate (isk mansgemant procedures, and, as g result, problem foang and gignificant risks
wete inadequaiely controiled,

Deficient Policies and Intemal Contrgls: Diecclors sad officers failed to implement

adequaie policies, procedures, and controls with respect o the underwriting, approval,
documentarion and monitering of loans, failed to establish adequate conttoly relaicd 1o
repossessed assets, fuiled o provide sdequate oversight of externat and interal audit programs,
and otherwise failed to promulgate sound intermal policies and contois,

Deficicnt Practices: Many of the acta and omissions of BOW's direciors and officers
retate 5o causing or sllowing BOW 1o improperly extend credit by insdequstely parforming the
responsibilties of directors and officers refaling 1o the originstion, approvai, administration, and
manitoring of the Bank’s laan portfolio, including, witho [imitation: commercial real extale
loars, other commercia) loans, insider-reloted omnaactions in violation of Regulstion O, aad
prudent lending practices.

In addijtion to the claims noted above, and any additional applicsble ciaims, ciaims far
joss from foans exhibiting a msmber of the deficiencies deseribed anove, include, but ase ngt
jimited 1o, Joans made to the following borawers:

These deficiencics demonatraie £ pattem and prectice of negligeat and/or grosaly
negligent conduct, By thesc improper actions acd inactions, you breached the chligations you
owed the Bank, and as a ditect and proximate result of your conduct, the FDIC-R suffered losses
in thc smount of not less than $7 million, The FDIC-R's investigation is continxing into the tolal
smount of the Joss aitribulnble to the conduct of you and the BOW's directors and officers, but
presently demands that you promptly psy $7 million and any sdditional losscs as they are
ineurred, to the FDIC-R.

We understand that Raneinsure provided coverage for Cirectors’ and officers’ lishility
We are providing writics sctice of this demand for monetary
relief by sending a copy of this ietier direcdy io the carrier and 3irongly recommend that you or
QU et THO v hi -1 =1 s 2

RrOisC ixlite hie policy,
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The FDIC-R reseeves ail rights and remedics that are or may be evailable against you, as
well a5 with respect to the applicable insurance policies and spphicable taw, The FDIC-R docs
ol waive any tight or remedy available o it In pacticular, the PDIC-R i3 continuing its
investigation of this matter and reserves the right e modify sndfor supplement its demand herein
for monctary damages against yau and/ar agringt any BOW director, officez, or erployes ax well
as any third parnty who orovided services te BOW, Be advised that the FDIC-R has been
damaged by the josses, in aggregate, resuiting from the negligence of the members of the BOW
board of directors and Bank officers. The FDIC-R intends and ¢xpressly rescrves the right io
supplement and apdate this notse,

Sincerely

X6

Federsl Deposit insurance Corporalion
Professiopal Lishility end Financial Crimes Section

& Bancinsure



EXHIBIT B



This exhibit has been withheld in its entirety under FOIA exemptions 4, 5,6 & 8



EXHIBIT C



UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF WYOMING

Federal Depwoait Insurance Corporetion, )
as Receiver for Dank of Wyoming, )
)
Plaintifl, )

) (PROPOSED) JUDGMENT
v. }
> . - )
Murk W, Birkic, Vivian Butchart, Jamzs D). )
Kirsch, Brian Yaringlon, Morgan Lersen, 3
James V. Wilson, And Willaxd ¥V, Wilsen, |}
)
Defendants. )

By agreement of the partics, and for good cause shuwn, it appearing ‘o the Court that the
plaintiff, Federal Deposit Insurance Corporation, as receiver for Bank of Wyoming,
Thermopolis, Wyoming (“FDIC-R™), brought this action pursusnt to Wyo, Stat. § 1-16-201 and
under the suthority of Gainsco /nsurance Company v. Amaco Production Co. 2002 Wy 122,53
B.3d 1051 (Sup. Ct. 2062), in conncclion with its claims as against the defendants arising out of
their actions: and it further sppearing that the PlaintifT is ertitled 0 the entry of a finel and
binding Coafessed Judgment in the amount of $2,500,000.00, it is hereby

ORDERED that FDIC-R is awarded judyment in its favor sgainst defendants under the
Complaint herein in 1he princips! amount of $2,500,000 00, which judgment will be enforeed
pursuan! to the terms of a Settizment and Release Agreement, Assignment snd Covenant Not To
Esxecute deted _ between the Plaindff and the Defendants; it is further

ORDERED that the Plaintiff FDIC-R and the Defendaals will bear their cwn costs.

SO ORDERED.
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US. Judge

The undersigned consent and agree 10 the form
and content of this Confessed Judgment

FEDERAL DEPOSIT INSURANCE CORFORATION
A2 Recelver for Bank of Wyoming

Profersiconl Liability & Crimes Secaton

1601 Bryan Street, Roam 15069

Tinlles, TX 73281

Tol: 972-76| RE48

(b)(6)

By:

ts; Senior Attormey
Date: _j) Frk Z513

By:

Mark W, Birkle
Date:

By:

Viviah Butchact
Daie;

By:

Brian Yyringion
Date:

leenes D, Kirsch

Morgan Larson
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U.S. Judge

The undersigned consent and agree to the ferm
and content of this Confessed Judgmen

FENERAL DEPOSIT INSURANCE CORPORATION
A1 Receiver for Bank of Wyoming

Professional Liability & Crimes Section

1661 Brysn Siveet, Room 18069

Dallas, TX 75201

Tel: $72-764-8648

By

David C. Joseph

ts: Senmor Attomey

By:

7 Mark W. Birkle
Date ]

By: -
¥ivian Bulehart

Date: A543

By:,
Brisn Yarringlon
Dy
.............................................. W
L Las IR
By: / 4
Morgan Larson
Date:

- s e o g YT




