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SETTLEMENT AND RELEASE AGREEMENT

Thig Settlement and Rzisasckgreemem ("Agreement”) is made as of this z“é" day of
April, 2011, by, between, and among the following andersigned parties:

L e s .%&..Piéén‘tiﬁ?séczal..l}ap{}si.t.msmance.ﬁczpomtioa,qas Receiver for MagnetBank, Tng...

("FDIC™, and Lyons Valnation Group and David M. Lyous {collectively the "Settling
Defendants”), and Liberty Insurance Underwriters, Inc. (“Liberty™), (individually, the FDIC, the
Settling Defendants and Liberty may be referred to herein as “Party” and collectively as the

“Parties”}.

RECITALS

WHEREAS: '
Prior to Janvary 30, 2009, MagnetBank, Inc. {"Bank"} was & depository institution

organized and existing under the laws of the state of Utal;

On January 30, 2009, the Bank was closed by the Utah Department of Financial _

Institutions and pursnast to 12 US.C. § 1821(c), the FDIC was appointed Recsiver. In
accordance with 12 U.S.C. § 1821(d), the FDIC as Receiver succeeded to all rights, titles,
;Sewers and privileges of the Bank, including those with respect to its assets;

Among the assets 1o which the FDIC as Receiver succeeded were any and all of the
Bank's claims, demands, and causes of actions arising from or relating 1o the lawsuit fled by the
Bank on September 28, 2007, and now pending ,,n the U.8. District Court for the Central District
of Utah, captioned as FDIC as receiver for MagnetBank, Inc. v, Michael Lichtie, ot af, Civil No.
2:09-cv-00470 (the “Lawsuit™);

Liberty issued an errors and omissions policy to the Settling Defendants, Policy No,

— : |{t§m "Policy”), which insured the Settling Defendants according to the terms,

provisions and conditions of the Policy;
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in the Lawsuif, the Bauk asserted claims against the Settling Defendants related 0 or
arising vt of apprafsals of real property consisting of approximately 73 acres located in

Florence, Pinal County, Adzons (the *Property™. David M. Lyons in sonnection with his

employment for Lyons Valnation Group, LLC, prepared two. f,‘as.is?’.aizd an “as developed” valug e

appraisal reports of the Property for the Bank dated March 27, 2006 and March 2, 2007(bereafier

the “Appraisals™). The claims asserted against the Settling Defendants arise out of or are related

to the Appraisals;

The Settling Defendants stretmously contest and dispuie any liability for any damages
and claims asserted in the Lawsuit; and, |

Following mediation before the Honorable William B. Bobling, the undersigned parties
deem it in their best interests fo enter into this Agreement to avoid the uncertainty and expense of
finther ltigation. As a resalt, the Parties wish to enter into an Agrsement for the compromise
and settlement of the rights and Habilities ag between them arising out of or related {o the
Lawsult, the Property and the Appraisals.

NOW, THEREFORE, in consideration of the promisss, undertakings, pavments, and
releases stuted herein, the sufficiency of which consideration s hereby ackmowledged, the

undersigned parties agree, each with the other, a3 follows:

SECTION I: Payment ta FDIC
A.  As an essential covepant and condition to this Agreement, the Setiling Defendants
agree to pay the FDIC the sum of One Thousand Two Hundred and Fifty Dollars (§1,250.00) and
Liberty, as the insurer of the Settling Deferdants, agress to pay the FDIC the sum of One
Hundred and Ninety Bight Thousand and Seven Hundred and Fifty Dollars (8198,750.00} fora
total of Two Hundred Thousand Dolars ($200,000.00) ("the Settlement Funds") upon full

execufion of this Agreement.
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B,  Within thirty (30) days of the execution of this Agreement an original, or originals

in counterpart and the execution of a W-9 signed by the FDICs authorized representative,

__payment of the Settlement Funds shall be made 1o the FDIC by check from Liberty and by

centified check from the Seitling Defendants in full and final setilement of all claims sudior
potential claims against the Settling Defendauts that have been or may be held by or assipned to
the FDIC which relate to or arise out of the Lewsuit, the Appraisals and the Property. Upon
receipt and snccessful negotiation of the total $200,000.00 Settlement Punds the FDIC will take
all necessary steps to dismiss the Seithing Defendants with prejudice fom the Lawsaﬁz‘ The

Parties agree to assist cach other fo insure the Settling Defendants obtain a dismissal, with

prejudice, from the Lawsuit.

In the event that the Seitlemncnt Fuonds are not delivered to the FDIC (o its wW}
within the required time period noted above, interest shall acerue on all unpaid amounts at the
rate of 3% per annum starting on the date due, 30 days after the execntion of this Agreement and
the W-9 form, and ¢hall continue to acorus unti] paid,

C. In addition, and without walving any other rights that the FDIC may have, in the
evept that all Settlement Punds (including all acerued interest) are not received by the FDIC on
or before the date due, 30 days following the exeoution of this Agreement and the execution of
the W-9 form, then, the FDIC, in ifs sole dizcretion, shall have the xight at any time prit?r o
receipt of all Seitlement Funds {Including all acomed interest) 10 declare this Agreemment null and
void, shall have the right fo extend tlis Agreement for any period of time uofil it receives all
Settlement Funds {(including all scorued inferest), and/or shell have the right to enforce this
Agreernent against the Party or Parties failing to deliver the Bettlement Funds, in which svent the
pon-delivering Party, or Parties, agree to jurisdiction in Federal District Comt in the State of
Utah and agree 1o pay all of the FDIC's reasonable attorney’s foes expended in enforcing the
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terms of this Agreemers.  Any decision by the FDIC fo extend the terms of this Agreament or to
‘ accept a portion of the Settlement Funds shall not prefudice its rights to declare this Agreerent

adl aod vold with respect fo the non-delivering Party, or Parties, at any time prier to receipt of

Agresmnent; provided however, that in the .even‘z the FDIC declares this Agreement ﬁaﬁ and void,
the FDIC will refumn all amonnts paid fo it under this Agreement by the non-delivering Party, or
Parties. In no event shall the FDIC declars this Agreement null and void with respect 1o any
Party that has delivered its share of the Setflement Fund (including any scerued inferest) on or
before the date due, 30 days following the execution of this Agreement and the W-9 form,

SECTION 11: Stipuiatien and Disnaissal
Upon execution of this Agresment by each of the undersigned Parties, and receipt of the
Setflement Funds, plus any accrucd interest, the FDIC shall dismiss the action as against the
Setfting Defendanty ondy. The vndersigned parties agres 1o enter stipulation{s) providing that the
dizmissal(s) set forfh above shall be with prefudice, with each party to bear ifs own costs as these

‘were originally inowrred.

SECTION H: Releases
A, Release of Individual Settline Defendants by FDIC,

Effective upon receipt in full of the setilement fimds plizs-any accrued interest and

digmissal as described in SECTION(S) I and I above, and except as provided in PARAGRATH
HI.C. and HLY), below, the FDIC, for ifself and ifs successors and assigns, herehy relesses and
discharges eack of the Settling Defondants and their respective employees, employers, members,
officers, diventors, legal representatives, agonds, sucoessors, nswance carriers, heirs, execaiors,
administrators, representatives, successors and assigns, fom any and all claims, démands,
sbligations, damages, sctions, and causes of acton, divect or indirect, in Jaw or in equity, that

arise from or relate fo, the Lawsuit, the Property and/or the Appraisals.

. all Settlement Funds (including all acorued interest), ox to enforce the terms. of this Settlement. . .. ...
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R, Release of FDIC by the Settling Defendants,

Effective simyltansously with the rélense granted in PARAGRAPH ILA. above, the
Settling Defendants, on behalf of themselves individually, and their respective empiayaes,

employers, members, _officers,  direotors, . legal representatives, .agents, successors, heirs, .. oovomn e

executors, administrators, agents, representatives, suecessors and assigns, bereby release and
discharge FDIC, a':rzd its employoes, officers, directors, representatives, sucesssors and assipng,
Ffrom any and all claims, demands, obligations, damages, actions, and causes of action, direct or
indirect, in law or in equity, that arise from or relate to, the Lawsuil, the Property and/or the
Appraisals,
C. Express Reservations From Relsases By FDIC,

1. Notwithstanding any other provision, by this Agreement the FDIC does not

release, and expressly preserves fully and to the same extent as if the Agreernent had not been

executed, any clalms or causes of acton:

a) against any other person or entity for lishility, if any, incurred as the maker,
endorser or guarantor of any prozﬁissory note payable or owed by them fo Federsl Deposit
Insmance Cogporation, the Baok, other financial institations, or any other persop or eutity,
inchiding withomt limitation any clabme incwrred ay the maker, endorser or gusrantor of 4ny
promissory note acquived by FDIC as successor in interest to the Bark or any person or entity

other than Bank;
b) against any person or entity not expressly released in this Agreement; and
¢} which are not expressly released in Paragraphs LB and H1LA above.

2. Notwithstanding any other provision, nothing i tlds Agreement shall be
sonsirued or interpreted as Hmiting, walving, releaging or cormamomising the jurisdiction and
authority of the Federal Deposit Insurance Corporation in the exercise of its supervisory or
reguiatory muthonity or to diminish its ability to institufe administrative eaforcement proceedings
seelding removal, prohibition or zny other administrative enforcement sction which may avise by

operation of law, rale or regulstion,
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3, Notwithstanding any other provision, this Agresment does not purport 1o
watve, or infend fo walve, any criminal clammg or charges or petitions for relief which could be

brought by the United States through ecither the Department of Justice or the United States

eriminal action or proceeding,

D. Bxpress Reservation of Rights of Bond Carrier,

1. Notwithstanding any other provision, nothing in this Agreement shall release
or prejudice the rights of Travelers St Paul Mereury Inmueance Company or any other
underwriter of any financial institution bond, fidelity bond, or banker's blanket boud on which
the Hank is an iuswred, to bring any claims by way of subrogation ic the claims. of tae FDIC,
against any directors, officers, or employees of the Bark. The Parties acknowledge and agree
that the Setiling Defendants are not directors, oificers, or mplcyer;s of the Bank,

2. Nothing heretn shall be construed to admit the existence of, or to establish, any
claim or canse of action on the part of Travalers St Paul Mercury Insurance Company or any
other bord underwriter by way of subrogation to claims of the FDIC, that would not exist had

- this Agreement pol besn executad.

SECTION IV: Representations and Acknowledgements
A, Nz Admission of Liability. The undersigned parties each acknowledgs and sgree
that the matters set forth in this Agreement constitute the setfioment and compromise of disputed
claims, and that this Agreement Is nof an admission or evidenve of lisbility by any of them
regarding any clain,
B Exeention in Covnterparts. This Agresment may be execnted in eounterparts by

one or more of the parties named hersin and all such counterparts when so executed shall
together constitute the final Agreement, as if one document had been signed by all parties hereto;
and each such counterpart, upon execution and delivery, shall be deemed s complste origingd,
binding the party or parties subscribed thereto upon the execution by all parties fo this

_Attorney’s Office or which could he ordered by a faderal comt of competent jurisdiction ina._
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Agreement,
C. Binding Effect. Each of the undersigned persons represents and warrants that
they are 1 party herefo or are authorized to sign this Agreement on behalf of the respective party,

. and that they have the full power and authorify to bind such party to pach and every provisionof . . .

this Agresment.  This Agroement shall be binding upon and fmwe to the benefit of the
undersigned parties and thelr respective _lzairs, éxesatﬂrs, adiministrators, represcntatives,
sucoessors and assigos. '

D, Choice of Law, 'Z’his Agreement shall be interpreted, construed and enforced
according to apphicable federal Jaw, or in is absence, fhe Jaws of the State of Utah, |

E. Entire Agreement and Amendments, This Agreement constitutes fhe entire
agreement and understanding betoween and amony the undersigned parties concorning the
maiters set fm;tb herein. This Agreement may notf be amended or modified escept by
another written instroment signed Dy the pm’t&r or parties 10 be bound thereby, or by thelr
respective anthorized attorney(s) or other representative(s).

F. Reasonable Cooperation.

1. The undersigned parties agree io cooperate in good fuith to effectuate all the
terms and conditions of this Agresment, including &oizzg or causing thelr agents and atteneys to
do, whatever is reasonably mecessary fo effectuate the signing, delivery, execution, filing,

recording, and entry, of any documents necessary 1o dismiss the Action and to otherwise parform

the terms of this Agreoment,
2. Fur%hera the Individual Defendants agree to cooperate fully with the FDIC in

connection with any action required under this Agreement.

G.  Advice of Coupsel, Each party hereby acknowledges that it has consulted with

and obirined the advice of counsel prior o sxecuting this Agreement, and that this

Apgreement has been explained fo that party by his or her comnsel.

~1
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' IN WITNESS WHERBOF, the parties hereto have cansed s Agreement 1o be execsted
j by each of them or thelr duly authorized representatives op the dates hersinafter subscribed.
T FEDERAL DEPOSIT INSURANCE CORPORATION. .. . ..
Dater BY:
TITLE:
PRINT NAME:
Date: géz 5/ LYONS VALUATION GROUP, LLC
®e.
BY:
TTLE— e ﬂ'%
PRINT NAME: Dyyrd . Loes
Date: Y /357 DAVID M. LYONS
e ..
LIBERTY INSUKANCE UNDER WRITERS, INC.
(b)(B)
I}aze:"'"l"‘f"‘q BY: LN BSAY McMMSiacmin |
P ] fonn5 N b 5
TITLE: N&“cgmm\ Clacens SO~
les, K N S N o

v‘*-f\(

PRINT NAME
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IN WITNESS WHEREQF, the parties hereto have cansed this Agreement to be execuied

by each of them or their duly authorized representatives on the dates hereinafter subscribed.

Dater "

Lare: A%jﬁ,

Diate:

e FEDERAL DEPOSIT INSURANCE CORPORATION . _ . . .

BY:
TITLE:
PRINT NAME:

LYONS VALUATION GROUP, L1LC

BY:

TITLE: W

PRINT NAME: D@*’”J " L)MI

DAVID M. LYONS

RITERS, INC.

BY:
TITLE:
FRINT NAME:
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N WITNESS WHERECF, the parties hereto bave caused this Agresment to be executsd

by each of them or fheir duly avthorized representatives on the dates hereinafter subsegibed.
oo . FEDERAL DEPOSIT INSURANCE CORPORATION . .

Date: fijiz é/g"’ i BY:

TITLE: FDT L Counse]
PRINT NAME: ANDR En (5;‘2.. BEAT

Date: LYONS VALUATION GROUP, LLC

BY:
TITLE:
PRINTNAME:

Diate: DAVID ML, LYONS

LIBERTY INSURANCE UNDERWRITERS, INC.

Date: By
TITLE: _
PRINT NAME: l



