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SETTLEMENT AND RELEASE AGREEMENT

This Settiement and Release Agreement (the "Agreement™) is made as of this 19th day of
Tuly, 2012, by, between, and among the following undersigned parties: (1) the Federal Deposit
tnsurance Corporation, in its capacity as Receiver of Anwrica West Bank, L. C. ("FDIC-R"},
and (2) Douglas M. Durhane, Blake N, Hazen, Ron H. Richins, Greg W. Haws and Todd
Morgan {collectively, the "Settling Defendants™), (individually, the FDIC-R and the Setiling
Defendanis may be referred to herein as “Party” and collectively as the "Parties™). The
effective date of this Agreement {the “Effective Date™) shall be the date on which the last of the
Parties” signatures is obtained on this Agreement,

RECITALS

WHEREAS:

Prior to May 1, 2009, America West Bank, L. C. (the "Bank") was a depository
institution organized and existing under the laws of Utak;

On May 1, 2009, the Bank was closed by the Utah Department of Financial Inztfutions,
and, pursnant to 12 11.8.C. § 1821{c), the FDIC-K was appointed receiver; in accordance with 12
U.K.0. § 1821{d), the FDIC-R az receiver succeeded to all rights, titles, powers and privileges of
the Rank, including those with respect 1o 13 assels;

Among the assets to which the FDIC-R as receiver succeeded were any and all of the
Hank's claims, demands, and causes of actions against its former divectors, officers, agents, and
employees arising from the performance, nonperformance and manner of performance of their
respective functions, duties and acts as directors and/or officers of the Bank;

The FDIC-R has assetted claims against the Settling Defendants, whe had each served at
various times as directors and/or officers of the Bank;

Tilinois National Insurance Company, a division or subsidiary of AIG (“Insurance
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which insured the directors and officers of the Bank according to the terms, provisions and
conditions of the Policy and the Setiling Defendants have made claims under the Policy;

The undersigned parties deem it in their best interests fo enter into this Agreement to
avoid the uncertainly, frouble, and expense of litigation;

On June 29, 2012, the Parties reached agreement on, and outlined certain terms of, the
settlement in 3 Settlement Terms Sheet, exccuted by the Parties and made effective that day {the
“Settlement Terms Sheet”;

The parties now wish to exceute this more formal, delailed Agreement 10 replace
Settlement Terms Sheet, as contemplated in the Settlement Terms Sheet; and

Upon the Effective Date of this Agreement, the Agrecment will supersede the Seitlement
Terms Sheet.

NOW, THEREFORE, in consideration of the promises, undertakings, payments, and
releases stated herein, the sufficiency of which congideration is hereby acknowledged, the
undersigned parties agree, each with the other, as follows:

SECTION I: Pavment to FDIC-R

A, Fhe Insurance Company shall pay on behalf of the Settling Defendants o the
FDIC-R the sum of ONE MILLION SIX HUNDRED THOUSAND DOLLARS ($1,600,008.00)
{the “Settlement Funds”) within thirty (30) calendar days following the Effective Date of this
Agreement (ihe “Payment Date”). The Settlement Funds shall be delivered to FDIC-K by way
of direct wite transfer to the FDIC-R in accordance with wire instructions received from the
FDIC-R.

B. T the evert that fhe Settlement Funds are not delivered o the FDIC-R, in full, on

or before the Payment Date, interest shall accrue on all unpaid amounts at the rate of 10% per

__________ (b)(4)
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annum until the date of full and final payment of the Settiement Funds.

C. In addition, and without waiving any other rights that the FDIC-R may have, in
the event that the Settlement Funds are not delivered 1o the FDIC-R, in full, on or before the
Payment Date, the FDIC-R, in it sole discretion, shall have the right at any time prior to receipt
of all Setilement Punds (including any accrued interest) to: (1) declare this Agreement null and
void, except for the agreed upon extension of the Tolling Period set forth in paragraph 1L.D.
below, and prosecute its claims to the fullest; (2) agree in writing to extend the Payment Date; or
{3) enforce this Agreement, in which event the non-delivering Party, or Parties, agree (o
jurisdiction in Federal District Courtin Utah,

D The Parties recognize that the Tolling Agreement executed by the Parties,
effective as of April 30, 2012, was amended in the Setflement Terms Sheet, and that amendment
is restated herein, such that the “Tolling Period,” as defined on page one, paragraph No. Jof the
Tolling Agreement, shall hereby be extended until the close of business on the fourteonth
business day that falls after the Payment Date. This provision shall survive and be enforceable
against any Party notwithstanding any voiding of this Agreement by the FDIC-R for nonpayment
of the Sctilement Funds.

SECTIGN 11 Releases

A Release of Individual Settiing Defendants by EDIC-R,

Effective upon receipt in full of the Settlement Funds plas any accrued intorest described
in Section | above, and cxcept as provided in Paragraph IL.C below, the FDIC-R, for itself and its
successors and assigns, heteby waives, releases and discharges gach of the Settling Defendants,
and their respective spouses, beneficiaries, personal trusts ot personal entities, agents, heirs,
exceutors, administrators, Tepresentatives, successors and assigns, from zm;r and all claims,

demands, obligations, damages, actions, and causes of action, direct ot indirect, in law orin

ke
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squity, whether known or unknown, belonging to the FDIC-R, that arise from or relate to, the
performance, nouperformance, or manner of performance of their respective functions, duties
and actions Jn any capacity, including but not imited t0 advisors, accountunts, aitorneys, agenis,
employees and as officers and/or directors of the Bank. The Professional Liability & Financial
Crimes Section of the FDIC affirmatively states that, after having received the Settlement I?‘ﬁmis
in full plus any accrued interest described in Section [ above, it will close this matter and
following closure of the matters at issue herein, it will have closed all professional Jiability claim
areas (i.¢., director and officer, accountant, and attorney malpractice/liability) related io the
Bank.

B Release of FDIC-R by the Seitling Defendants,

.Eﬁhctive simultaneously with the release granted in Paragraph ILA. above, the Sestling
Defendants, on behalf of themselves individually, and their respective heirs, execulors,
administrators, agents, representalives, SUCcessors and assigns, hereby waive, release and
discharge FDIC-R, and its employees, officers, direciors, represenfatives, SUCCEssors and assigns,
from any and all claims, demands, obligations, damages, actions, and causes of action, direct or
indirect, in law o in equity, that arise from or relate 1o, the Rank or to the perfarmance,
nonperformance, or manner of performance of the Settiing Defondants' respective funchions,
duties and actions as officers and/or directors of the Bank or that arise from or relate to the
Policy.

C. Express Reservations From Releases by FDIC-R.

L. Notwithstanding any other provision, by this Agreement, the ¥DIC-R does
not release, and expressly preserves fully and to the same extent as if the Agreement had not
been excented, any claims or causes of sction:

a. against the Settling Defendants or any other person or entity for
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lishility, if any, incurred as the maker, endorser or guarantor of any promigsory note or
indebtedness payable or owed by them or any of them to FDIC-R, the Bank, other financial
instimtions, or any other person or entity, including without limitation any claims acquired by

FDIC-R a5 successor i interest to the Bank or any person er entity other than Bank.

b against any person or entity not expressly released in ting
Agreement; and
& which arc not expressly released in Paragraphs ILA above,
2 Notwithstanding any other provision, nothing in this Agreement shall be

construed or interpreted as Himiting, waiving, releasing or compronmusing the jurisdiction and
authority of the FDIC in the exercise of its supervisory or regulatory anthority or to diminish fis
ability to institute administrative enforcement proceedings seeking removal, prohibition or any
other administrative enforcement action which may arise by operation of law, rule or vegulation.
3. Notwithstanding any other provision, this Agreement does not parport to
waive, or intend to waive, any claims which could be brought by the United States through cither
the Department of Justice, the United States Attorney's Office for the District of Uteh or any
other federal judicial district. In addition, the FDIC.R specifically reserves the right {o seek
court ordered restitution pursuant to the relevaut provisions of the Victim and Witness Protection
Act, 18 11,8.C. § 3663, ek seq., if appropriate,
SECTION Ii: Waiver of Dividends

To the extent, if any, that Settling Defendanis are, ov were, shareholders of the Bank and
by virtue thereof are or may have been entitied to a dividend, payment, or other pro raia
distribution upon resolution of the receivership of the Bank, they hereby knowingly assign o the
FDIC-R any and all rights, titles and interest 1o and 1 any and all such dividends, payments or

other pro rata distributions.
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SECTION 1V Representations and Acknowledgements
A, No Admission of Liability. The undersigned Parties each acknowledge and agree
that the matiers set forth in this Agreement constitute the settlement and compromise of disputed
claims, and that this Agreement is rot an admission or evidence of Hability by any of them
regarding any claim and any and al} Hability is expressly denied.

B. Execution in Counterparts. This Agreement may be executed in counterparts by

one or more of the parties named hergin and all such counterparts when so executed shall
togethier constitute the final Agreement, as if one dosument had been signed by all parties hereto;
and each such counterpart, vpon execution and delivery, shall be deemed g complete original,
binding the party or parties subscribed thereto upon the execution by all parties to this
Agreement,

C. Binding Effect. Each of the undersigned persons represents and warrants that
they are a Party hereto or are authorized to sign this Agreement on behalf of the respective Party,
and that they have the full power and authority to bind such Party to each and every provision of
this Agreement. 'This Agreement shall be binding upon and inure 10 the benefit of the
undersigned Parties and their respective heirs, executors, administrators, representatives,
speeessars and assigns.

D. Choice of Law. This Agreement shall be interpreted, construed and enforced
according to applcable federal law, or in its absence, the laws of the State of Utah.

E. Entire Agreement and Amendments. This Agreement constitutes the ¢niire
agreement and understanding between and among the undersigned Partios concerning the matters
set forth herein, This Agreement may nol be amended or medified except by another writlern
instrument signed by the Party or Parties to be bound thereby, or by their respective authorized

attorney{s) or other representative(s).
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F. Reasonable Cooperation. The undersigned Parties agree to cooperate in good

faith to effectuate all the terms and conditions of this Agreement,

. Advice of Counsel, Fach Party hereby acknowledges that it has consulted with
and obtained the advice of counsel prior fo executing this Agreement, and that this Agreement
has been explained to that Party by his or her counsel.

H. Severability. [f any portion or portions of this Agreement are detotinined to be in
conflict with federal, state, or local law or are otherwise held unenforceable in accord with their
terms, all remaining provisions of this Agreement shall otherwise remain in full force and effect
and be construed as if such invalid portion or portions had not been included herein.

I Attornevs’ Feeg, Except as set forth herein, the Parties shall each bear their own

attorneys’ fees and costs incurred in this matter, incloding the preparation and execution of this
Agreement. However, in the event any of the Parties brings any legal proceeding of any kind
arising out of, relating 1o, or to enforce any term of this Agreement, the prevailing party in any
such legal proceeding shall be entitied {o its reasonable attorneys’ foes and COSIS.

5 Representation of Anthority. The Parties represent and warrant that they are the

owner of and have full authorily to setite and compromise the released clainis, that they have not
sold, transferred or otherwise encumbered the released claims, and that they will not take any
action to frustrate or impait the purpose of this Settlement Agrecroent which is intended to fhlly
and finally seftle and resolve the released claims. In addition, pothing in ths Settlement
Agreement shall irpair or be construed to impair any right or defense of the Settling Defendants
under applicable law, including any defense based on proportionate fault, against any third party

claim relating fo the relpased claims.
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N WITNESS WHEREOF, the parties herelo have caused this Agreement 1o be executed by each

of them or their duly authorized representatives on the dates hereinafter subscribed.

FEDERAL DEPOSIT INSURANCE CORPORATION as
(b)(6) fo ]

Date: |/ 19] 12 By

Printed Name: David T, Bartels
Hs: Benior Atfornev, Professional Liability & Financial Crimes Section

BLAKE N, HAZEN
Date:
RON H. RICHINS
Date:
GREG W, HAWS
Date:
TODBD MORGAN
Date:
DOLUGLAS M. DURBANO
Date:

Approved and Consented to by the Insurance Company:




(b)),

i}} ........... 18 ......... 12 ......... @Q:igP ............................

IN WITNESS WHEREQF, the parties heveto have saused this Agreemont 1o be executed by each

of themn or their duly enthorized representatives on the dates hereinafier subscribed.

FEDERAL DEPOSIT INSURANCE CORPORATION as
RECEIVER FOR AMERICA WEST BANK, L. C.

Date: By:
Printed Mame: Qg%mm
Its: Senior Atterfiey, Professional Lisbility & Financial Cri
(b)(6) D
Dates sofS—rie |
KON H. RECHINS 7 it
Date:
GREG W, HAWS
Date:
TODD MORGAN
Tiabe:
(b)(6)

Approved and Consemed fo b@mmncz Tompany.

Dates

®)E
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement 1 be executed by cach

of them or their duly authorized representatives on the dates hereinafier subscribed,

FEDERAL DEPOSIT INSURANCE CORPORATION as
RECEIVER FOR AMERICA WERT BANK, L. €.

Date: By:
Printed Name: David T, Bastais
fs: Senior Attorney, Professionad Lisbility & Fmammi Crimes Section

BLAKE N. HAZEN

Date:

RON H. FICHINS

£ ﬁfjww .............. |

GREG W.HAWY

Drate:
TODD MORGAN

Daig:
DOUGLAS M. DURBANO

Date:

Approved and Consented to by the Insurance Company:




(b)(6)

IN WITINESS WHEREOF, the parties horete have caused this Agresment 1o be axeculed by cach

of them or their dly suthosized representstives on (he dates herginafier subseribed,
> T

FEDERAL DEPOSIT INSURANCE CORPORATION as
RECRIVER FOR AMERICA WEST BANK, L. .

Tte: By —
Privted Name: David T, Bartels : .
its: Senior Attorney, Professionsl Lishility & Vinameial Crimes Section

BLAKE N, HAZEN

Date:
RON HL RICHINS

Diate: e

‘ GREG W. HAWS

e 7/ )
TODD MORGAN

Bt .
POUGLAS M. DURBAND

DB e eeesso————— -

Approvad and Consented ko by the Tnsurance Company:

{rate
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(b)(6)
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1N WITNESS WHERBOF, the parties hereto have caused this Agroement 1o be axeouted by cach

of them or their duly sufhorized representatives on the dates horeinafler subscribed,

Digta:

Date:

Data:

Dhate:

FEDERAL DEPOSTT INSURANCE CORPORATION as
RECEIVER FOR AMERICA WEST BANK, X,

By
Pointed Neme: Devid T, Bargls
s, Senior Attorpey, Professional Liability & Finsocial Crimes 5¢ Trn

BLAKE N HAZEN

RON ¥ RICHINS

GREG W HAWS

TODD MORGAN. ~ .o 4 )

g j{ " f, )
Dhale: 47 178 &




