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SETTLEMIENT AND RELEASE AGREEMENTY

This Setflement and Release Agreenient (*Agreement™) is made as of this —_day of

- January, 2013, by and between the following undersigned parties: The Federal Deposit Insurance

Corporatton as Receiver of CommunitySouth Rank & Trust ("FDIC-R") and St. Paul Mereury
Insurance Company ("St. Paul™. The FDIC-R and 5t Paul may be sefetred fo hareln
individually 2¢ a “Party” or collectively as the “Parties™.
RECITALS

WHEREAS:

i Prior to Jamary 21, 2011, CoramunitySouth Bank & Trust (“CSBT” or the
“Bank™ywas a cm:gez:atiorz organized and existing vndor the laws of the State of South Caroling,

2. €3BT was closed on Eamzarj;‘ 21, 2011, by the South Carolina State Board of
Financial Institutions which appointed the Federal Deposit Inswance Corporation as Receiver‘
pursusnt o 12 USC § 1821(). In accoréance with 12 US.C, § 1821(d), the FDICR, ay
repeiver, suceeeded to all vights, titles, powers and privileges of the Bank, including those with
respect 1o s assets,

3. Atnong the assets to which FDIC-R succeeded were any and all claims, demands,
and vauses of actions against the Bank’s financial institution bond insurer(s), including against
St Paul a3 lssuer of the Bond, as that term s defined below.

3 On Lfazxtaitry 7, 2007, St. Panl issued a Financial Institefion Bond and an Pxeess

an {.i ............................. __ l@SPECﬁ‘“&i}?{'{:{}ﬁeCﬁveiy ....... {i’iﬁ ............

“Bond™), with an effective date of Janvary 7, 2007,
4, On Angust 27, 2008, the Bank submitted 2 Proof of Loss secking covérage under

the Bond.,

b)4)
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5, On April 30, 2610, CSBT filed a complaint against St. Paul in the Court of
Common Pleas, 13% Judicial Circuit, Pickens County, South Carolina, Case No. 2010-CP-
3900793, On June 10, 20140, the case was %cm{med to the United States District Coud for the
District of South Carolina, Case No. 6:10-0v-01491 (the “Pending Litigation™), .{}rz February 20,
2011, FDIC-R was substituted as Plaintiff in the Pending Litigation, The Pending Litigation is
set for trial to commence the week of January 22, 20612,

A, The Parties deem it in their best interests to entor into this Agreement to avoid the
uncertainty, frouble and expense of further fitigation. “

NOW, THERETFORE, n aoasiéeraﬁoﬁ of the promises, undertakings, ?aym&ais and
releases stated herein, the sufficiency .smd receipt of which ceﬁsizieréfi{m is _Zzeraby
scknowledged, the Parlics sgree as follows:

SECTION I: Payment by St. Paul to FDIC-R
‘A, The Recitals above ave incorporated hereln by reference,

B. As an essential covenant and condition to this Agresment, St Paul agrees t pay

fo the FDIC-R the sum of THREE MILLION THREE HUNDRED THOUSAND AND NO/0G -

DOLLARS (33,300,000,00) (ihe “Scttlement Funds™),

C. No fater than ﬁﬁeﬁg days following the execution of a signed original, or signed

originals in counterpart, of this Agreement by the undersigned Pasties to this Agreement (the
“Payment Due Date”™), the Setflement Funds shall be delivered to the FOICR by divect wire
transfer fo

ADDBRESS: Pederal Home Loan Baok of New York, New York Main Office, 101 Park
Avenue, New York NY 10178-0599

FOR CREDIT T0; FPDIC National Liquidation Account, Accoum#|

5 :
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OBl 4c asset muymbers 103280011; 10328001733, 1032800099; 10328000995;

- 10328000980; 103280001008;  1032R000988;  1032R000993; 10328000076
1032800098 1; 1032800099G-CommuanitySouth Bank & Trost, Basley, 8C (FIN 10328)
Professional Liability (37100) DIF Fund—Contact Gary W, Fisher, 904-2356-3734;
Peter M. Casey, 703-316-1383, reference CommunitySouth Bank & Trugd, Easley, SC
(FIN 10328) Professiopal Liability (37100} DIF Pund.

D.  In the event that fhe Settiement Frnds are not delivered in full to the FDIC-R by
the Payment Due Dale, interest shall accive on all unpaid accounts at the rate of 3% per annum
from such date until the date of payment in full,

E. In sddition, and without waiving any other rights that the FDIC-R may have, in
the event that all Seltloment Funds are not received by the FDICR on o ’ﬁé”fﬂ}:& thirty days
following the Payment Due Date, then the EDIC-R, in its scle discrotion, shall have the right at
any tne prior fo receipt of all Settlement Funds (aciuding all acerued interest) to declare this
Agreement mull and void, shall have the right to exiend this Agreement for any period of iime
watil it recedves all Setilement Funds (including all acorued interest), and/or shall have the right
to enforee this Agreement against 81, Paul, which agrees fo jurisdiction in Federal District Court
in the Distriet of Scuth Carolina and further agrees o pay all of FUIC-R’s reasonable attouays®
feoxs aﬁ;)mdcd in enforcing St Paul’s obligation to pay the Seftlement Funds or any part of them,
Any decision by the FDICR o extend the terins of this Agreement or to accept a portion of the
Settlernent Punds sémii not prejudice the FDIC-R’s rights to declare this Agrcement null and void
at any time prdor to weecipt of all Settlement Fonds (including all acorued interest) or to enforee
the terms of this Seitlament Agreement; provided however, that in the event 'i,:he EDIC-R declares
this Agreement null and void, the FDIC-R will retarn all amounts paid to iunder this Agreement
by St Paul, The Parties further éxngee to the jurisdiction of the Federal Distriet Court in the
District of Seuth Czn‘e’iina {o resolve any other disputes related to the enforcoment of the tenns of
this Apgreement {other than with respect to the matters addressed in Paragraph C of chtizm IH

3
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below). I the event the PDIC-R declates the Agreement null and vold, the Parties agree that all
statutes of limifation or iming defenses with. respect 1o clalms under the Bond that the FDIC-R
had against St, Paul prior to the date of the Agreement, including those asserted in the Pending
Litigation, are tolled from the dute of the Agreement witil fifieen days after the Agreement is
declared rmull and void.

F. TUpon recsipt of all Settlement Funds and full compliance with the i:ez‘zﬁs of the
Agrecment by St Paul, ﬁie FDIC-R and St. Paul will jeintly file a stipulation of voluntary
dismisgal under Fed, R. Civ. P. 41{a)}{1)AXID) that- provides the dismissal of the Pending
Litigation is with prejudice, and that each party is to bear ils own costs and attorney’s fees,

| SECTION I Releases

A, Release of 8¢ Paul by FDIC-R

Effective upon payment by St Pav of the Settlement Foads, together with any accrued
interest, the FDIC-R, for itself and His predecessors, successors and assigns, hereby releases and
discharges St. Paul, Hts parents, subsidiaries, affiliates and reinsurers, and thelr respective
employees, officers, directars, agents, representatives, predecessors, successors and assigns, from
claims under the Bond including but not limited to any and all claims, demamds, obligations,
damages, actions and causes of aclion, direct or indivect, in Jaw or in equity, statuiory,
contractual, non-contraciual, or in fort, that i‘hé FDIC-R alieged o coﬁid have a%légezﬁ against St,
Paul in connection with the Proof of Loss, or the Pending Litigation, or the Bond, or which the
FDIC-R did allege or could have alleged against St. Paul that axise from or relate to any claims
asserted by the FDIC-R wnder the Bond ov St Panl’s gdjusting of such claims, or otherwise avise

from, relate 1o or concern the Bond, and agrees that any interest it may have under the Bond is
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insurance, including but not limited to direstors” and officers” Hability Policy Mumber

..................................... issued by St. Pavl with an effective date of January 22, 2010,

B, flelease of FDIC-R by St Paul

tiffective simultaneously with the release granted in paragraph A of this Section 1T above,
St Paud, for fiself and ifs predecessors, syccessors and assigns, and on behalf of is parents,
sibsidiaries, afﬁ}z'atés and reinsuters, and fheir succéssors and assigns, hereby relesses and
discharges FDIC-R and its employees, officers, directors, agents, atfomeys, representatives,
predecessors, successors and assigns, from any and 2l claims, demands, obligations, damages,
actions and causes of actions, direct or indirect, In law or in equity, thet arise from or relate 1o the
Proof of Loss and/or the Bond including but not linited to any rights of subrogation, legal,
squitable, or otherwise.

L ‘Wailver of Subrogation by St. Paul

St. Paul agrees to and hereby does irrevocably waive any rights of subrogation it may
have relating to the claims under the Bond, including without limitation those arising from St
Paul’s paymeni of the Settlement Funds, or Involving the underlying properties, assets or claims
under the Bond and all rights to recovery thereof (“Rights of Recovery”). 8¢, Paul agreos that the
FDIC-R may retain, sell, transter, or otherwise dispose of such Rights of Recovery as it seey fit,
in its sole disaretion, and retain the proceeds (if any) thercof and any such present or futare
retention or disposition of such Rights of Recovery shall not serve 1o madify, slier, increase,
decrease, or ofherwise affect the consideration dee under this A gz-eezﬁ_ezzz or the m{metary atnount

being paid by St. Paul.
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D. Express Reservations From Releases

i, Notwithstanding any other provision contained in this Agreement, the
FDIC-R does ot release, and expressly preserves fully and to fhe same extent as if the
Agreement had nof been executed, any claims or esuses of action:

8. against any person or entity for Hability, if any, inourred as the
maket, sndowser or guarantor of any promissory note or indebledness pavable or owed by them fo
the FDIC-R, the Bank, othot financial institutions, or any other person or entity, including
without Himitation any claims aequired by the FDIC-R as successor i intersst to the Bank or any
g?ersan or entity other than the Bank;

b, against any person or endity not expressfiyA released in this
Agrecment;

c. wirder or relating to any policy of ins.mmce igsued by St. Paul (ot
any other insured), other than the Bond; or

4, which are not expressly released in Paragraph A of Section 1

ahove.

2, Notwithstanding any other provision, by this Agreement, 8t, Pau! does not
refease, and expressly preserves fully and 1o the same extent as if the Agreement had not been
executed, any clahng or causes of action:

&, agéinst any person or entity for Hability, if any, inowred as the
malker, endorser or guarastor of any promissory note or Indebtedness payable or owed by them fo
St Paul;

b. againsi any person or entily not expressly released in thisg

Agreement;
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o under or relating to any policy of surance issued by St Paul (or
any other insurer), other than the Bond; or
7 d. which are not expressly released in Paragraph B of Section 11, or
waived in Paragraph C of S8ection [, abeve,
3. Notwithstanding any other provision, this Agreement does not waive any
claims or actions that could be brought by .&ny agency or instromentality of the United States
- government other than the FDIC-R.

SECTION HE Representations and Acknowledgements

A Ownership of the Claims. ‘The FDIC-R represents and warcants that, pursuant to

12 UB.C. § 1821(d), the FDIC-R is the current lawful owner of, and that it has not assigned,
sold, or transferred any interest in relation to, the Bond and any claims arising thereunder,

B. No Additional Actions, St Paul hereby sgrees that it will not bring, file, or

otherwise pursue any claims against any pacly in relation to the Bond, hwoluding any clains for

indemnity or sabrogation,

C. Ne Admission of Liability. The undersigned Parties cach acknowledges and

agrees (hat the maiters set forth in this Agreement constitute the setilement and compromise of a
disputed claim, and that this Agreement is not an adimission ot evidence of liability by either of
themn regniding any aiaim nor is it intended fo be, nor shall it be eonsimeﬁ ag, an interpretation of _
the Bond or any other insurance policy. This Agreement shall nof be wsed as evidence, or in any
ather manner, hefors any court or any proceeding to create, prove, or interprot the obligations or
alleged obligations of St Paul under the Bond to any party or non-party to this ég;mment,

Except as provided above, the Partles may use the Agreement in any other proceeding to the
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extent deemed relevant and admissible by a court and may use this Agreement in any manner a8
may be necessary to enforee the terms of the Agreement.

B, Cooperative Drafting, The Padties to this Agreement have participated jointly in

the negoliation aad preparing of this Agrecmnent. Accordingly, the Parties agree not to agsert that
any other pasty is the sole or principal drafier of the Agreement. The Parties alse agree not B
633&% that any canen of construction applicable 1o sole or principal drafters should be applied
against any other party.

| Execntion in Counterparis, This Agreement may be executed in counjerparts by

one or more of the Parties named hefein and all such counterparts when so oxecuted shall
topether constitute the fingl Agreoment, a8 if one document had been signed by all Parlies hereto;
and each such counterpart, upon execution and delivery, shall be deemed a caﬁ’z}}ieic eriginal,
binding the Parly or Patlles subseribed fhereto upon the execution by all Palies to this

Agrecment,

i Binding Effect. Bach of the undersigned persons represents and warranis that he
or she is authorized 1o sign this Agreement on behalf of the respective Parly for which he or she
5 signing, with the full power and authority to bind such Party to esch and every provision of
this Agreement. This Agreement shall be binding upon and imwre to the benefit of the
undersigned Parties and thelr respective insurers, agenis, heirs, excoutors, administrators,
representatives, atforneys, successors and assigns,

G. No Confidentinlity, The Parties acknowledge and agree that this Agreement is a
publie document that will need to be disclosed pursuant to 12 US.C. § 1821(s) and other

applicable laws and regulalions,



{b)(6)

Page 9

H, Construction. The deseriptive headings of this Agreement are for convenience
only and shall not affect the consteuction or interpretation of this Agreement,

L Natices, If any Party s required to give notice to another Party under this
Agreemont, such notice shall be (1) delivered personally, (i) sent by Federal Hxpress {or ancther
recognized overnight or two-day cattier) requesting next or second business day defivery, (ii)
sent by facsimile, (iv) sent by United States certified or registered mail, postage prepaid, retum

receipt requested, or (v) sent by email with a confirmation fo be gent the same day by one of the

methods enumerated above. Any such potice shall be deemed given when (3) so delivered

personally, (i) if sent by express cowder, one or two business days (as the case may bo)
following delivery to the courter, (33} on the date sent by facsinile or email, with confinnation of
transmission, if sent duting nosmal business hours of the recipient, or, if not, then on the next
buginess day, or {iv) if sent by certified or registered mail, five business days after the date of
deposit in the United States mall to the respective address of the Party as set forth below, with
copies sent to the persons indicated below:

Tothe FDIC:

Kyle Keegan, Haq,

Kesgan, DeNicola, Kiesel, Bagwell, Toban & Lows, LLC

5355 Hilton Avenus, Suite 203

Baton Rouge, Louisiana 70808

Facgimile: (225¥364-3608
Fmail

and

Federal Deposit Insmance Corporation
3501 North Fairfax Boulovard
Arlinpton, VA 22206

Atin; Peter M, Casey, B, B-7010

Ewaib oo
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To St Paul Mercury Insarance Co.s

Gregory R. Veal

Bavis, Kyle, Burch & Medlin, LLC
200 Ashford Ctr, N, Ste, 560
Aflanta, Georgia 30338

Facsimile: 770-668-0878

Donna B, Willianss

St Paul Travelsre

1080 Windward Concowrse, Ste, 100
Alpharetia, Geargia 30005
Facsimile: 770-570-4180

EeMatld o

or o such other address as the recipient Party has specified by prior written notice to the sending
Parly (or in the case of counsel, to such other veadily ascertainable business address as such
counsel may hereafter maintain), I more than one method for sending notice as set forth above is
used, the earliest notice date established as sei forth above shall control,

4 Choice of Taw, This Agrcement shall be interpreted, construed and enforeed

according to the applicable federal law, or In ifs absence, the laws of the State of South Carolina.

K. Entire Agreement and Amendments, This Agrcerent constituies the entire

agreoment and onderstanding between and among the undersigned Parties concerning the matters
set forth herein, This Agreement may not be amended or modified except by another wiliten
instrument signed by the Party or Parties to be bound thereby, ot by thelr respective authorized
attorney(s) or other fe;)fesazzté}i:i've(s},

1. Reasonable Cooperation. The undersigned Pavties agree to cooperate in good

faith to effectuate all the ferms and conditions of {his Agreement, including doing or causing

their respective agents and altorneys to do ‘whatever Is reasonably necessary to cffectuate the

10
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~signing, delivery, exeeution, filing, recording, and entry of eny documents necessary fo perform

the terms of this Agreement,

M.  Advice of Counsel, Bach Party hereby acknowledges that it has consulted with

and obtained the advice of counsel prior to exccuting this Agreement, and that this Agreement
has been explained to that Party by its counsel.

N, Authority 1o Setfle, The FIDIC-R, for itself and expressly in its capacity of

- having succeeded to all of CSBT’s claims against St. Paul under the Bond, and St Paul,

respectively, sach warrants and represents that i is the entity that has collectively all of the
mterest in any of the matters set forth herein, that the Recitals set forth above are material, froe
and aceurate, and that it has the full right, power, and specific authority to enter into, execuie and
consummate this Agreement.

O. Severability, If any provision of this Agreement or the application of any
provision hercin to any person or circumstance is held invalid or unenforceable, only that
provision shall be affected, and the remainder of this Agreement (and the application of such _
provision 1o other persons or circumstances) shall remain in full force and effect,

IN WITNESS WHEREQGE, the Parties hereto have caused this Agreement to be execuied
by their duly authorized representatives on the dates hercinafler subscribed.

FEDERAL DEPOSIT INSURANCE CORPORATION,
as Recetver of CommunifySouth Bank & Trust
Date: BY:
TITLE:
PRINT NAME:

ST, PAUL MERCURY INSURANCE COMPANY

i i
Date:  J[ 1] J014 RY
P TIVLE: (g Fvesnfive
PRINT NAME: fenna iliams

11
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‘signing, delivery, execution, filing, recording, and entry of any documents necessary o perform

the terms of this Agresment,

M.  Adyiee of Counsel, Fach Party hereby ackinowledies that i has consulted with
and oblained the advice of counsel prior to excouting this Agreement, and that this Agreement
has been explained to that Party by its counsel.

N. Autherity o Seitle, The FDIC-R, for itself and expressly in its capacity of

having succeeded to all of CSBIT"s claims against St Paul under the Bond, and 8t Pani,
respectively, each warrants and represents that it is the entity that has eollectively all of 1}1@.
inlerest in any of the matters set forth herein, that the Recltals set forth above are material, true
and aceurate, and that it has the full right, power, and specific anthority to enter into, execute and
consummats this Agreement,

0. Severabilify. If any provision of this Agresment or the application of any
provision herein fo any person or citcutustance is held invalid or unenforcsable, only that
proviston shall be affeczéd, and the remainder of this Agreement (and the application of such
provision to otlier persoas or circumstances) shall remain in full foree and effect,

N WITNESS WHERBOF, the ;?ar.zics berete have caused this Agreement o be executed
by their duly autborized representatives on the dajes hereinalior subscribed.

FEDERAL DEPOSIT INSURANCE CORPORATION,
18 Receiver of CommunitySouth Bank & Trust

Dz;te:w}? BY: | T — LE.@
TITLE: od% MMMMM Yot 83, e ey

PRINT NAME: Pt d P ﬁﬁ*&{y

ST. PAUL MERCURY INSURANCE COMPANY

feAbio BY

{ TITLE: Caim Pegpative
PRINT NAME: Jonna Wiihams

i1



