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SETTLEMENT AND RELEASE AGREEMENT

This Settlement and Release Agreement ("Agreement”) is made by, between, and among
the Federal Deposit Insurance Corporation as Receiver for First National Bank of Davis (“FDIC-
R”) and Everest National Insurance Company (“Everest” or “Bond Insurer™) (individually, the
FDIC-R and Iiverest may be referred Lo herein as “Party™ and collectively as the “Parties™).

RECITALS
WIHEREAS:
Prior to March 11, 2011, First National Bank of Davis (“IFNB” or “Bank™) was a

[ederally chartered depository institution headquartered in Davis, Oklahoma.

Everest 1ssued to the Bank a Financial Institution Bond, Policy Number e

(the “Policy™).
On March 10, 2011, FNB provided Everest with a Notice of Loss seeking coverage under

the bond lor [osses incurred by the Bank that were caused by the dishonest acts of certain FNB

emp]oyeesl 'l‘his clail'n was dcsignatcd hy ]-:\,rergsl a5 Claim NO. AB ................................................................................

On March 11, 2011, the Oflice of the Comptroller of the Currency closed the Bank and
pursuant to 12 UJ.S.C. § 1821{c), the Federal Deposit Insurance Corporation was appointed
reeeiver. In accordance with 12 U.S.C. § 1821(d), the FDIC-R succeeded to all rights, titles,
powers, and privileges of FNB, including those with respect to its assets. Among the asscls to

which the FDIC-R succceded were any and all claims, demands, and causes of action under

Financial Institution Bond, Policy Numbes | or with respect to Claim No.

(b)(4)

On March 6, 2017, the FDIC-R filed a complaint for money damages against [verest,

The complaint is now pending in the United States District Court {or the Bastern District of

_____________ (b)(4)
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Oklahoma, FDIC as Receiver for First National Bank of Davis, Okiahoma v. Everest National
Insurance Company, Civil Action No, [7-CV-82-JHP (1.03.0kla.) (“Lawsuit™).

NOW, THERETFORE, in consideration of the promises, underlakings, payments, and
rclcascs stated herein, the sufficiency of which consideration is hereby acknowledged, the
undersigned Partics agree, cach with the other, as follows:

SECTION I: Payment to the FDIC-R

A As an essential covenant and condition to this Agreement and in consideration for
the Relcases sct forth below, Liverest agrees Lo pay to the FDIC-R $1,350,000 (the “Scitlement
Payment”). The Settlement Payment shall be made to the FIMC-R as soon as possible after both
Partics sign the Agreement, but no later than June 14, 2017, The Parties agree that time is ol the
essence with respect to the obligation to make the Scttlement Payment.

B. Liverest shall deliver the Settlement Payment by dircet wire transfer into an
account designated by the FIDIC-R. The FIMC-R shall provide to liverest the instructions for this
dircet wire transfer.

C. If the FDIC-R does not reccive the Settlement Payment in [ull on or before the
date determined by Section 1LA. above, then the FDIC-R in its sole discretion shall have the right
at any time prior to its receipt ol the Scitlement Payment in full to:

. Extend the period for the Setilement Payment,

2. Enflorce this Agreement, in which cvent Everest agrees to the jurisdiction
in the United States District Court [or the Fastern District of Oklahoma and to pay all of
the FDIC-R’s reasonable attorneys’ fees and costs expended in enforcing the terms of this
Agpreement;

3. Terminate the Apreement; and/or
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4. Seek any other relief available to it in law or equity.

Any extension of time under Section .C.1 for delivery of the Settlement Payment or
acceptance of a portion of the Scttlement Payment shall not prejudice the FIDIC-R’s rights to take
any ol the actions sct [orth in Section 1.C.2 through 1.C.4 at any timc prior to receipt of the
Scitlement Payment.

SECTION II: Releases

Al Release of liverest by the FDIC-R,

Effective upon its receipt of the Settlement Payment in [ull, s described in Scetion [, and
except as provided in Section [1.C, the FDIC-R, for itsclf and its representatives, successors and
assigns, hercby releases and discharges [iverest and its representatives, successors, and assigns,
[rom any and all claims, demands, obligalions, damages, actions, and causcs of action, direct or
indirect, in law or in equity, that arise from or relate to the Lawsuil, Financial Institution Bond

Polic y’\(u mber and/or Clain1 No. m elu dInghuL notlimited 1o, (b)(4 )

[iverest’s handling, investigation, and adjustment of same.

I3. Releasc of the ' DIC-R by Evercst.

Iiflective simultancously with the relcase granted in Paragraph ILA. above, Everest, for
itself and its representatives, successors, and assigns, hereby releases and discharges the FDIC-R
and its rcpresentatives, successors, and assigns, from any and all claims, demands, obligations,

damages, actions, and causcs ol action, direct or indirect, in law or in equity, that arise {rom or

relate to the Lawsuil, Financial Institution Bond Policy Numbey - Jand/or Claim....... ( b)(4)

C. Exceptions from Releases by FDIC-R.
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1. Notwithstanding any other provision of this Agreement, the FIJIC-R doces
nol release, and expressly preserves fully and fo the same cxtent as if this Agreement had not
been execuled, any claims or causes of action:

a. against Everesl {except with respect Lo the Policy, the Lawsuit or

Llaim Ny : or any other person or entity for liability, if any, incurred as the

maker, cndorscr, or guarantor of any promissory note or indebtedness payable or owed by them
to the FDIC-R, the Bank, other financial institutions, or any other person ov entity, including
without limitation any such claims acquired by FDIC-R as sucecssor in interest to the Bank or
any person or entity other than the Bank; and

b. apainst any person or enlily not expressly released by the FDIC-R
in this Apreement; and

c. which arc not cxpressly rcleased in Paragraph 11LA.

2. Notwithstanding any other provision of this Agreement, nothing in this
Agreement shall be construed or interpreted as limiting, waiving, releasing, or compromising the
jurisdiction and authority of the Federal Deposit [nsurance Corporation in the excrcise of its
supervisory or regulatory authority or diminishing its ability to inslitute administrative
enforcement or other proceedings secking removal, prohibition, or any other relief it 1s
authorized to seck pursuant 1o its supervisory or regulatory authority against any person.

3. Notwithstanding any other provision of this Agreement, this Agreement
does not purport to waive, or intend to waive, any claims that could be brought by the United
States through the Department of Justice, the United States Attorney’s Office for any federal
judicial district, or any other department or agency of the United States as defined by 18 U.S.C.

§ 6. In addition, the FDIC-R specifically reserves the right 1o seek court ordered restitution
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pursuant to the relevant provisions of the Mandatory Victims Restitution Act, 18 U.S.C. §§ 3322
and 3663 ¢t scq., if appropriate.
SECTION HI; Stipulation and Dismissal

Within soven days alier the later of (1) full exceution of this Agreement by all ol the
Parties, and (2} receipt ol the Scttlement Payment, the FDIC-R shall file in the Lawsuit a
stipulation of dismissal with prejudice, with each Party to bear its own costs.

SECITON TV: Subrogation

In lurther consideration of the releasces in Section 11, Everest releases and assigns any and

all subrogation rights that may have arisen, whether by virtue of the Settlement Payment or by

operation of law, contract, or cquity with respecet to the Iinancial Institution Bond Policy

SECTION V: Representations and Acknowledgements

A. Authorized Signatories. All of the undersigned persons represent and warrant that

they are authorized to sign this Agreement on behalf of the respective Party, and that they have
the [ull power and authority to bind such Party to cach and cvery provision of this Agreement.
This Agreement shall be binding upon and inurc to the benefit of the undersigned Parties and

their respective heirs, executors, administrators, representatives, successors, and assigns.

3. No Admission of Liability. The undersigned Partjes each acknowledge and agree
that the matters set forth in this Agreement constitute the settlement and compromise of dispuled
claims and defenscs, that this Agreement is not an admission or evidence of liability by any of
them regarding any claim. The undersigned Parties acknowledge that they may not base any
claim of waivcer or cstoppel in any other matter upon the execution of this Agreemenl or payment

of consideration described herein.
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C. Exccution in Counterparts. 'This Agreemenl may be executed in counterparts by
one or more of the Partics and all such counterparts when so executed shall together constitute
the Iinal Agreement, as if onc document had been signed by all Parties; and each such
counterpart, upon exceution and delivery, shall be deemed a complete original, binding the
Parties subscribed thercto upon the execution by all Partics to this Agreement. This Agrecement
may be executed be {acsimile signatures, which shall be treated as originals for all purposcs.

D. Choicc of Law. This Agreement shall be interpreted, construed, and enlorced
according Lo applicablic federal law, or in its absence, the laws of the State of Oklahoma.

(24 Entire Agreement and Amendments. This Aprecinent constitutes the entire

agreement and understanding between and among the undersigned Parties concerning the matters
set forth herein and supersedes any prior agreements or understandings, This Agreement may
not be amended or modified except by another written instrument signed by the Partics, or by
their respeetive authorized attorney(s) or other representative(s).

I Reasonable Cooperation. The Partics agree to cooperate in good faith to

ellectuate all the terms and conditions ol this Agreement, including doing or causing their agents
and attorneys to do whatever is reasonably necessary to cffcctuate the signing, delivery,
exceution, filing, recording, and entry of any documents necessary to perform the terms ol this
Agreement.

G. Advice of Counsel. zach Party hercby acknowledpes that it has consulted with

and obtained the advice of counsel prior to executing this Agreement, and that this Agreement
has been explained to that Party by its counsel.
H. Notices. Any notiecs required hercunder shall be sent by registered mail, {irst

class, return receipt requested, and by email, to the [ollowing:

f
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Dawn Lstes, [sq.
Estes Thorne Curr
3811 Turtle Creek Blvd, Suitc 200
Dallas, TX 75219

(b)(B).. EMAIL:

Kevin M. Mattessich, Fsq.
Kaufman Dolowich Voluck
60 Broad Strect, 36™ 1Vloor
New York, NY 10004 06183

(S)[(5) — EMAILL

are for convenience only and shall not affect the interpretation of this Apreement.

IR No Confidentiality. The undersigned Parties acknowledge that this Agreement

shall not be confidential, and nothing in this Agreement prohibits the FDIC-R or Everest from
disclosing its terms, -

IN WITNESS WHEREOY, the Parlies hereto have caused this Apreement to be exceuted
by each of'them or their duly authorized representatives on the dates hereinalter subscribed.

FEDIRAL DEPOSTL INSURANCE CORPORATION
As Recciver for First National Bank of Davis

(b)e) |

By: A
PRINT NAME: Ao pror v 2,
TITLE: . - _

Date: "ol 12,2 044

EVEREST NATIONAL INSURANCE COMPANY

(b)(6). -

C PRINTNAML. DG 3 MANDIVL &
TITILE: Y- 77 €SU Cltrm <
- ! .
Date: A——Ui’r:._[g} 2&7/7_ o



