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SETTLEMENT AND RETEASE AGREEMENT

This Settlement and Release Agrecment (“Agreement”) is made by, between, and among
the following undersipned partics:

The Plaint(l Vederal Deposit Insurance Corporation as Reeeiver for AmTrust Bank
(“I'DIC-R™); and FBC Mortgage, LLC {(the “Settling Defendant”) (individually, the FDIC-R and
the Seitling Defenduni may be referred to hevein as “Party” and collectively as the “Parties™).

RECITALS
WHEREAS:

Prior to December 4, 2009, AmTrust Bank (*“Bank™} was a depository institution
organized and existing under the laws of the United Stales;

On December 4, 2009, the Oftice of Thrift Supcrvision closed the Bank and pursuant 1o
12 1L.8.C. § 1821(c¢), the Vederal Deposit Insurance Corporation was appointed Receiver, In
accordance with 12 1.8.C. § 1821{d), the FDIC-R succceded to all rights, titles, powers and
privileges of the Bank, including those with respect to its assets.

Among the assets 1o which the FDIC-R succeeded were the Bank’s claiins, demands, and
causcs of action thal arc the subject of this Agreement.

On or about November 16, 2005 and March 2, 2007, the Bank and Sctiling Defendant
entered into two Master Correspondent F.oan Purchase Agrecments setting forih the ternns and
conditions pursuant to which the Bank would purchase certain residential mortgage loans
originated and/or submitted for purchase by Seitling Defendant (*MCILPAS™).

On December 3, 2015, the KFDIC-R filed a complaint for money damages against the
Scttling Defendant (“Complaint™). This claim for dainages is now pending in the United States
District Court for the Middic District of Florida in Federal Deposit Inswrance Corporation as
Receiver for AmTrust Bank v. FBC Mortgage, 14.C., Case No. 6:15-cv-02040-CEM-DAB (the
“Action”). In the Action, the FDIC-R has asscrted claims against Scttling Defendant arising out
of the loans identified in the Complaint (the “Claims™). The Scitling Defendant has denied

liability in the Action.
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The undersipned Parties deem it in their best interests to enter info this Agreement to
avoid the uncertainty and expense of further litigation,

NOW, THEREFORFE, in consideration of the promises, vndertakings, payments, and
releases stated herein, the sufficiency of which consideration is hereby acknowledged, the
undetsigned Parties agree, cach with the other, as follows:

SECTION i: Payment to FDIC-R

A, As an essenlial covenant and condition to this Apreement, the Settling Defendant
agrees to pay the FDIC-R the sum of two hundred sixty-five thousaru dollars ($265,000) (“the
Settiement Payment™), to be paid within sixty (60) days after the FIDIC-R cxecutes this
Agreement;

H. The Sctiling Defendant shall deliver the Settlement Payiment to the FDIC-R by
wirc transfer into an account designated by FDIC-R by notice to the attorneys for the Settling
Defendant or by certified or cashice’s check drawn upon a deposilory institulion aceeptable to
FDIC-R,

In the cvent that the Scttlement Payment is not delivered to the FDIC-R {or its counscl)
by the due date set forth in Section LA, above, intercst shall acerue on all unpaid amounts at the
rate 0f 5% per annwn from the date that payment was required by Seetion 1A until the date of
payment.

- C If the KDIC-R does not reccive the Settlerent Payment in full on or before the
date determined by Section LA above, then the FDIC-R, i its sole discretion, shall have the riglit
at any lime prior to tceeipt of the Settlement Payment in full (including all accrucd mterest) to:

1. Iixtend the petiod of tiune for the Scitlement Payment, including intcrest
acerting from the dates delermined by Section LA above, through the date of payment at a rate
calculated in accordance with 26 U.S.C. § 6621{a)(2}; or

2. Enforce this Agrcement, in which event the Settling Defendant agrees to

jurisdiction in United States District Court for the Middle District of Florida and fo pay all of the
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FDIC-R’s veasonable attorney’s fees and costs expended in enforcing the terms of this
Agrcement; or

3. Terminate the Apreement and move to vacatc any dismissal ordet, o
which (he Setlling Defendant agrees to consent and re-instilutc an action on the FDIC-R’s
claims. T'he Scttling Defendant further agrees to waive any defense hased on any statute of
limitations that would bar any of the FINC-R’s claims and waives all objections, defenses,
claims or counterclaims, and covenants and agrees not to assert any objections, defenses, ¢laims
or counterclaims that did not exist or were otherwise unavailuble as of the date this Agreement
was Tolly executed; or

4. Scek any other relicf available to it in law or cquity,

Any exiension of time under Scction 1L.C.1 for delivery of the Scitlement Payment ar
acceptance of a portion of the Settlement Payment shall not prejudice the FDIC-R’s rights to take
any of the aclions sct forth in Scetion 1.C.2 throuph 1.C.4 at any time priot to receipt of
Seitlement Payment (including all accrued interest) in full.

SECTION II: Stipulation and Dismissal

Within ten business days after the laticr of: (1) full excention of this Agreement by all of
the Partics, and (2) reccipt of the Scttlement Payment, the FDIC-R shall file a stipulation of
dismissal with prejudice in the Action, whereby the Court shall retain jurisdiction to hear and
determine all matters velated to the Action and to enforce this Agreeinent, execuled by the
atforneys for all Parties hereto.

SECTION III: Releases

A The FDIC-R’s Releases,

Upon receipt of the Settlement Payment in full and cxeept as provided in Scction IILC,
the EDIC-R, for itself and its successors and assigns, hereby releases and discharges the Settling
Defendant and its heirs, executors, truslees, administrators, represcntatives, successors, and
assigns, from any and all claims, demands, obligations, damages, actions, and causes ol action,

direct or indirect, in law or in cquity, belonging to the FDIC-R, thaf artse from the Claims.
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B. The Scitling Defendant’s Releases,

Effective simulianeously with the release granted in Scetion TITA above, the Seitting
Defendant, on behalf of itsclf and its heirs, executors, trustees, administrators, representatives,
attorncys, stccessors, and assigus, hereby releascs and discharges the FDIC-R, and its
cinployees, officers, directors, representatives, attorneys, successors and assigns, [tom any and
all claims, demands, obligations, damages, actions, and causes of action, dircet or indirect, in law
or in equity, that arise from the Claims.

C. Bxceptions fom Releases by I'DIC-R,

1. Notwithstanding any other provision of this Agrcement, the FDIC-R docs
not release, and expressly preserves fully and to the same cxtent as if this Agreement had not
been excouted, any claims or canses of action:

a, Against the Scttling Detfendant or any other person or cotity for
liabifity, i any, incurred as the maker, endotser or guarantor of any promissory note or
indebicdness pavable or owed by them to FDIC-R, the Bank, other financial institutions, orr any
other person or entity, including wilhout limitation any such claims acquired by FDIC-R as
sticcessor in mferest to the Bank or any persen or entity other than Bank, and

b. Against any person or entity not expressly released by the FDIC-R
in this Agreement,

2, Notwithstanding any other provision of this A greement, nothing in this
~ Agpreement shall be construed or interpreted as limiting, waiving, releasing, or compromising the
furisdiction and authority of the Federal Deposit [nsurance Corporation in the exercise of its
supcrvisory or regulatory authority or to diminish jts ability to institute administrative
enforcement or olher proceedings secking removal, prohibition, or any other relief it i
authorized to seck pursuant to its supcrvisory or regulatory authority against any person,

3 Notwithstanding any other provision of this Agrecment, this Agreement
does not purporl to waive, or intend to waive, any elaims that could be brought by the United

States through the Department of Justice, the United States Attorncy’s Office for any federal
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judicial district, or any other depariment or agency of the United States as defined by 18 ULS.C.
8§ 6. In addition, the FDIC-R specifically reserves the right to seek court-ordered restifution
putsuant to the relevant provisions of the Mandatory Victims Restitution Act, 18 U.S.C. §§ 3322
and 3663, et. seq., 1 appropriate,
SECTION 1V: Representations and Ackonowledgements

Al Authorized Signatories. All of the undersigned persons represent and watrant that
they are Parties hereto or are authorized to sign this Agrcement on behalf of the respective Party,
and that they have the full power and authority to bind such Party to each and every provision of
this Agreemeni, This Agreement shall be binding upon and inure to the benefit of the
undersigned Partics and their respective helrs, executors, trustees, administrators, representatives,
successors and asstgns,

B. Advice of Counsel, Each Party hereby acknowledges that he, she, or it has

consulted wilh and obtained the advice of counsel prior to executing this Agrecment, and that
this Agreement has been explained to that Party by his or her counscl.

C. Status of FDIC-R Investigation, FDIC-R represents that it is no longer
investigating Settling Defendant in regards to any additional claims arising from the MCILPAs,
not is it presently aware of any additional claims arising from the MCILPAs that if intends to
asscrt against Scttling Defendant. Sctiling Defendant acknowledges that this provision docs not
limit, waive, release, or compromise: (1) the exceplions to FDIC-R’s relcase sct [orth in Section
TLC above, and (2) FDIC-R’s rigiht to assert any additional claims discovered after the exeeulion
of this Agreement arising from the MCLPAs against Setiling Defendant.

SECTION V: Reasonable Cooperation

The Partics agrec fo cooperale in poad faith to effectuate all the terms and conditions of
this Agrecment, including doing, or causing their agents and attorneys {o do, whatever is
reasonably nceessary to effectuate the signing, delivery, execution, {iling, recording, and entry,
of any documents neccssary to conclude the Action and o otherwise perforin the terms of this

Agrecmaendt,
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SECTION VI: Other Matters

A, No Admission of Liability, The undersigned Partics cach acknowledge and agres
that the matters sct forth in this Agrecment constitide the sctilement and compromise of disputed
claims and defenses, thai this Agreement is not an admission or evidence of liability or infirmity
by any of them regarding any claim or defense, and that the Agreement shall not be offered or
received in evidence by or against any Party oxcept to enlorec its terms.

B. Exccution in Counterpatts. This Agreeinent may be executed in counterpurts by
onc or more of the Partics and all such counterparts when so executed shall topether constitute
the final Agreement, as il one document had been signed by all Parties; and cach such
counterpart, upon execution and delfivery, shall be deemed & complete original, binding the
Partics subscribed thereto upon the cxecution by all Parties to this Apreement.

C. Choice of Law. This Agrecement shall be inteepreted, construcd and enforced
according to applicable federal law, or in its absence, the laws of the State ol Ohio.

D, Notices. Any notices required hereunder shall be sent by regisicred mail, first
class, return receipt requested, and by email, to the following;

If to the FDIC-R: Michacl Delbick, Csq.; Mortgage Recovery Law Group, 700 N. Brand

Blvd., Suite 830, Glendale, CA 91203; Tcl.: (818) 630-7900; Email:
If to the Settling Defendant: James W. Brody; American Mortgage Law Group, P.C., 75

Rowland Way, Suite 350, Novato, CA 94945; T'el.: (415) 878-0030; Email:

I3, Entire Agreement and Amendments, ‘This Apreement constilutes the entire
agreement and undorstanding between and among the undersigned Parties concerning the matters
sct forth herein and supersedes any prior agreements or understandings. This Aprcoment may
not be amended or modificd, nor may any of its provisions be waived, cxcept in writing signed
by the Parties bound thorchy, or by their respective authorized attorncy(s), or other

representative(s),

j
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L Titles and Captions. All seclion litles and captions contained in this Apreement

arc for convenicnee only and shall not affect the interpretation ol this Agreement.

G. No Confidentiality. The undersigned Partics acknowledpe that this Agreament

shall not be confidential and will be disclosed pursuant to the liederal Deposit Insurance

Corporation’s applicable policies, proccdures, and othor legal requirements.

IN WITNESS WHEREOF, tlic Partics hercto have caused this Apreement fo be excented by

each of then or their duly autharivzed representatives on the dates hereinafter subscribed.

FEDERAL DEPOSIT INSURANCE CORPORATION AS

RECEIVER F(ﬂ? AMTRIINT BRANK (b)(6)
P I
Date: SJuac S, 2V BY:
TITLE: Ce ““\_SL—\_

TBC MORTGAGE, 1.L.C

Dale; Suﬂ L 5:; Qﬂ(/ BY:
TITLE; (revtal  Comse/

pRINTNAME: Miphae] Do
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