
SETTLEMENT AGREEMENT AND RELEASE 

A . 
This Settlement Agreement and Release ("Agreement") is made as of this L.. drty of March, 

2014, by, between, and among the Federal Deposit Insurance Corporation as Receiver for 

Am Trust Bank, Cleveland, Ohio ('1FDfC-R'') and Commonwealth Land Title Insurance Company 

C'Commonwealth"). The FDIC-R and Commonwealth each may be refetTed to herein as a "Party" 

and collectively as the uPartics'·~. 

WHEREAS: 

Prior to December 4, 2009, AmTrust Bonk, Cleveland, Ohio, previously known as Ohio 

Savings Bank ("AmTrust"), was a d~pository institution organized and existing under the Jaws of 

the United States. 

On December 4, 2009, the Office of Thrift Supervision closed the Bank and pursuant to L2 

U.S.C. § 1821 (c), the Federal Deposit Insurance Corporation was appointed Rccei vcr. In 

accordance with 12 O.S.C. § 182 J (d), the FDJC-R succeeded to all rights, titles, powers and 

privileges of the Bank, including those with respect to its assets. 

Among the assets to which the FDlC-R sm~ceeded were the Bank':. claims, demunds, am.! 

causes of action that arc subject to this Agreement; 

On October 8, 2008, 1\.mTrust tiled a lawsuit against Commonwealth in an action now 

captioned FDIC as Receiver for AmTrust Bank v. Commonwealth, Case No: 1 :08-cv-02390 in the 

United States District Court for the Northern District of Ohio (the '1Lawsuit';). Am Trust asserted 

claims for breach of conLract and bad faith against Commonwealth (the "Claims") in connection 

with the aUcgcd failure to honor title insurance policies for two residential mortgage loans (the 

<~Subject Loans''). Commonwealth has denied all of the allegations of the Claims a.sserted against 

it. 



~~~(4)1-{l?) ·······'-1 ____________________ ___, 

One of the Subject Loans related to the purported purchase of the property located atG (b).(4J,(b) 1 
(6) 

~~~{~h(g) lJ:~i.£:11.(!9~~J.JQmJJHl!llher:l._·:::. __ ·······_.l{the''l~...:_······ _ _.ILoan''). The other Subject Loan was related to 

~~ ~( 4 )Jp) thcpurchas.cofthcpropertyHlocatedatl HOH HH·H·~-~~~(4.), (b) 

~~~(4 )~,(,~l:::::::J:::::::::.:::~::::::'. :::::.::::::::::::,Jbetng::lnan:::-tTUnlb<nl.:::::::::::.: : ................... ---l{the·--~'L-1 _ __,1 Loan"). 

The Parties now deem it in their best interests to enter into this Agreement to avoid the 

unl:crtainty and expense of further litigation. 

NOW, THEREFORE, in consideration of the promises, undertakings, payments, and 

releases stated herein, the sufficiency of which consideration is hereby acknowledged, the 

undersigned Parties agree, each with the other, as follows: 

SECTION 1: Jlaymcnt to FDIC-R. 

A. As an essential covenant and condition to this Agreement, on or before thirty (30) 

days following the date the FDlC-R executes this Agreement, Commonwealth shall pay the 

FDIC-R the total sum ofThree Hundrt:d Twelve Thousand Five Hundred Dollars ($312,500.00) 

(the ''Settlement Payment"). The Settlement Payment ~hall be made by check made payabk to the 

FDIC as Receiver for Am Trust Bank. 

B. If the FDIC-R does not receive the Settlement Payment in full on or hcforc the date 

determined by subparagraph A a hove ("Settlement Payment Due Date")~ then tht: FDIC-R, in its 

sole discretion, shall have the right at any time prior to receipt of the Settlement Payment in full 

(including all accrued interest) to: 

1. extend the period of time for payment, including interest accruing from the 

relevant Settlement Payment Due Date through the date of payment at a rate calculated in 

accordance with 26 U.S.C. § 6621(a)(3); or 



2. enforce this Agreement and, in such event, Commonwealth agrees to 

jurisdk:tion in Federal District Court in the Northern District of Ohio and to pay all of the 

FDIC-R's reasonable attorney's fees and costs expended in enforcing the terms of this 

Agreement; or 

3. terminate this Agreement, move to vacate any dismjssal order, to which 

Commonwealth agrees to consent, and re-.,institute an action on the FDIC-R's clnims 

Commonwealth further agrees to waive any defense based on uny statute of limitations that 

would bar any of the FDIC-R's claims and waive all objections, defenses, claims or 

counterclaims that did not exist or were otherwise unavailable as ofthc date this 

Agreement was fully executed; and/or 

4. seek any other relief available to it in law or equity. Any extension of time 

for delivery of the Settlement Payment shall not prejudice the FDIC-R's right to take other 

action or seek any relief during or after such period of extension, including the right to 

bring an action to enforce the Agreement, or declare the Agreement null and void. 

SECTIONII: Assignment of Title Claims. 

As an essential covenant and condition to this Agreement, the FDIC-R assigns to 

Commonwealth any and all rights the FDIC-R has or may have had to pursue a claim under the 

~~~(4)~(l:>) ALTAtitlepohcyrelatedtothel..__······· _ _,konn, under policy number._! __ ····-········-·········-········_,fdatedAugust ..... (1:>.1(4.) 

21, 2003, and the ALTA title policy related to the ._I __ ·_.fi,oarl;tmder-··poHcy···nunlber 

(b)(4). ··I.__·····-··· __ __,ldatcd April20, 2003. 

(l:>J(4.), (b) 
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SECTION Ill: U.clcascs. 

A. The FDIC-R's Release. 

Upon receipt of the Settlement Payment, plus any accrued interest, and ~xccpt as provided 

in PARAGRAPH III. C., the FDIC-R, for itself and its successors and assigns, hereby releases and 

discharges Commonwealth and its insurers, employees, officers, directors, representatives, heirs, 

executors, administrators, attorneys, successors and assigns, from any and all claims, demands~ 

contracts, obligations, damages, actions, and causes of action, direct or indirect~ in law or in equity 

belonging to the FDIC-R, arising out of or relnting to the Claims assct1cd in the Lawsuit and 

(b)(4) ALTA ti:tl~-pQ.!,~,ni:Hltbered,f'-,,,_ ......... _ .. __ ·······-········· ..... land.._f_· ___ ..... 

B. CQtmnonwealth's Release. 

Effective simultaneously with the release in PARAGRAPH HI.A. above, Commonwealth, 

on behalf of itself and its respective insurers, employees, officers, directors, representatives, heirs, 

executors, administrators, successors and assigns, hereby releases and discharges the FDIC-R, and 

its insurers, attomcys, employees, officers, directors, representatives, successors and assigns, fi·om 

any and all claims belonging to Commonwealth, arising out of or relating to the Claims assci'ted in 

this Lawsuit. 

C. Exceptions to Release by FDIC-I\. 

l. Notwithstanding any other provision of this Agreement, the FDIC-R does 

not release, and expressly preserves fully and to the same extent as if this Agreement had 

not been executed, any claims or causes of action: 

a. against Commonwealth, or any other person or entity tor 

liability, if any, incurred as the maker, endorser or guarantor of any promissory 

note or indebtedness payable or owed by them to FDIC-R, Am Trust, other financial 

institutions, or any other person or entity, including without limitation any claims 



acquired by }'f)lC-R as successor in interest to AmTru~t or any person or entity 

other than AmTrust 

b. ag~inst any person or entity not expressly reh:ased by the 

FDIC-R in this Agreement; or 

c. which are not expressly released in PARAGRJ\PH III.A 

above. 

z. Notwithstanding any other provision of this Agreement, nothing in this 

Agreement shall be construed or interpreted QS limiting, waiving, releasing, or 

compromising the jurisdiction and authority of the Federal Deposit Insurance Corporation 

in the exercise of its supervisory or regulatory authority or to diminish its ability to institute 

administrative enforcement or other proceedings seeking removal, prohibition, or any 

other re1ief it is authorized to seek pursuant to its supervisory or regulatory authority 

against any person. 

3. Notwithstanding any other provision of this Agreement, this Agreement 

does not purport to waive, or intend to waive, any claims that could be brought by the 

United States through the Department of Justice, the United States Attorney's Office for 

any federal judicial district, or any other department or agency of the United States as 

defined by l8lJ.S.C. § 6. In addition, the FDIC-R specifically reserves the right to seek 

court-ordered restitution pursuant to the relevant provisions of the Mandatory Victims 

Restitution Act, 18 U.S.C. §§ 3322 and 366} ct.. seq., if appropriate. 

SECTION IV: Dismissal of Lawsuit. 

Within thirty (30) days of receipt of th~:: Settlement Payment, the FDIC-R shall file a notice 

of dismissal with prejudice of the Lawsuit. 



(b)(6),mom 

(b)(6) 

Ifto the l<'DIC-R: 

William W. Jacobs 
Thompson Hine LLP 
3900 Key Center 
127 Public Square 
Cleveland, Ohio 44114 
216) 408-3837 
I ············-··········· .. ·········~;;;;;;·--···;;;;;;;;.... ________ __. 

Jfto Commonwealth: 

David A. Freeburg, Esq. 
McFadden & Freeburg Co. L.P.A. 
6690 Beta Drive, Suite 320 
Mayfield Village. Ohio 44143 

l I 
SECTION VIII: Other Maucrs. 

Tht: undersigned Patiies each acknowledge and agree that the matters set forth in this 

Agreement constitute the settlement ond compromise of disputed claims and defenses, that this 

Agreement is not an admission or evidence of liability or infirmity by any of them regarding any 

Claims in the Lawsuit, and that the Agreement shall not be offered or received in evidence by or 

against any P~-u1y hereto, e_xccpt to enforce its terms. 

This Agreement may be executed in counterparts by one or more of the Parties named 

herein and all such counterpm1s when so executed shall together constitute the final Agreement, as 

if one document hnd been signed by ull Parties hereto; and each such counterpart, upon execution 

and delivery, shall be deemed a complete original, binding the Party or Parties subscribed thereto 

upon the execution by all Parties to this Agreement. 

I 
-1 



C. ~indir.1g Effect. 

All of the undersigned persons represent and warrant that they are a Party hereto or ure 

authorized to sign this Agreement on behalf of the respective Party, and that they have the full 

power and authority to bind such Pm1y to each and every provision of this Agreement. This 

Agreement shall be binding upon and inure to the benefit of the undersigned Parties and their 

respective heirs, executors, administrators, representatives, attorneys, successors and assigns. 

D. Entire Agreement. 

This Agreement constitutes the entire agreement and understanding between and among 

the undersigned Pnrtics concerning the ma.tters set. fonh herdn and supersedes any prior 

agreements or understandings. No representations, warranties or inducements have been made to 

or relied on by any Party concerning this Agreement and its exhibits otbet· than those contained 

therein. 

E. Amendments. 

This Agreement may not be amended or modified, nor may any of its provisions he waived, 

except in writing by the Party or Patties bound thereby, or by their respective authorized 

attomcy(s) or other represcntative(s). 

F. Re_qsonable CoopcratiqQ. 

The undersigned Parties agree to cooperate in good faith to effectuate all the terms and 

conditions of this Agreement, including doing, or causing their agents c.md attorneys to do, 

whatever is reasonably necessary to effectuate the signing, delivery, execution, filing, recording, 

and entry, of any documents necessary to perform the terms of this Agreement. 



G. ~hoice of_Law. 

This Agreement shall be interpreted, construed and enforct:!d according to applicable 

fedcmllaw, or in its absem;c, the internal laws of the State of Ohio, without r~gard to its conflicts 

of laws. 

H. Jurisdiftion t.9 Enforce. 

The Parties consent and agree to the continuing jurisdiction of the United States District 

Court for the Northern District of Ohio for actions necessary to enforce the terms of this 

Agreement. 

l. Advice of Counsel. 

Each Pa11y hereby acknowledges that he or it has consulted with and obtained the advice of 

counsel prior to executing this Agreement, and that this Agreement has been cxpJained to that 

Party by his or its counsel. 

J. Title and Captions. 

All section titles and captions contained in this Agreement are for convenience only and 

shnll not affect the interpretation of this Agreement. 

K. Authorship/Construction. 

This Agreement sets forth terms and agreements jointly negotiatt::d by the Parties. It is 

expressly agreed that this Agreement shall not be construed for or against any pm1y by reason of 

which pm1y drafted it. 

L. No_i~onfidentiallty 

The undersigned Parties acknowledge that this Agreement shall not be confidential and 

\-Viii be disclosed pursuant to the Federal De::posit Insurance Corporation's ilpplicablc policies, 

procedures, and other legal requirements. 



IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed 

by each of them or their duly authorized representatives on the dates hereinafter subscribed. 

FDIC as Receiver for Am Trust 
~k, Clcvel~d, Qhio 

Name: ]c.f(.·, k &. 1'11<:-tZv..rL 

Title: C'C>vn~~ { 

Date: ?/,-/)=,;:;:>!':( 
11795364 

Commonwealth Land Title Insurance 

By: I ~mean~ -=== ~(~)(Ell 
• ap 

Name: ~~ ~·JY\eS 
Title: VP· <YJ<UurCb:e«eC~~ 
Date: 2-j28j2Dt~ 


