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This Release and Settlement Agreement (the “dgreemens™) is sffective as of May 31,

2002, 1

ardless of the date that sl parties have expouted the dgreement, and is enterd into by
and between Federal Deposit Insurance Corporation, as Receiver for Washington Mutual Bank,
F8.B. ("FEIC} and Commonwealth Land Title Insurance Company (“Commonwealth™) with
respect to the claims made by the FDIC against Commonwealth for breach of contract, breach of

fiduciary duty, fraud, and civil conspiracy s described herein (the “Clain™).

BECITALS

WHEREAS, Washington Mutual Bank, F8B. (“WaMu") financed a real property

purchase transaction for the property known asl— JC%&? Rock, Colorads {the

“Sulject Transaction”),

WHEREASR, Commonwealth porformed title, escrow, and closing services In connection

with the Subjert Transaction (the “Closing Services™;

WHEREAS, FOIC has asserted the Claim based upon allegutions of breach of contract,

breach of fidua:%&?y duty, frand and collusion between Commmaffﬁ,l ........................................... lm

borrowes in the Subject Transaction, B company known zs Choice Capital Group, which
provided secondary financing in the Subject Transaction, end cthers, to obtain loan funds from
Wolde,

WHEREAS, Commonwealih expressly denies any Hability relating to the Claim asseried

by the FDIC; nad,
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WHERFAS, to avaid any further expense of the claims process, including but not limited
to the couts of litigation, the partics, having participated in & voluntary, pre-iitigation setilement

negotiation, voluntarily enter into this Agreement,

In comsideration of the above, and for suck other good and valuable consideration, the
sum and sufficiency af which is hereby acknowledped and based on the mutual promises and

conditions contatned hereln, the parties agree as foliows:

Resitals, The above Recitals are incorporated herein by reference and made a

part of this Agreemeni,

2. Peyment to FOIC, As an sssential covenant and condition 1o this Agreement,
Commonwsallh agrees to pay FDIT the sum of $305,000 (“the Settlement Funds™), .

no later than fifteen (15) days tollowing the execution of this Agreemers by FDIT and
Commonwegith, The Sertlement Funads shall be delivered 1o FDIC by direet wire transfer into an
accoun; designated by FDIC or by certfied or cashier’s check drawn upon 8 depository
instinution acceptable to FOIC, The Setdement Funds shall be made payable 1o “Federal Deposit
Imsurance Corporation as Receiver for Washington Mutual Bank, F.EB,” or in the case of 5 wire
transier, the foregoing payes information shall be included in the benefictary description.

In the even: that all Setifement Funds are not received by the FDIC within {§ days of the
parties’ exzcation of this Agreement, then the FINE, in s sole discretion, shall have the right at
any time peior 1o receipt of all Serfement Funds 10 declare this Agreemenr null and void, shall
have the right 1o extend this Agreemens for any period of time until it receives all Sertlemen

Fuds , and/or shall have the right 1o enforce this dgreement, in which event Commonwealth

grees (o jurlsdiction in Federal District Court in and for the Distriet of Colorado, and agrees o



pay all of the FOIC's ressonable aitornsy's fees expended In enforcing the terms of this
Agreemeni. Any decision by the FUIC o exilend the terms of this dgresment or 10 ascept 4
portion of the Sertfement Fiouds shall not prejudice ity rights 1o declare this dgreement nuil and
void &t any time prior to receipt of all Seulement Fundy or to enforce the ferms of this
Agresment; provided however, that in the svenl the FINC declares this dgreement null und void,
the FDIC will return all amounts peid (0 it under this dgreement,

3. Mutaal Relezse. For and in consideration of the tofal payment of the Seslement
Funds by Commorweaith, and in consideration of the terms and conditions of this Agreement,
FOIC doss sbschaely and unconditionaily reiease Commonwealth, its officers, directors,
sharsholders, members, emiployees, owners, parent companies, agents, affiliates, successors,
fduciaries, and assigns {collectively, the “Commonwesith Relessed Parties™, jointly and
severally, from any and all claims, domandsg, actions or causes of action, knows or unknown,
now existing or hereafler scquired, and whether or not asserted in the Cladm, which FDIC had,
has, claims 1o have, or may hereafier acquire against Commonwealth arising out of the Subject
Transaction, the Closing Services, snd/or the facts and circumstances alleged in the Clain,

MNotwithstanding any other provision, by this Agreement, FDIC does not release, and
expressly preserves fully (a)(1) sny claims or causes of action that do not arise from or relate
the facts and clroumstances asserted in the Claim, the Subject Transaction, andior the Closing
Seevices, or the defense of the same, (2} any person or entity, other than the Commonwealih
Released Parties, or (b) any action taken by any other fedecal agency.

For and in consideration of the terms and conditions of this dgreemen, Commormeeaith
doss absolutely and unconditionally release FDIC and FDICs officers, directors, sharcholders,

members, employees, wwners, agents, affiliates, successors, Aduciaries, and agsigns, jointly and




severally, from any and all claims, demands, sctions or causes of sction, known or unknown,

now existing or hereafter acquired, and whether or not asserted in the Claim, which the
Commonwecith had, have, claims 1o have, or may hereafier acquire against FDIC arising out of

the Subject Transaction, the Closing Services, and/or the facts and circumstances alleged in the

Cliimn,

4. No Assigmment, The parties hereto warrant that they have made no other
assignment, ransfer, conveyance, or other disposition of any claims, demands, causes of astion,
obiigations, damages and/or fiabilities described above and that they are fully entitled o give

their full and eonplete release of all such claims and demands,

-5 Denial of Liabilicy, This Agreemeni constitutes a compromise of disputed
vigims, This Agreement shall not constitute or be construed as an admission of sny lability or
fault by any party hereto, all such Hability being herein expressly denied. This Agreemery shall

nof be construed ag an admission of the truth or correctness of any claim asserted by the parties,

6. Assumption of Risk of Materin) Fact. The parties expressiy nasume the risk of
any mistake of fact, known or unknown, relating to any of the ¢laims sompromised by this

Agreement.

7. Attorney's ¥Fees and Costs. Bach party shall besr its own attomey’s fees and

costs with respect to the Claim and this Agreement.

8. Amendment, This Agreement may not be amended or modified at any time

excepl by any instrument in writing executed by all of the parties,



9. Execution. This dgreement may be executed in two or more counierparts, each
of which shall be deemed an original, but all of which together shall constitute one in the samp
instrument. Additionally, signature pages delivered by facsimile or via elecironic mail in
portable document format {pdf) shall be deemed originals. The parties further agree that,
without receiving further considerstion, they will sign and deliver such documents and do

anything else that is reasonably necessary i the future f0 make the provisions of this dAgreement

effective.

10, Integrated Agreement. This dgreemens sefs forih the entire understanding
betwesn the partics concerning the subject matier of this dgreement and incorporates all prinr
negotiations and understandings. There are ne covenands, promises, agreements, conditions or
understandings, either oral or written, between them relating 1o the sobject matter of this

Agreement other than those st forth herein,

1. Governlag Law. This Agreemerm shall be governed by and construed in
secordancs with Colorado lew (excluding any conflict of laws rule or principle that might refer
the govemance or construction of this Agreement to the law of another jurisdiction). Nothing in

this Agreement shall require any unlawful action or inaction by any party hereto,

12, Severability, If any portion of this Agreement is found 10 be unenforcesbis, the
parties desire thet @l other portions that can be separated from the unenforceable portion or

appropriately Hmited in scope shall remain fully valid and enforceabls,

13, Represemtation. Mo representation or warranty has been made by or on behalf of
any party o this Agreemesy {or any officer, direcior, employee or agent thereof) o induce any

other party to enmter into this Agreemesi or to abide by or consummate any iransactions




vontemplated by any tenms of this dgreement, except representations and waranties, if any,
expressly set forth herein, In entering into this Agreemens, the parties hereto represent thet they
have proceeded with the advice of an attorney of their own choice, that they have read the terms
of this Agreement, that the terms of this dgreemerns have been completely read and explained
the parties by their attorney, and that those terms are fully understood and voluntarlly accepted

by the parties,

14,  Authority. Each person sigaing this fgreemerny on behalfl of any entily warrants
or represents that he/she has the full and complete authority to enter info this Agreement on

behalf of that entity.

15, Titles and Captions, The section titles and captions contained in this Agreement
are inserted only for convenience and reference and shall not be construed 10 define, Hmit, or

extend the scope of this Agreemert or the intent of any of its provisions.
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IN WITNESS WHEREOF, the parties 1o this Agreement have executed this dgreement as

of the date indicated by sach party’s signature.

Federal Deposit Inserance Corporation, as

Receiver for Waﬁ_zimmlk, FS.B.
|- (b)(®)

By:

Name: __ /=i zror? M Fogese
AT

Tide: 492 e BLII¢

Diate: MR




