Settlement Agreement and Release

This Settlement Agreement and Release (“Agreement™), is made and entered into by,
between and among the Federal Deposit Insurance Carporation, as Receiver of Carson River
Comumunity Bank, Carson City, Nevada (“FDIC-R”), on the one hand, and Charlie Glenn, Daniel
Dykes, Byron Waite, and Richard McCole (“Seitling Defendants™), on the other hand.

Recitals

WHEREAS, the Federal Deposit Insurance Corporation (“FDIC”) is an instrumentality
of the United States, established under the Federal Deposit Insurance Act, 12 U.S.C. §§ 1811-
1833(e);

WHEREAS, Carson River Community Bank, Carson City, Nevada (“Bank”) was
chartered on October 16, 2006 by the State of Nevada,

WHEREAS, on February 26, 2010, the Nevada Department of Business and Industry,

Financial Institutions Division closed the Bank, and the FDIC-R accepted appointment as
receiver pursuani to 12 U.S.C. § 1821(c). As set forth in 12 U.S.C. § 1821(d)(2)(A)(3), the
FDIC-R succeeded to all rights, titles and privileges of the Bank, and its stockholders, account
holders and depositors;

WHEREAS, the Settling Defendants were officers and/or directors of the Bank and also
mecmbers of the Bank’s Senior Loan Committec;

WHEREAS, among the assets to which the FDIC-R succceded were any and all of the
Bank’s claims, demands, and causes of action against its former directors, officers and
employees arising from the performance, nonperformance and manner of performance of the
respective functions, duties and acts as directors and/or officers of the Bank (“Bank’s Claims™),
Included among the Bank’s Claims are claims, demands, and causes of action against the Settling
Defendants (“Claims”);

WHEREAS, the Settling Defendants and the FDIC-R previously entered into a Tolling
Agreement and a First Amended Tolling Agreement (collectively “Tolling Agreement as
Amended”) to suspend the running of the statute of limitations and any other applicable time bar
defenses relating to the Claims. A true and correct copy of the Tolfing Agreement as Amended
is attached hereto as Exhibit A;

WHEREAS, the FDIC-R intends to assert the Claims against the Scttling Defendants
based on their actions and inactions up through and including February 26, 2010 in a lawsuit
styled, Federal Deposit Insurance Corporation v. James M. Jacobs, No. 3:13-CV-00084, in the
District of Nevada, Reno Division, or another judicial proceeding as may be necessary,
("Lawsuit”) consisient with the Tolling Agreement as Amended, as modified by this Apreement.
A draft of the complaint asserting the Claims against the Settling Defendants and non-scttling
defendant James M. Jacobs (“Jacobs™) is attached hereto as Exhibit B (“Amended Complaint”™);
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WHEREAS, the FDIC-R asserts that the Settling Defendants are jointly and severally
liable, along with Jacobs, for the Claims alleged in the Amended Complaint in the approximate
: . . P R ) (b)(4

In addition, the FNIC-R asserts tha

Glenn, McCole, and Waite e in the approximate amount of
.......... $600,000 associated with thel.- loan transaction as set forth in the

Amended Complaint;

WHEREAS, the Settling Defendants deny they are liable fo the FDIC-R for the Claims
set forth in the Amended Complaint;

WHEREAS, prior to the execution of this Agreement, the FDIC-R and the Settling
Defendants provided notice of the Claims to the Settling Defendants’ professional Hability
insurer, BanclInsure, Inc. {“Banclnsure™);

WHEREAS, Banclnsure denied coverage for the Claims and it is in apparent financial
trouble as recent published news accounts reflect the Oklahoma Departiment of Insurance sceks

1o place it in receivership;

WHEREAS, the Settling Defendants have previously supplied to the FDIC-R sworn
statements of their financial condition ahd recent tax returmns reflecting limited resources with

which to satisfy judgments;

WHEREAS, this Agreement is entered info to settie the Claims to be asserted in the
Lawsuit by the FDIC-R against the Settling Defondants;

WHEREAS, the FDIC-R and the Settling Defendanis are also entering this Agreement
because of (i) BancInsure's refusal to defend, to advance defense costs, and to indemuify the
Settling Defendants in connection with the Claims asserted against them; (ii) Banclnsure’s
failure to protect the interests of the Settling Defendants by failing and refusing to settle the
Claims asserted against them; and (iii) Bancinsure’s apparent financial trouble; and

WHEREAS, this Agreement is also made to protect the Settling Defendants and their
beneficiaries, heirs, and assigns from liability for the Claims. The FDIC-R is willing to provide
the Settling Diefendants such protection, under the terms of this Agreement, in consideration of
the promises, undertakings, covenants, releases, representations, and warranties sct forth herein,

Terms of Agreement

NOW, THEREFORE, in consideration of the promises, undertakings, covenants,
releases, representations, and warranfies stated herein, the sufficiency of which consideration is
hereby acknowledged, the FDIC-R and the Seitling Defendants agree, each with the others, as
follows: '

1. Eawsunit. The FDIC-R has or will file a pleading substantially in the form of
Exhibit B asserting the Claims in the Lawsuit against the Settling Defendants. The Settling
Defendants, through their attorneys, agree to accept service of the Amended Complaint, The
-Settling Defendants also agree that the FDIC-R may file a motion for leave to amend the
complaint to add them as parties, as may be necessary, and the filing of the Amended Complaint
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as permitted by an order of the coust granfing the motion to amend, shatl be deemed to have been
filed on the Effective Date as defined in the Tolling Agreement as Amended (i.e. February 22,
2013). Should the court deny the motion to amend the complaint to add the Settling Defendants
as parties, the Settling Defendants agree that any separate judicial proceeding commenced within
thirty (30) days after denial of the motion to amend the compiaint shall be deemed to have been
commenced on the Effective Date as defined in the Tolling Agreement as Amended {ic.
February 22, 2013). The intent of this provision is to assure that the commencement of any
action to asscrt the Claims shall not be time barred so long as the FDIC-R complics with the
provisions of this paragraph.

2. Settlement Payments. As an essential covenant and condition to this Agreement,
tbe Settling Defendants agree to pay fo the FDIC-R the following sums of money:

Charlie Glenn $12,500
Daniel Dykes $10,000
Byron Waite 17,500

Richard MeCole $7,500 .

Such funds shall be hereinafter referred to as the “Settlement Payments.” The Settlement
Payments shall be made following execution of the Agreement by alt of the Settling Defendants
and the FDIC-R, but in any event no later than June 13, 2013. (“Due Date™). Such Settlement
Payments shail be delivered by direct wire ransfer pursuant to wiring instructions the FDIC-R
will provide in writing for deposit into the client trust account of the FDIC-R’s counse! (“FDIC
Counsel”). FDIC Counsel shall hold the Settlement Payments pending the court’s determination
that the releases granted by the FDIC-R to the Settling Defendants were given in good faith as
further described in paragraph 3 below. Should any onc or more of the Seftling Defendants fail
to deliver kis or their share of the Settlement Payments by the Due Date, the FDIC-R shall return
such of the Settlement Payments as have been received and the Seitlement Agreement shall be of
no further force or effect, except that the FDC-R may pursuc the Claims against the Settling
Defendants consistent with the Tolling Agreement as Amended, as modified by the Agreement.

3. Good Eaith Determination. The FDIC-R and the Settling Defendants shall file
a joint motion seeking determination that the releases granted herein by the FDIC-R were given
in good faith to the Settling Defendants pursuant to section 17.245 of the Nevada Revised
Statutes. The joint motion shall address both claims for contribution and indemnity. If the court
determines the releases granted by the FDIC-R were given in good faith, FDIC Counsel is
anthorized and directed fo remit the Settlement Payments io the FDIC-R. If the court denies the
Joint motion as to any of the Settling Defendants, FDIC-Counsel shall return the Settlement
Payments to the Settling Defendants entitled to same and the Agreement shall be of no further
force or cffect, except that the FDIC may pursue the Claims against the Seftling Defendants
consistent with the Tolling Agrcement as Amended, as modified by the Agrecment.
Notwithstanding that the good faith determination shall be presented as a joint motion, the FDIC-
R shall bear the expense associated with the preparation of the joint motion. To the extent
permitted by the court, the FDIC-R will take the lead in presenting evidence at a hearing on the
joint motion. The Settling Defendants will cooperate and provide reasonable assistancc in
conneclion with the joint motion and hearing, including but not limited to their appearance and
testimony at the hearing.
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4. Release of Setiling Defendants hy FDIC-R. Conditicned upon payment of the
Scttlement Payments and upon the court’s determination that the releases granted by the FDIC-
‘R were given in pood faith as provided in paragraph 3 above, the FDIC-R, on its own behalf, and
an behalf of its agents, attorneys, representatives, successors and assigns, releases and discharges
the Settling Defendants, and their respective heirs, exccutors, administrators, agents, attorneys,
representatives, successors and assigns, from any and all claims, demands, obligations, damages,
actions, and causes of action, direct or indirect, in law or in equity, belonging to the FDIC-R, that
adse from or rclate fo, the performance, nonperformance, or manner of performance of the
Settling Defendants’ functions, duties and actions as officers and/or directors of the Bank. The

gment Payments shall be allocated to.ghe].

--------------------------------------------- loan transactions, This release does not release or discharge the
Settling Defendants from their obligations under this Agreement.

5 Relcase of FDIC-R by Settling Defendants, Conditioned upon payment of the
Settlement Payments and upon the court’s determination that the releases granted by the FDIC-
R were given in good faith as provided in paragraph 3 above, the Settling Defendants, on behalf
of themselves individually, and their respective heirs, executors, administrators, agents,
attorneys, representatives, successors and assigns, telease and discharge the FDIC-R, and its
employees, officers, directors, representatives, agents, attornoys, successors and assigns, from
any and all claims, demands, obligations, damages, actions, and causes of action, direct or
indirect, in law or in equity, belonging to the Settling Defendants that arise from or relate to the
Bank or the Lawsuit. This release does not release or discharge the FDIC-R from its obligations
under this Agreement.

b. Covenants Not to Sue by Seitling Defendants. Conditioned upon payment of
the Settlement Payments and upon the court’s determination that the relcases granted by the
FDIC-R were given in good faith as provided in paragraph 3 above, the Settling Defendants, on
behalf of themselves individually and their respective heirs, executors, adminisirafors,
representatives, agents, atlorneys, successors and assigns, hereby covenant and agree not to bring
any judicial proceeding or make any claims, demands, obligations, damages, actions, and causes
of action, direct or indirect, in law or in equity, including claims for contribution or indemnity
that arise from or relate 1o the pexformance, nonperformance, or manner of performance of their

" respective functions, duties and actions as officers and/or directors of the Bank.

7. Settlement with Jacebs. I the FDIC-R negotiates a seftlement with non-settling
defendant Jacobs, the FDIC will usc its best efforts to obtain an express release by Jacobs of all
claims against the Settling Defendants for contribution and indemnity.

8. Dismissal with Prejudice. Upon payment of the Settlement Payments and upon
the court’s determination that the release or releases were given in good faith as provided in
paragraph 3 above, the FDIC-R shall fake steps necessary to dismiss the Lawsuit with prejudice
against the Settling Defendants  Bach party will bear their own costs and attorney’s fees
associaled with the Lawsuil,

9. Disputed Claims. This Aprcement is a compromise of disputed claims. Nothing
in this Agreement is an admission of liability by the Settling Defendants, and nothing in this
Agreement may be inferpreted as an admission of liability.

10.  Express Reservations by FDIC-R. (a) Nothing contained in this Agreement |

shall be interpreted to release the Settling Defendants for liability, if any, incurred as the maker,
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endorser or guarantor of any promissory notc or indebtedness payable or owed by them to the
FDIC-R, the Bank, any other financial institution, or any other person or entity, and

(b} Notwithstanding any other provision herein, nothing in this Agreement shall be
construed or interpreted as limiting, waiving, releasing or compromising the jurisdiction and
authority of any other federal or state regulatory institution in the exercise of its supervisory or
regulatory authorify or as diminishing ifs ability to institute administrative enforcement
proceedings seeking removal, prohibition or any other administrative cnforcement action,
including civil money penalties and restitution that relate solely to the conduct of the Settling
Defendants as officers and/or dizectors of the Bank which may arise by operation of Iaw, rule or
regulation. The FDIC-R specifically warrants and represents, and the Settling Defendants will
rely upon such representations and warranties, that FDIC attorney Bob J. Rogers and FDIC
Counsel are not aware of any inquiry or active investigation of the Seftling Defendants by the
FDIC, in its supervisory or regulatory capacity. The five-year statute of limitations governing
the bringing of an enforcement action by the FDIC is found at 28 1.8.C. §2462 and all actions
and inactions of the Settling Defendants described in the Claims occurred more than five years
ago.

{c) Notwithstanding any other provision herein, this Agreement does not purport to
waive, or intend to waive, any claims which could be brought by the United Statcs through the
Department of Justice, including the United States Attorney’s office for any federal judicial
district. The FDIC-R specifically warrants and represents, and the Settling Defendants will rely
upon such representations and warrantics, that Bob J. Rogers and FDIC Counscl are not aware
of any pending matters concerning any of the Settling Defendants that are the subject of any
inquiry or active investigation by the Department of Justice and/or the United States Attorney’s
office.

{d) Notwithstanding any other provision hcrein, this Agreement does not purport to
walve or release, or intend to waive or release, any claims which could be brought by the FDIC-
R against any other individual or entity, including without llmltatlon non-seitling defendant
Jacobs, and the FDIC-R expressly reserves such claims.

(e} ‘To the extent, if any, that Settling Defendants are or were shareholders of the Bank
and by virtue thereof are or may have been entitled to a dividend, payment, or other prorata
distribution upon resolution of the receivership of the Bank, they hereby knowingly assign to the
FDIC-R any and all rights, titles and inferest in and to any and all such dividends, payments or
other pro rata distributions.

11.  Finapcial Representations. The Settling Defendanis represent and warrant that
their financial condition has not changed in a material way since the tender of their swom
financial statements to the FDIC-R. The Seitling Defendants expressly acknowledge that in
determining to settle the claims herein, the FDIC-R has reasonably and justifiably relied upon the
aceuracy of financial information in the sworn financial statements submitted.

12.  Cooperation. The Settling Defendants agree fo cooperate in good faith to
effectuate all the fetms and conditions of this Agreement, including doing or causing their agents
and attorneys to do whatever is reasonably necessary to effectuate the signing, delivery,
¢xecution, filing, recording, and eniry of any documents necessary to perform the terms of this
Agreement. In addition, the Seitling Defendants agree to cooperate with the FDIC-R, by
appearing voluntarily at depositions, hearings, or trials as requested by the FDIC-R in connection
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with the Lawsuit The Seftling Defendants also agree to make themselves available for
interviews by the FDIC-R, upon reasonable notice and af locations reasonably convenient to the
Settling Defendants, for the purpose of assisting the FDIC-R in pursuit of the Lawsuit, The
FDIC-R, will reimburse the Settling Defendants for reasonable travel expenses.

13.  Good Faith. The parties agree that this Agreement is entered into in good faith
given the potential liability of the Settling Defendants, thejr individual financial resources, and
the circumstances surrounding RancInsure’s denial of coverage and financial instability.

14.  Exccution in Counterparts. This Agreement may be executed in one or tnore
counterparfs and delivercd by facsimile or email, and each such counterpart, upon execution and
delivety, shall be deemed & complete original, binding the party subscribed thereto upon
execution by aill parties to this Agreement, Such counterparts when so executed shall together
constitute the final Agreement. Photocapies and/or facsimile and/or e-mail transmissions of
original signatures shall be considered in all respects equivalent to original signatures.

15.  Binding Effect. Each of the parties represent and wairant that they are a party
hereto or are authorized to sign this Agreement on behalf of the respective party, and that they
have the full power and authority to bind such party to each and every provision of this
Agreement. This Agreement shall be binding upon and inure to the benefit of the undersigned
parties and their respective heirs, cxccutors, administrators, representatives, successors and

assigns.

16.  Choice of Law. This Agrcement shall be interpreted, construed, and cnforced
according to the laws of the State of Nevada and federal law, as applicable.

17.  Entire Agreement and Amendments This Agreement constitutes the entire
agreement and understanding between and among the parties concerning the matters set forth
herein. This Agreement may not be amended or modified except by another written instrument
signed by the party or parties to be bound thereby, or by their respective autharized attorney(s) or
other representative(s).

18.  No Prior Transfer of Claims. Bach Settling Dcfendant warrants and reprosents
that such party has not assigned, sold, or otherwise transferred or disposed of, and will not
agsign, sell, otherwise transfer or dispose of, any interest in such party’s rights, claims, and
causes of action against BancInsure and its agents, brokers, employees, officers and all other
persons of entities relating 1o or arising out of any applicable insurance policy or policies, the
Claims or the Lawsuit, including but not limited to all statutory rights, contractual rights, and
tights arising in tort or otherwise, relating to Banclnsure’s duties to the Settling Defendants with
respect to the Claims asserted against the Sctiling Defendants and with respect to the Lawsuit,
The FDIC-R warrants and represents that it (i) owns all claims, demands, obligations, damages,
actions, and causes of action, dircct or indircet, in law or in equity, that arise from or relate to the
Settling Defendants® conduct as officers and/or directors of the Bank, and (ii) has not assigned,
sold, or otherwise transferred or disposed of, and will not assign, sell, otherwise transfer or
dispose of, any of the such claims, demands, obligations, damages, actions, and causes of action,
including without limitation the Claims asserted against the Settting Defendants.

19. Advice of Counsel. Each party hereby acknowledges that such party has consulted
with and obtained the advice of counsel prior to execculing this Agreement, and that this
Agrcement has been explained to that party by his counsel. Furthermore, the Settling Defendants
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agree, after consultation with their attorneys, that reasonable and prudent defendants in their
position would enter into this Agreement to avoid the risk of liability to the FDICR in
connection with the Claims asserted against the Seltling Defendants.

20. Netices. Any notices relating to or arising out of this Agreement shall be sent by e-
mail, shall be considered delivered when received by the Party to whom it was sent, and shall be
addressed to the following recipients:

To the FDIC-R:

with a copy to

' Joel R. Hogue, Esq.
_ Email: | [ — | (after June 30, 2013)

To: Daniel Dykes, Byron Waite and Richard M¢Cole

John Bley

To: Charlie Glenn

S. Breti Sutton
........................ Email;l I

21. Preparation of Agreement. This Agreement has been prepaced by the combined
efforts of all the parties and their respective attorneys. The parties represent and watrant that
each of them has had the unfettered opportunity to fully consull with an attorney of their own
choice. This Agreement shall, therefore, be construed without rcgard to the authorship of the
language and without any presumption or interpretation or construction in favor of any person,
entity or party.

22. Costs and Fxpenses. All costs and cxpenses incurred in connection with this
Agreement, as well as all costs and expenses incurred in connection with the closing and
carrying out the transactions contcmplated by this Agreement shall be borne by the respective
party incurnng such costs and expenses.

23. Survival. All representations and warrantics made herein shall continue and survive
the execution of this Agreement, and remain binding upon the person or persons making the
representation or warranty, cven after this Agreement is executed.

24. Scverability, In the event thal any provision of this Agreement is declared or
deemed to be invalid or unenforceable, such invalidity or unenforceability shall not affect the
validity or enforceability of the remaining portions of this Agreement.

25, Attorneys’ Fees. If any lawsuit is brought to enforce any term or provision of this
Agreement, or in connection with any dispute arising from or relating to this Agreement or to the
alleged breach of this Agreement, the prevailing party shall be entitled to recover its reasonable
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and necessary attomey’s fees and costs incurred in connection with any such lawsuit or
proceeding, throughout trial and all appeals.

THE REST OF THIS PAGE IS LEFT INTENTIONALLY BLANK

STROGUATOS LFNICIDS. Carson River (RN - Seitlon ool Agreement 20d Relzane docs

Page 8 of 9

i
i
i
[
i
1
i



FEDERAL DEPOSIT INSURANCE CORPORATION, AS
RECEIVER OF CARSON RIVER COMMUNITY BANK

Signed this /3 day o@é@@ 215 _ O LACEALL

(b)(6)

Signed this day of » 2013 ey
CHARLIE (GLENN
Signed this day of _ , 2013 5
. DANIEL DYKES
Signed this day of __,2013
BYRON WAITE
Signed this day of , 2013
RICHARD MCCOLE
APPROVED:

b)6) I

Joer K. HOGUE, ATTORNEY FOETHE FEDERAL DEPGSIT
Ins CE CORPORATION, AS¥RECEIVER OF CARSON RIVER

CoMMUNITY BANK

JOHN BLEY, ATTORNEY FOR DANIEL DYKES, BYRON WAITE,
AND RICHARD McCOLE

S. BRETT SUTTON, ATTORNEY FOR CHARLEE GLENN
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S Jun 12 2013 8148 No. 2042 P 2

FEOENAL DEPOSIT INSURANCE. CORPARATION, AS
RECEIVER OF CARSON RIVER COMMUNITY BANK

Signed this day of ,2013
By : e

(b)(6)

Signed this _/ kaﬂﬁay of 2013
CHARLIB GLENN /

Signed this day of , 2013
DANSL DyKes

Signed this day of , 2013
Byron WAlTE

Signed this _ day of , 2013 -~

: RicHarD McCoLe

APPROVED:

Jort, R. HOGUR, ATTORNEY FOR THE FEDERAL DEPOSEF

INSURANCE CORPORATION, AS RECRIVER OF CARSON RIVER

ComMMUNITY BANK

JOHN BLEY, ATTORNEY FOR DANIEL DYKES, BYRON WAITE,

AND RicHARD McCoLe

I
byey. .. |

8. BRETT SUTTON, ATTORNEY FOR CHARLIZ GLENN
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775738-2003 09:15:12 agn,  06-12-2013 1N

FEDERAL DEFOSIT INSURANCE CORFORATION, AS
REceVER OF CARSON RIVER COMMUNITY BANK

Signedihis___dayof ,2013 _ ;

5 ; i

By
: |
Signed this____day of , 2013 ]
CHARLIE GLENN ; !
(b)(6) : |
Signed this Ma}r of Jtne— 2013 i ;
DANIEL DYKES /J _
Signed this ___day of , 2013
ByroN WAITE
Signed this ____ day of ,2013
RicHARD McCOLE 1

APPROVED:

JoBL R, HOGUE, ATTORNEY FOR THE FEDERAL DBEPOSIT
INSURANCE CORPORATION, A8 RECRIVER OF CARSON RIVER
COMMUNITY BANK

(b)6)

JouN BLEY, ATTORNEY POR DANIEL DYRESIBYRON WAITE,
CHARD McCoLE

S. BreiT SuTTON, ATTORNBY FOR CHARLIE GLENN
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b)e)

(b)(8)

FEDERAL DRPOSIT INSURANCE CORPORATION, AS
RECEIVER O CARSON RIVER COMMUNITY BANK

Signed this day of , 2013

By
Signed this day of ,2013 i
CHARLIE GLENN
Signed this day of ,2013
; DANIEL DYKES
Signed this 7 Oday of JJ 447 2013
: BYRO@!ATIB
Signed this /2 day of JZr £, 2013
Ricrarp McCoLe

APPROVED:

JORL R, HOGUE, ATTORNRY FOR THE FEPERATL DEPOSIT
INSURANCE CORPORATION, AS RECRIVER OF CARSON RIVER
COMMUNITY BANK

JOHN BLEY, ATTORNEY FOR DANIEL DYKES, BYRON WAITE,
AND RICHARD McCoLB

S, BRETT SUTTON, ATTORNEY FOR CHARLIE (GLENN
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TOLLING AGREEMENT

This tolling 2zreement (%4 greement”) is made and entered jnto by and between the
Federal Deposht Insurance Corporation, as recétver for Carson River Cmrlmm.lty Benk, Carson
City, Noveds ("FDIC-R™), on ths ong hand, and Daniel Dykes (“Dykes”), Byron Walte
("Waits”), Richard McCole {McCole”), and Chatlie Glemn (“Glens™), on the ofhtr hand.
Dykes, Waite, McCole, and Glenn are referred to collestively as “Ds#0s”. FDIC-R and the
Ds&Os are sometimes hereinafir collevtively referred to as the “Parties”™ and each of themn in the
singular as 8 “Perly”, This Apreement is effective as of February 22, 2013 (“Bifective Dat).

WHEREAS, Carsot River Community Bank (“Carsor. River™) wes 2 state nonmember
bank whose deposits were insured by the Pederal Deposit Insurance Corporation; and

WIHERHEAS, o4 of about February 26, 2016, the Nevada Financial Institutions Divigien
closed Carson River, wherenpon the Federal Deposit lusurance Corporation was éppo'mted s
teceiver for Carson River; and

WHEREAR, on Jamasy 20,2011, the FDIC-R obtained an order of investigation relating
- to Cagon River pursuant fo the Federal Dcpx}sit Iherance Act, 1Z US.C. §1818(n) and 12
UB.C. §1821({d)(2)(D; and S

oL e,

Yoeor .
BT

WHEREBAS, the FDIC-R assets it has ¢lalnis'as Carson River’s recelver against the

Ds&09 relaling o their conduct as formes directors or officers of Carson River up throogh and

including Fobmaty 26, 2010 (“Profissional Claims™); and

WHEREAS, the Ds&0s filly snd complefely deny there is any basis for the Professional
Claims; and

WEBREAS, the Partics are attemptlog To meet and confir zegarding the Professional

Claims; gnd
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WHEREAS, fie FEIO-R and the Ds®0s believe it would be wutnally beneficlal to
relicye sy Hios pressare assooiated with snch meeting and also to delay the commencement of
eny udiclal procesdings hetween then to allow, smong ofter things, an epportumity for
appropriate congideration, dialogue and analysis, -

NOW, THEREFORE, for sood and valuable cansideration, the receipt and suffiviency of
vhich is hereby acknowledged, the YDIC-R and $he Ds&Us agrvo a3 fcl]qws:

1.  Unless nolice is provided.as set forth in pamgmph 3, the forbearance peviod set
forth it parapraph 2 of this Apreement shall ferminate on Apiil 30, 2013, The date of such
teamingtion is reforred fo heveinafier as the “Terminetion Date.”

Z; Pror to the Terminafion Daie, the FDIC-R shall not commence mmy judicial
proceeding againsi the Dsde0s arising out of fhe Professions] Claims and fhe De&eOs shall not
commence any judicial proceeding apainst the FOIC-R ("Forbearance Period™), except as
provided for in paragzraph 3 belos, '

3. Puring the Porbearence Period, the FDIC-R reserves the right to file any of the

Professional Claims against any of fhe Ds&Os after providing fowieen (14) days prior notice to

cach Party against whom the claims are to bs filed,

4. Any judiclal proceeding cummenced op or before fig 14th calendar day following
the Termination Date by the FOIC-R egainst the DedOs on Hie Professional Claimsz, shall be
treated ‘for purposes of any stabute of Jioitation, ,siam‘te of repese, or other defense hased on the
passape of time 25 though such pmce’é&ﬁg 14 Been conmenced on the Effective Date; aud if
such 8 proceeding Is cominenced on of before ‘}.1:11:5'1411: ‘calendar day following the Temination
Dete, then the Dis&Qs shall not nze the p:as:siagé of"time fom the Effective Date through and
+ including the date such proceeding was commenced in caloulating the applicability of any statule
of Jimitation, statut of zepese, or other defnse based on the passage of time, If no judicial
proceeding is commenced on or before the 141h calondar day following the Terminztion. Dats,
thep this paragraph shell be ofno force or effect for any putpose whatseever, aud any limitations
petiod that would have passed in the dhsence of this Agreement shall be deerned to have expied,
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5. Other than the defenses based upon the passage of tine, this Agreement shall ot
prejudice any defenses or eomnterotaims which may be assested by the DséOs, or any onts of
them, io connection-with any judisial proceeding inftlated by the FDIC-R against the Ds&0s, nor
shall awything in fhis Agreement prefudice sy Party’s ability to move {v diszmiss any judivial
proceeding initiated againct It This Agreament shall not in any way operate to shorten eny
applicable statita of limitation. :

6. Notwithstanding the sbove, this Agreement shafl not apply to, afect, or delay in
any way any currently pending or futwre action(s) arising ouf of any due ahd unpaid prornissory
noles, guarantges, or similar evidences of contractaal indebtedness execufed by any of the
Ds&0s, por shall this Agrecment apply to, affcct, or delay in sty way currently pending or
ffwre gulatory euform;,mcm proseadings or eriminal proceedings, if any, or any ection brought
by any govemmental agency other than the FDIC {n tonnsotion with any institution wirich is or
vwas insured by the FDIC-R, including withoit limitation, Carson River,

7. Nothing in this AM shall be construed a5 roviving or restoriog anyﬁﬁbls;
claims, or causes of action that the FDIC-R or the Ds&Os may have had that were slready bamed
by statute, comman law, equity, or otherwise on or hefore the Effective Date, whether such bar
arose from the passage of Eime or for any oﬂmr reason.

8. Any responsive plerding and/or comterclai geryed in a judicisl procecding
commenced in compliance with this Agireement shall be treated, for purposes of any stifute of
limitetion, stafute of repose, ox other defense bascd oo the passage of fime, as though it had been
filed and served on the Bffective Dats 5o long as soch responsive pleading and/or counterclaim is
served befors the expiration of the atest of {a) the time perdod destgnated by spplicable law for
the service of such responsive pleadings and/or counterctaims; or (b) the time period set by order
of the coust for the service of such responsive pleadings and/or counterelaims; or {2) a stipulation
of the Partles goveming the thme for servmg such responsive pleadings andfor counterclaims; or
(d) 30 cafendar days after the dato of. &,!mficu of the cpmpleiny, Staternent of claim or other
pleading to which the responsive pleading mdfnr counterclaim responds,
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(b)(8)

9. By enfesng f?o this Agreement, no Party has waived of limited any xights,
oleims, causes of attion or defenses evailable under any applicable provision of law, except &
expressly provided heredn,

. C Ty $

10.  The executivn of thiy Ag'wexﬁant is pot, and shall not operate as ae admission of
Uability, wrongdoing, or vesponsibility cither by fue FDIC-R or hy the Ds&Os, and nofhing
horein shall prejudice or affect any rights or liabilities of eithex Party heteto, evcept as expressly
provided hetein:

11.  The Parties esch reprosent and wamsnt that (g) they are authorized to enfer into
this Agreement, (B) the person signing s Agreement oa bekalf of such Party is authorized to do
80, and (¢} they intend fhis Agreement to be valld, binding, and enforcerbls in accordance with

its terms.

12.  The Parfics cach acknowledgs thet this Agreement veas drafted jointly by ther,

I3.  'The provisicns of this Agreement shall be binding and effective with respect to
any snicessor of the FBIC-R or of any of the Ds&0s.

14, This Agreement constitates the entite agreement and understanding befween the
Parties with respect 1o the subject mmatier hereof, .and. any prior oral or written statements
goncerning such subject matter are merged herein. for.all phrposes and are of no fiuther force and
effect, s ’

15, . ‘This Agresment shall ot be modified except by express wrilton agreement slgned
on behalf of each of the Partizs. '

16,  Any notices relatiop to or atsing out of this Agreement shall be sent by e-mail,
shall be considered delivered when received by the Party lo whow it was sent, mnd shell be
adhvassed to the following recipients:

To the FDIC-R:
Bob ERngem, Esg.
Bmadl: ]
SNHOGUEOS1-FDICHS-Carstn Rives DEONTB S0z, L ) Pag 4oi6

S len v & o




with a copy fo:

; "To Charlie Glenns
Boail: —
1)) M— o ]
17,  Nothing in this Agresment shall be read as yeduolng the time within which fhe |
TOIC iy b acy skt cr el
18.  This Agreexent shall bo binding on fhe FDIC-R and sush Dsd&Os se sign and

deliver fhe Agreement; provided, however, it may be exeowted in one or more counterparts and
delivered by fresimile or email, and each such coynterpad, upon execntion and delivery, shall be
deerucd o complete original, binding the Parties subscribed thersto. Photocoples andfor facsiruile
andfor e-mail trensmissions ef odginal sign‘.amrcs shali be considered In all respects equivalent to

original signahures.
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190 ThHs Agreement shall be inferproled under federal Iaw or, in the absence of such :
Yaw, undex ihe substantive law of the Navada. This paragraph shail apply only to disputes adsing i
out of this Aprecment and shall not be construed to modify auy cholee of law providion or : |
anglysis otherwise applicable In any ofher dispute befwean the Parties, emd each Party reserves A
the right to assert that other stete or federal Jaw may amply to suoh other potertial disputes,

FEDBERAL DETOSIT INSURANCE
CORPORATION, AS RECEIVER FOR
CARSON RIVER BANK
' (H)(
Date;, .,'2 /69‘2/ / 3 By
{ f ) e of Ifs Attormeys /

D DYKES

I.}a!e: R/élrf’/’\?) : | By

Y BYRONWAITE
2,

............. .. (L‘)(E .

——
i
S
.

o ‘;{r—;{;f‘(’z/ﬁ bl 00 = .

RICHﬁéQD MCCOLE

(B
Pt ~20 /3 : N (
CHARLIE GLENN
Dats: By;
(b)(8) . APPROVED AS TO YORM AND CONTENT;

Daie: QL{K :zoj QDI?D

olmi| Bley, attorney for Daniel Dykds,
1 Waite and Rictaed Meole
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19.  This Agreement shall be intexpreted nnder federal law or, in the absence of such
law, wnder the substantive law of the Nevada. This paragraph shabl apply only to disputes arising
out of this Agreement and shall not be constared to modify any cholee of law provision or
analysis ofherwise applicable in any other dispute between the Partles, and each. Parly reserves
the right i assert that ofher state ex federal Taw may apply to such other potential disputes.

Date:

Date:

Date:

Diate:

Date: Z vl c20t 3

APPROVED AS TO FORM AND CONTENT:

Date:

SUHOGURTOSL-FDICY0s- Cursen Rlver (DEON00E. oo

No. 1089 P 7

REDERAL DEPOSIT INSURANCE
CORFORATION, AS RECEIVER FOR
CARSON RIVER BANK

By:

One of Its Affommeys
DANIEL DYKES

By:
BYRON WAYTE

By
RICHARD MCCOLLR

By:
CHARLYE CLENN 7

By.s

Jokhin Bley, attorney for Danie] Dykes,
Byron Walte and Richayd MeCole

Pregbolt

oI{

)




FIRST AMENDED TOLLING AGREEMENT

This First Amended Tolling Agreement (“Amended Agreement™) is made and entered
into by and between the Federal Deposit Insurance Corporation, as teceiver for Carson River
Community Bank, Carson City, Nevada (“FDIC-R”), on the one hand, and Daniel Dykes
(“Dykes”), Byron Waite (“Waite’), Richard MeCola (“McCole™), and Charlie Glenn (“Glenn”),
on the other hand. Dykes, Waite, McCole, and Glenn are referred to collectively as “Ds&0s".
FDIC-R and the Ds&Os arc sometimes hercinafter collectively referred to as the “Parties” and
each of them in the singular as & “Party”. This Amended Agreement is effective as of Febroary
22, 2013 (“Effective Date™),

WHERKEAS, Carson River Commupity Bank (“Carson River™) was a state rionmember
hank whose deposits ware insured by the Federal Deposit Insatance Corporation; and

WHEREAS, on or about Febrnary 26, 2010, the Nevada Financial Institutions Division
closed Carson River, whereupon the Federal Deposit Insurance Corporation was appointed as

recciver for Carson River; and

WIIEREAS, on January 20, 2011, the FDIC-R obtained an order of investipation relating
to Carson River pursuant to the Federal Deposit Insurance Act, 12 U.S.C. §1818(n) and 12
U.8.C. §1821{@(2)(D); and '

WHEREAS, the FDIC-R asserts it has claims as Carson River’s teceiver against the
Ds&Os relating to their conduet as former dircelors or officers of Carson River up through and
including Febroary 26, 2010 (“Professional Clebms™); and

WHEREAS, the Ds&Os fully and completely deny thete is any basis for the Professional
- Claims; and

WHEREAS, the Pastics entored info 4 Tolling Agreement, effective February 22, 2013, 10
suspend the running of any applicable statutes of limifation, statutes of repose, or other defensc
based upon the passage of time in nrder to allow time to mect and confer regarding the

Professional Claims; and
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WHEREAS, the Pacliex have met and conferred regarding fhe Professional Claims and
made progress toward yeaching a resolution of the Professional Clains; and

WHEREAS, the FDIC-R and the Ds&0s belicve it would be muteally beneficial to
relieve any time pressure associsted with efforts to docunent and obtain final approval for a
settlernent of the Prafessional Claims and by this Amended Agreement intend to continue and
extend the Tolling Agreement purspant to the termy set forth below.

NOW, THEREFORE, for pood and valuable consideration, the receipt and sufficiency of
which is hereby acknowledged, the FDIC-R and the Ds&Os agree as follows:

1. The FDIC-R shall forbear commencement of any judicial procceding against the
Ds&0Os, or any of them, until after May 17, 2013 (“Forbearance Periad™),

2, Any judicial proceeding commenced after the Forbearance Period, ut on or
‘before June 14, 2013, by the FI¥C-R againsl the Ds&Os, or any of them, on the Professional
‘Claims, shall be treated for purposes of any statute of limitation, statute of repose, or other
defense based on the passage of time as though such proceeding had heen commenced on the
EBffcetive Date; and iF such a procecding is commenced after the Forbearance Period, but on or
‘before June 14, 2013, then the Ds&Os, or any of them, shall not use the passape of time from the
Effective Date through and including the date such proceeding was commenced in calculating
the applicability of any statute of limitation, statute of repose, or other defense based on the
passage of time, If no judicial proceeding is commenced by the FDIC-R against the Ds&Os on or
befaxe June 14, 2013, then this paragraph shall be of no force or effect for any purpose
whatsoever, and eny Limitations pariod that would have passed in the sbsence of this Amended
Agreement shall be deemed to have expired.

3. Other than the defenses based upon the passage of time, this Amended Agreement
shall not prejudice any defenses or counferclaims which may be assetted by the Ds&Os, or any
of them, in connection with any judicial proceeding initiated by the FIHC-R against the Ds&0Os,
" nor shall anything in this Amended Agresment prejudics any Party’s ability to move to dismiss
any judicial proceeding initiated against it. This Amended Agreement shall not in any way
operate to shorten eny applicable statute of limitation.
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4 Notwithstanding the above, this Amended Agresment shall not apply 1o, affect,
or defay in any way any cunently pending or future action(s) arising out of any due and unpaid
promissory notcs, guarantees, or similar evidences of contractual indebtedness excouted by any
of the Ds&0s, nor shall this Amended Agreement apply to, affect, or delay in any way cumently
pending or futare regulatory enforcement procecdings or cximinal proceedings, if any, or any
action brought by amy govemmental agency other than the ¥DIC in connection with any
institution which is or was insured by the FDIC-R, including without limitation, Carson River.

5.  Nothing in this Amended Agreement shall be construed as reviving or restoring
any rights, claims, or causes of action that the FDIC-R or the Ds&0s may have had that were
alroady barred by statute, common Jaw, equify, or otherwise on or befare the Bffective Date,

whether such bar arose from the passape of time or for any other reason.

6. Asty responsive pleading and/or counterclaim served {n a judicial proceeding
commenced in complianee with this Amended Agreement shall be ireated, for purposes of any
statute of timitation, statute of repose, or other defense based on the passage of time, es though it
had been filed and served on the Effective Date so long as such responsive pleading and/or

-counterclaim is served before the expiration of the latest of () the time period designated by
applicable law for the service of such 1esponsive pleadings and/or counterclaims; or (b} the time
petiod set by order of the cowt for the service of such responsive pleadings andfor
counterclaims; or (¢) a stipulation of the Parties goveming the time for serving such responsive
pleadings and/or counterclaims; or (d) 30 calendar days after the date of service of the complaint,
statement of claim or other pleading fo which the responsive pleading andfor counterclaim

respands,

7. By entering into this Amended Agreement, no Party has waived or limited any
rights, claims, causes of action or defenses available wnder any applicable provision of law,

except as expressly provided herein.

8. The execution of this Amended Aprecment is not, and shall not operate as an
admission of Hability, wrongdoing, or respoosibility either by the FDIC-R or by the Ds&Ds, and
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(b)6).

(b)(6)

nothing herein shall prejudice or affect any rights or liabilities of either Parly hereto, except as
expressly provided herein.

9. The Parfics cach represent. and warrant that (a) they are euthorized to enter into
this Amended Agreement, (b) the person sipuing this Amended Agreement on behalf of such
Party is authorized to do so, and (¢) they intend this Amended Agrecment to bs valld, hinding,

and enforceable in accordance with its terms.

10.  The Parties each acknowledge that this Amended Agrecment was drafted jointly
by them.

11,  The provisions of this Amended Agreement shatl be binding and effective with
respect to auy successor of the FDIC-R or of any of the Ds&Os.

12.  ‘this Amended Aprecment constltutes the entire agreement and understanding
between the Parties with respect to the subject matter hereof, and any prior oral or written
statements concerming such subject matter are merged herein for ell purposes and are of no
further force and effect, It is the intention of the Parlies, however, fhat the Tolling Agreement is
extended and contihued consistent with the tetms of this Amended Agreement,

13.  This Amended Agrecment shall not be modified except by enpress written
agreement signed on behalf of each of the Parties.

14,  Anynotices relating to or arising ouf of this Amended Agreement shall be sonf by
e-matl, shall be considered delivered when received by the Party to whom it was sent, and shall
be addressed o the following recipients:

* To.the FDIC-R:

Bob Rogers, Bsqg.
Ema.il.:_..F ..................................... |

with a copy to:

Jeel R. Hogue, Esq.
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(b)(€)

(b)B)

.To Charlie Glenus
EBmail;

15, Nothing in this Amended Agreement shall be read as reducing the time within
which the FDIC may bring any suit or claim,

16.  This Amended Agreement shall be bindiog on the FDIC-R and such Ds&Os as
sign and deliver the Amended Agresment; provided, however, it snay ba executed in one or more
counterparts and delivered by facsimile or email, and each such counterpart, upon execution and
delivery, shall be deemed a compicte original, binding the Parties subscribed thereto.
Photocopies and/or facsimile andfor e-mail transmissions of original signatores shall be
considered in all respects equivalsat to original signatures,

17.  This Amended Apreement shall be lnterprefed under federal law or, in the
absence of such law, under the substantive law of the Nevada, This paragraph shall apply only
to disputes arising out of this Amended Agreement and shall not be construed to modify any
choice of law provision or analysis otherwise applicahle in sny other dispute between tho Parties,
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and each Patly reserves the oght fo assert that other state or federal law may apply to such other

potential disputes.

Date: 19 ds‘\‘% 0\ \ 2-01%

Date;

Date:

Date;

Date:,

APPROVED AS TO FORM AND CONTENT!:

‘Diate;

S:UHOGUEDSL-FDICWS-Carsca Rives (DEORNIE dorx

FEDERAL DEPOSIT INSURANCE
CORPORATION, AS RECEIVER FOR
CARSON RIVER BANK

By

Ondof Its Attdfneys

Daniel Dykes

Byron Waite

Richard McCole

Chatlic Glenn

John Bley, atfdrney for Dasilel Dykes,
Byron Waite and Rickard McCole

Brett Sutton ar Don Podol, attorney for
Charlie Glenn

Page 6 of6
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and each Party reserves the ripht 1o assext that other stale or federal law muy apply to such otber

(b)(6)

b)ye) |

(b)(6)

AFPROVED AS TO FORM AND CONTENT:

potential disputes,
FEDERAL DEPOSIT INSURANCE
CORPORATION, AS RECRYVER FOR
CARSON BIVER BANK
Date: By: "
Cios of 1o A
. i e
DG H0) 2013 _
Daniel Dyles = 4
Datey S (O—2o0r% _
B;;;ﬁwm
Date: SA@/ 26/3
A Richard MoCole
Date: - .
Charlic Glenn

(b)(6)

’ Datz:;

Date, 5: _//pr/ 20/3
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Yol Bley, attorney for Dafijol Dykes,
Byvon Waite and Richard McCalo

Breit Sutton or Don Pool, sttornsy for
Charlie Glonn :
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and each Party reserves the right to assert that other state o federal law may apply to such othier

potential disputes.

Date:

Date;:

Date: ¥

Date: );'/ /f//l,S

APPROVED AS TO FORM AND CONTENT:

Date:ﬁ_ﬂ_*_ .
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FEDERAL DEPOSIT INSURANCE
CORPORATION, AS RECEIVER FOR
CARSON RIVER BANK

By,

One of Its A&émeys

Daniel Dykes

Byron Waite

Richard MeCole 2

Chale Glenn? =7

John Bley, attorney for Danto) Dykes,
Byron Waite rad Richard McCole

—

B,ngf-.sjuﬁa:g‘ o1vBon Pool, atforney far
Chavlie Glenn
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