
SETTLEMENT ANI> IU:LI•:ASI1: AGIU:l~MENT 

This Settlement and Release Agreement ("Agreement") is made as of this 3rd day of 

February, 2014, by, between, and among the following undersigned pat1ies: 

The Federal Deposit Insurance Corporation as Receiver tor TierOne Bank (the "FDJC

R"), Gilbert G. Lundstrom, David L. Hat1rnan, James A. Laphcn, Randall B. Kidd, Delmar E. 

Williams, Charles W. Hoskins, Campbell R. McConnell and Ann L. Spence (collectively, the 

"Settling Defendants"), and Arch Insurance Company ("Arch") and Hudson Insurance Company 

("Hudson") (collectively, the "Insurers"). Individually, the FDIC-R, the Settling Defendants, 

Arch, and Hudson may be referred to herein as a "Party" and collectively as the "Pat1ies." 

RECITALS 

WHEREAS: 

Prior to June 4, 2010, Tict·One Bank ("Bank") was a depository institution organized and 

existing under the laws of the State of Nebraska. 

On June 4, 2010, the Bank was closed by the Office ofThrift Supervision and pursuant to 

12 U.S.C. § 1821(c), the Federal Deposit Insurance Corporation was appointed as receiver. Jn 

accordance with 12 U.S.C. § 182l(d), the .FDJC-R as receiver succeeded to all rights, titles, 

powers and privileges of the Bank, including those with respect to its assets. 

Among the assets to which the .FDIC-R as receiver succeeded were any and all of the 

Bank's claims, demands, and causes of actions against its former directors, officers and 

employees arising from the performance, nonperformance and manner of performance of their 

respective functions, duties and acts as directors and/or officers of the Bank. 

On May 31, 2013, the FDIC-R filed a Complaint for money damages against the Settling 

Defendants, who had each served at various times as directors and/or officers of the Bank. 

Those claims for damages arc now pending in the United States District Cout1 for the District of 

Nebraska in FDIC as Receiverfor TierOne Bank v. l.um.l'itrom, et al., Case No. 8:13-CV-00168 

(D. Neb.) (the "D&O Action"). The Settling Defendants have denied liability in the D&O 

Action. 



Arch issued directors and officers liability insurance policies numbcrsLI ___ ··-·······-·······-·······-·······-·······....JJ JP.1(4.) 

(b)(4) ........... Jmd(._._·····-···· ____ ___.l(the "Arch Policies"), which insured the directors and officers of the Bank 

according to the terms, provisions and conditions of the Arch Policies. Notwithstanding the fact 

that there may have been notices suhmitted by or on behalf of the Settling Ddcndants and the 

(b)( 4) FDIG-RunderPolicyNo;l lArch has asserted that coverage f(Jr the D&O 

interrelated with a shareholder derivative demand first made on March 5, 2009 during Policy No. 

(b )(4 )_ ............................... L;..I ____ ...J 

Hudson issued directors and otlicers liability insurance policies numbers L~---·······-·······-·······-·······-·······...JJ.Cb.)(4.) 
(b)(4)·:::::::::c::::::::::::::::.::::::.l:::.:::::::::::.: ............... l.and.L(_ ....... _ ....... _ ... _ .. _____ _.l(the "Hudson Policies''), which insured the directors and 

officers of the llank according to the terms, provisions and conditions of the lludson Policies. 

Notwithstanding the fact that there may have been notices submitted by or on behalf of the 

Settling Defendants and the FDIC-R under Policy No.I laudsonhas. 

asserted that coverage for the D&O Action is only available under Policy No.L.I -----···_.1 
(b)(4) -·l· m· las the claims of the FDTC-R arc interrelated with a shareholder derivative demand tirst 

(b)( 4 )...... . ............ madconMarch5,2009duringPolicyNo:IL._······-··· ______ _. 

The Arch Policies and the lludson Policies arc collectively referred to as the "Policies." 

The undersigned Pat1ies deem it in their best interests to enter into this Agreement to 

avoid the unce11ainty, trouble, and expense of further litigation. 

NOW, THEREFORE, in consideration of the promises, undertakings, payments, and 

releases stated herein, the sufficiency of which consideration is hereby acknowledged, the 

undersigned Parties agree, each with the other, as follows: 

SECTION 1: I.)ayment to FI>IC-R 

A. As an essential covenant and condition to this Agreement, the Insurers, on behalf 

of the Settling Def~ndants, collectively, agree to pay the FDIC-R the sum of SIX MILLTON 

FIVE HUNDRED THOUSAND DOLLARS ($6,500,000.00) (the "Settlement Funds"). Arch 

agrees to pay $1 ,630,156.66 and Hudson agrees to pay $4,869,843.34 of the Settlement Funds. 

. .................. (P.)(4.) 

(b.J(4) 



The Settlement Funds shall be received by the FDIC-R no later than March 5, 2014 (the 

"Payment Date"). None of the Settling Defendants shall be obligated to make any payment 

under this Agreement if the Insurers fail to make any payment due under this Agreement. 

B. Upon the execution of an original, or originals in counterpart, of this Agreement 

by each of the undersigned Parties to this Agreement and upon the Payment Date, the Settlement 

Funds shall be delivered to FDfC-R by direct wire transfer into an account to be designated by 

the FDIC-R. 

C. In the event that the Settlement Funds arc not received by the FDIC-R on the 

Payment Date, interest shall accrue on all unpaid amounts at the rate of 5 percent per annum 

from the Payment Date until such date when payment is delivered to the FDIC-R. However, if 

said Settlement Funds arc not delivered to the FDIC-R by the Payment Date as a result of the 

FDIC-R 's failure to execute this Agreement, no interest shall accrue until five business days after 

the FDIC-R executes and delivers the Agreement. 

D. If the FDIC-R does not receive the Settlement Payment in full on or before the 

Payment Date, then the FDIC-R, in its sole discretion, shall have the right at any time prior to 

receipt of the Settlement Payment in full (including all accrued interest) to: 

l. Extend the period of time for the Settlement Payment, including interest accruing 

from the date dett:rmined by subsection A above, through the date of payment at a rate calculated 

in accordance with 26 U.S.C. § 6621 (a)(3); or 

2. Enforce this Agreement, in which event the Settling Defendants and the Insurers 

agree to jurisdiction in the United States District Court for the District ofNebraska and Insurers 

agree to pay, subject to available insurance proceeds, all of the FDlC-R's reasonable attorney's 

fees and costs expended in enforcing the terms of this Agreement; or 

3. Terminate the Agreement, move to vacate any dismissal order, to which the 

Settling Defendants and the Insurers agree to consent, and re-institute an action on the FDIC-R's 

claims. The Settling Defendants and the Insurers further agree to waive any statute of limitations 

that would bar any of the FDIC-R's claims and waive all objections, defenses, claims or 



counterc laims, and covenant and agree not to assert any objections, defenses, claims or 

counterclaims that did not exist or were otherwise unavailable as of the date of the Agreement; 

and/or 

4. Seck any other relief available to it in law or equity. 

Any extension of time under Section l.D.l for deli very of the Settlement Payment or 

acceptance of a pottion of the Settlement Payment shall not prej udice the FDIC-R's rights to take 

any of the actions set forth in Section LD.2 through I.D.4 at any time prior to receipt of 

Settlement Payment (including all accrued interest) in full . 

SECTION JI: Stipulation and Dismissal 

Upon execution of this Agreement by each of the undersigned Parties, and receipt of the 

Sctllcment Funds, plus any accrued interest, the fD [C-R shall dismiss the D&O Action. The 

undersigned Patties agree to enter a stipulation providing that the dismissal set forth above shall 

be with prejudice, with each Party to bear its own costs as these were originally incurred. 

S"Jl:CTION III: Releases 

A. H.clcasc of Settling Defendants bv }'l>IC-R. 

:Effective upon receipt in full of the Settlement Funds plus any accrued interest and the 

dismissal described in Sections 1. and H. above, and except as provided in Section ITT.F. below, 

the FDIC-R, for itself and its successors and assigns, hereby releases and discharges: 

1. each of the Settling Defendants and their respective heirs, executors, trustees, 

administrators, representatives, successors and assigns, from any and all claims, demands, 

obligations, damages, actions, and causes of action, direct or indirect , known or unknown, in law 

or in equity, belonging to the FDJC-R, that arise from or relate to the performance, 

nonperformance, or manner of performance of the Settling Defendants' respective functions, 

duties and actions as officers and/or directors ofthe Bank, including without limitation, the 

causes of action alleged in the D&O Action ; and 

2. all f(nmcr directors, officers, and employees o f the Rank (co l!ectively, the "Covered 

Persons") and the ir respective heirs, executors, trustees, adminis trators, representatives, 



successors, and assigns, from any and all claims, demands, obligations, damages, actions, and 

causes of action, direct or indirect, known or unknown, in law or in equity, be longing to the 

FDIC-R, that arise from or relate to the performance, nonperformance, or manner of performance 

of the Covered Persons' respective functions, duties and actions as directors, officers and 

employees of the Dank, including without limitation, the causes of action alleged in the D&O 

Action. This release shall be null and void as to any Covered Person if such Covered Person 

asserts any claim against the FDIC-R. 

H. Release of FJ>IC-R by the Settling Defendants. 

Effective simultaneously with the release granted in Section liLA. above, the Settling 

Defendants, on behalf of themselves individually, and the ir respective heirs, executors, 

administrators, agents, representatives, successors and assigns, hereby release and discharge the 

FDIC-R, and its employees, officers, directors, representatives, successors and ass igns, from any 

and all claims, demands, obligations, damages, actions, and causes of action, direct or indirect, 

known or unknown, in law or in equity, that arise from or relate to the Bank or to the 

perfonnancc, nonperformance, or manner of performance of the Settling Defendants' respective 

functions, duties and actions as officers and/or directors of the Bank, including, without 

limitation, the causes of action alleged in the 0&0 Action. 

C. Release by Settling l>efcndants of Each Other. 

Effective simultaneously with the release granted in Section 1\l.B. above, the Settling 

Defendant<;, and their respective heirs, executors, administrators, representatives, successors and 

assigns, hereby release and discharge each other from any and a ll claims, demands, obl igations, 

damages, actions, and causes of action, direct or indirect, known or unknown, in law or in equity, 

known or unknown, that arise from the causes of action alleged in the D&O Action. 

l>. Release of Arch and Hudson by .F.UIC-R. 

Effective simultaneously with the releAses granted in Sections II I.A. and TTI.B. above, the 

f'D IC-R, for itsel f and its successors and assigns, hereby releases and di scharges Arch and 

Hudson, their parents, subsidiaries, affiliates and reinsurers, and their respective employees, 



officers, directors, agents, representatives, successors and assigns, from any and all claims, 

demands, obligations, damages, actions and causes of action, direct or indirect, known or 

unknown, in law or in equity, that arise from or relate to the Policies. The FDIC-R agrees that 

any interest it may have under the Policies is extinguished upon payment in full of the Settlement 

Funds. 

E. Release of FDIC-R by Arch and Hudson. 

Efkctivc simultaneously with the release granted in Section IILD. above, Arch and 

Hudson, for itself and its successors and assigns, and on behalf of its parents, subsidiaries, 

affiliates and reinsurers, and their successors and assigns, hereby releases and discharges the 

FDfC-R, and its employees, officers, directors, agents, representatives, successors and assigns, 

from any and all claims, demands, obligations, damages, actions, and causes of action, direct or 

indirect, known or unknown, in law or in equity, that arise from or relate to the Policies. 

F. Express Reservations from Releases by .FDIC-H. 

1. Notwithstanding any other provision, by this Agreement, the FDIC-R does not 

release, and expressly preserves fully and to the same extent as if the Agreement had not been 

executed, any claims or causes of action: 

a. against the Settling Defendants or any other person or entity for liability, if 

any, incurred as the maker, endorser or guarantor of any promissory note or indebtedness 

payable or owed by them to the FDTC-R, the Bank, other financial institutions, or any other 

person or entity, including, without limitation, any claims acquired by the FDIC-R as successor 

in interest to the I3ank or any person or entity other than Bank related to such promissory note or 

indebtedness; 

h. aga inst any person or entity not expressly released by the .FOJC-R in this 

Agreement; and 

c. which are nol expressly released in Sections lll.A. or TTT.D. ahove. 

2. Notwithstanding any other provision, nothing in this Agreement shall he 

construed or interpreted as limiting, waiving, releasing or compromising the jurisdiction and 



authority of the Federa l Deposit Insurance Corporation in the exercise of its supervisory and/or 

regulatory authority or to diminish its ability to institute administrative enforcement proceedings 

seeking removal, prohibition or any other administrative enforcement action, which may arise by 

operation of Jaw, rule or regulation. 

3. Notwithstanding any other provision, this Agreement does not purport to 

waive, or intend lo waive, any claims which could be brought by the United States through either 

the Department or Justice, the United States Attorney's Office for the District o fNcbraska or any 

other federal judicial district. In addition, the FDIC-R specifically reserves the right to seck 

court ordered restitution pursuant to the relevant provisions of the Victim and Witness Protection 

Act, 18 U.S.C. § 3663, et. seq., if appropriate. 

S.Jl:CTJON IV: Waiver of Dividends 

To the extent, if any, that Settling Defendants are or were shareholders of the Bank 

and/or TierOnc Corporation and by virtue thereof are or may have been entitled to a dividend, 

payment, or other distribution upon resolution of the receivership of the Bank, they hereby 

knowingly assign to the FDIC-R any and all rights, titles and interest in and to any and all such 

dividends, payments or other distributions . 

SECTION V: Representations and Acknowledgements 

A. No Admission of Liability. The undersigned Parties each acknowledge and 

agree that the matters set forth in this Agreement constitute the settlement and compromise of 

disputed claims, and that this Agreement is not an admission or evidence of liability by any of 

them regarding any claim. 

B. Jl:xecution in Counterparts. T his Agreement may be executed in counterparts 

by one or more of the Parties named herein and all such counterparts when so executed shall 

together constitute the final Agreement, as if one document had been signed by all Pat1ies hereto~ 

and each such countcrpatt, upon execution and delivery, shall be deemed a complete original, 

binding the Patty or Parties subscribed thereto upon the execution by al l Parties to this 

Agreement. 



C. Binding Effect. Each of the undersigned persons represents and warrants that 

they arc a Party hc1·cto or arc authorized to sign this Agreement on behalf of the respective Party, 

and that they have the full power and authority to bind such Party to each and every provision of 

this Agreement. This Agreement shall be binding upon and inure to the benefit of the 

undersigned Parties and their respective heirs, executors, administrators, representatives, 

successors and assigns. 

D. Choice of Law. This Agreement shall be interpreted, construed and enforced 

according to applicable federal law, or in its absence, the laws ofthe State of Nebraska. 

E. Entire Agreement and Amendments. This Agreement constitutes the entire 

agreement and understanding between and among the undersigned Parties concerning the matters 

set f01th herein. This Agreement may not be amended or modified except by another written 

instrument signed by the Party or Parties to be bound thereby, or by their respective authorized 

attorney(s) or other reprcsentativc(s). 

F. Reasonable Cooperation. 

l. The undersigned Parties agree to cooperate in good faith to effectuate all the 

terms and conditions of this Agreement, including doing or causing their agents and attorneys to 

do, whatever is reasonably necessary to effectuate the signing, delivery, execution, filing, 

recording, and entry, of any documents necessary to conclude the D&O Action, and to otherwise 

perform the terms of this Agreement. 

2. The Settling Defendants agree to cooperate fully with the FDIC-R in 

connection with any action required under this Agreement. Any such cooperation that involves 

any out of pocket costs is subject to reasonable reimbursement hy the FDIC-R pursuant to its 

internal guidelines and policy for such reimbursement. 

G. Advice of Counsel. Each Party hereby acknowledges that it has consulted with 

and obtained the advice of counsel prior to executing this Agreement, and that this 

Agreement has been explained to that Pa11y hy its counsel. 



(b)(6) 

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be cxcculeu 

by each of them or their duly authorized representatives on the dates hereinafter subscribed. 

SETJ1,JNG DE~'ENDANTS: 

Date: J/ ~~Y: 

Oatc: 

Date: 

Date: 

Date: _____ _ 

Date: 

FJ!~DKRAL DEPOSIT INSURANCii: CORPOI~ATJON 

AS RECEIVER FOR TIERONE BANK 

BY: 

TITLE: Counsel / 
PRINT NAME: Gregory K. Conway 

··-·-----
David L. Harlman 

James A. Laphcn 

Randall B. Kidd 

-· --
Delmar E. Williams 

Charles W. Hoskins 

........... (~)('?..) 



IN WITNESS WI IEREOF, the l>artics hereto have caused this Agreement to be executed 

by each of them or their duly authorized rcprcsentativc..c.; on the dates hereinafter subscribed. 

FEDERAL DEPOSIT INSURANCE CORPORATION 

AS RECEIVER FOR TmRONE HANK 

Date: __ J3Y: ----

TITI .E: Counsel 

PRINT NAME: Gregory K. Conway 

(b)(6) SETTLING DF.FENDANTS: 

------------------+-------

Oale: ·--· ----·~ 

___ , .. _ 
David L. Hartman 

Date: -· - --··--
James A. Laphen 

Date: ----
Randall B. Kidd 

Date: ··-- -·---- -· - · ----·-·- -
Delmar E. Williams 

Date: 
Charles W. Hoskins 



IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed 

by each of them or thejr duly authorized representatives on the dates hereinafter subscribed. 

Date: ___ . ___ _ 

SETTLING DEFENDANTS: 

Date: __ _ 

Date: ____ _ 

Date:------·---

Date:_ ·-··---

Date:_ . ___ .. __ 

FEDERAL DEPOSIT INSURANCE CORPORATION 

AS RECEIVER FOR TIERONJ~ BANK 

nv: ___________ ·---···-

TITLE: Counsel 

I)RINT NAME: Gregory K. Conway 

-----,---------
Gilbert G. Lundstrom 

--------···--···--
James A. Laphen 

--·-- ···---------
Randall B. Kidd 

Delmar E. Williams 

-------····---
Charles W. Hoskins 



IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed 

by each of them or their duly authorized representatives on the dates hereinafter subscribed. 

FEDERAL DEI,OSI'f INSURANCE CORPOHATION 

AS RECEIVER FOR TIERONK RANK 

Date: BY: ________________________ ___ 

TITLE: Counsel 

PRINT NAME: Gregory K. Conway 

SETTLING ln:Jli~~NDANTS: 

Date: 
Gilbert G. Lundstrom 

Date: _____ _ 
David L. Hartman 

(b)(6) ········································································································································~= 
Date: (-~(j ..... l_~ ·-

ames/A. L;n>bcn 

Date: -------
Randall B. Kidd 

Date: ----------
Delmar E. Williams 

Date: ___ _ 
Charles W. Hoskins 



IN WITNESS· WHEREOF, the Parties her~to have caused ~s Agreement to be executed 

by eaCh of them or their-duly ~uthoiized representatives on the dates hereinafter subscribed. 

Date: ____ _ 

SETTLING DEFENDANTS: 

D.ate: ____ _ 

Date: ____ _ 

Date: -----

(b)(6) ................................... .. . 

Date: ____ _ 

Date: ____ _ 

-FEDERAL DEPOSIT INSURANCE COizyORATION 

AS RECEIVER. FOR TIERONE BANK 

BY: ____________ __;_;;· ·· ·- · ··· 

TITLE: Counsel 

PRINT NAME: Gregory K. Conway 

Gilbe+t G. Lundstrom. 

David L. Hartman 

James A. Laphen 

Delmar E. WilliiUlls 

Charles W. Hoskins. 



(b)(6) 

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed 

by each of them or their du1y authorized representatives on the dates hereinafter subscribed. 

FEDERAL DEPOSIT INSURANCE CORPORATION 

AS RECEIVER FOR TUCRONE DANK 

Date: --- --- BY: _ _ _ _ 

TITLE: Counsel 

PRINT NAME: Gregory K. Conway 

SETTLING DEFENDANTS: 

Date: ___ _ _ 
GiJbctt G. Lundstrom 

Date: ------- -------David L. Hartman 

Date: --- --
James A. Laphcn 

Date: --- --
Randall B. Kidd 

Date: J;wM&Y 3~,..Zo/-Y--~~--==-=::::=-..... -=~~- "'"""te~-----_;.L 
(jiJm?rE. Williams 

Date: --- -
Charles W. Hoskins 



IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed 

by each of them or their duly authorized representatives on the dates hereinafter subscribed. 

FEDERAL DEI•OSIT INSURANCE CORPORATION 

AS RECEIVER .I<'OR TIERONE DANK 

Date: ------
BY: _____________________ _ 

TITLE: Counsel 

PRINT N/\MR: Gregory K. Conway 

SETTLING DEFENDANTS: 

Date: ------
Gilbert G. Lundstrom 

Da.tc: _____ _ 

David L. Hartman 

Date: _____ _ 
James A. Laphcn 

Date: 

Randall B. Kidd 

Date: _____ _ 
Delmar E. Williams 

(b)(6) 

Date: !········ 



(b)(6)_-----:=------:-+--t--------ti------
Datc: j_{i q_JL.'f_... . 

Date: -----

Date: 

Date: 

Campbgll R. McConnell 

Ann L. Spence 

ARCH INSURANCE COMPANY . 

UY: - - ----------

TITLE: - ----------

PRmTNAME: _______________ _ 

IWDSON INSOnANCE COMPANY 

BY: -~-----------
TITLE: 

PRINT NAME~ ___ _____ _ 



Date: 

Date: --- --

Date: --- --

/" -Ga.~ .. pvbeH R. McConnell 

Am1 L. Spence \l 

ARCHINSURANCECOMWANY 

BY: 

TITLE: 

PRINT NAME: - ------ --

HUDSON INSURANCE COMPANY 

. BY: _ _ 

TITLE: - ----------------
PruNT NAME: ___ _________ _ 

.. 

. 
L 
t 



Date: --- ----···- --
Campbell R. McConnell 

Date; --- - ···- - - ---
Ann L. Spence 

ARCH JNSURANCR COMPANY 

.................................................................... 

BY: 

HUDSON INSURANCE COMPANY 

Date: ___ _ _ BY: - -------· ._, .......... __ 
TITLE: _____ _ _ 

PRINTNAME: --- ------



Date: -----
Campbell R. McConnelL 

Date: ----- ------. ·--· . . . -····-··-·--
Ann L. Spence 

ARCH INSURANCE COM I) ANY 

Date: BY: ---

TITLE: ---------------·--
PRINT NAME: ---------

(b)(6) ~~~~~~~~~SURAN<;E COMPANY 

Oat~: j- 31-l ~ BY: 
-~----------------------~ 

TITLE: /}sj) p I ~ 
~ I 

PRINT NAME: \<·r \ s t1 N CD VVl 0--\-1)<_}(___ 


