SETTLEMENT AND RELEASE AGREEMENT
iy

Tiviz Sentlement and Relogse Agreement O Agreoment™ s made as ol this” 79 day of

May
April 2013, by and betiveen the following undersigned parties: The Faderal Deposit nsurance
Corporation as Receiver of Heritage Banking Group (FDIC-R™Y and Progressive Casualty
nsuranee Uompany SProgressive™), The FRIOWK and Progressive may be meferred 1o
hergin individuslly as g “Party” or collectively as the "Parties™.
RECITALS
WHEREAS:

i Prior t0 April 15, 2011, Heritage Barking Gwup CHBG orthe "Bank ™y was s
corporation organized and existng under the laws of the State of Mississippl,

28 On Aprdl 15, 2011 {2} the Commission of the Depariment of Banking and
Consumer Finance of the State of Mississipdi ("CUomimissioner™ ed a Petition with the
Chancery Court of Leske County. Mississinpl. seeXing & Cowrt Urder giving e UCommissioner
authority to reveke the Charter of the Bank due to insolveney, (&) the Chancery Cowt granted
the Petition, giving authority 1o revoke the Charter. ¢losing the Bank and appointing the

[ ommissioner tomporary receiver, and (¢} the FDIC accepted the appointment of Recoivar fom

*

the Commissiongr. Said appointment was porsuant to 12 UR.C. § 1821e). In accardance with

¥

12 V8.0 § 1821 the FDIC-R, as recotver, suceeded o ]l nghis, Bileg, powsers and

privileges of the Bank, including those with respect 1o 115 assets,
kN Among the sssels 1o which FDIU-E suceeeded werg any and il elaiing, domands,

and causes of actions anainst the Bank's fnsncial institution bond insurer{(s), including spams

Progressive, as psuer of the Bond, as that erm is delined below,



4, Progressive issucd a Financial Institution Bond {the “Bond™). beraring nember

b)4)

i . 1o the Bank. The Bond provided coverage from May 13, 2006 through May 13,

2009,

5. On Deeember 13, 2006, the Bank sent Progressive a notice of claim under the
Bomd. On that same date, the Bank submitted a Prouf of Loss seeking coverage under the Bond

& The claim was based on theft or embezziement of $381,604.49 by Bank emplovee
Kathryn Denson ("Denson™

7. The Bank filed 2 complaint against Denson in the Chancery Court of Leake
County, Mississippi..on November 13, 2007, Following receipt of Progressive’s coverags
position in December 2007, the Bank amended jts complaintion January 23, 200810 nane
Progressive in the stale cowst lawsuit. The lawsuit was styled Hevitage Banking Gronp v.
Katlayn Denson a0d assigned action number CHO7-0456. OnJune §, 2011, the FDIC-R was
substitpted for the Bank 23 the plaingff i the lawsuit, On August 8, 2011, the case was removed
te the United States District Court for the Southern District of Mississippt, Case No. 311 1-¢v-
0498 (the ~Pending Litigation”h, The Pending Litipation s set for trial to commentce on or sbout

May 6, 2613,

i The Parties deern it in Gle best Intereste {o enter into this Agreement (o avoid the
unmertainty, trouble and expenss of further Htigation,

NOW, THEREFORE, in-codsideration of the promises, undertak ings. paveets and
releases stated herein, the sufficiansy and receipt of which consideration is herehy
acknowledged, the Parties agree as follows:

SECTION §: Payment by Progressive to FDIL-R

A. The Recitals above are incorporated herein by reference..



3. As anvebseniial cavenant and condition 1o this Agreoment, Progressive agrees to
pay to the FDIC-R the sum of TWO HUNDRED SEVENTY SEVEN THOUSAKD FIVE
HUSMDRED SIXTY TWO DOLLARS AND 89/100 {3277.5362.69 ) (the "Seuloment Funds™s

¢, Nolater than fifteen days following the execution of 2 signed origingl, or signed
originale in counterpart, of this Agreement hy the undersigned Parties 1 this Apreement {the
“Payment Due Date”), the Settlement Funds shall be delivered to counsel for FIHCR.

3. Inthe eventthat the Settlerment Funds are nol deliverud in ol o the FDIC R by
the Payment Due Date, interest shall acerue on all unpaid accounts at the rate of 5% per anrum
from sucls date until the date of payment in full

B Inaddition, and without waiving any other rights that the FDIC-R may have. in the
event tha all Settlement Funds are not received by the PDIC-R on or before thisty days
following the Pavment Due Date. tien the FDIC-R. in i sole diseretion, shall have the right at

any time prioy to receipt of all Settloment Funds Gneluding all acerued intorest) 1o deglare this

untif it recaives all Settlement Funds {inciuding all scerued intedest), and/or shall have the right

o enforce this Agreement ngainst Progressive. which agrees o jurisdiction in Federnd Disiria
Court in the Southern District of Mississippt and further agrees 1o pay &l of FDIC-Rs
reasonable attorneyy” fees expended in enforcing Progressive’s obligation 1o pay the Settlensent
Funds or any part of them, Any deeision by the FDIC-R o extend the teemss ol this Agreement
or 1o avrept 8 portion of the Seitlorsent Funds shall not prejudice the FRICs rights o declare
this Agreément null and void &t any e prior to receipt of sl Settlement Tonds (ncluding ol
acorued Interest) or te enforee the terms of this Settlement Agreement; provided howsvear, that in

the event the PDIU-R declares tns Agrooment null and void, the PDICHE will reun all smounts



pald to wunder this Agreement by Progressive, The Partios further agree 1o the jurisdiction of
the Federal District Courl in the Southern District of Missizsippt @ resolve any other disputes

sed to the enforcement of the terws of this Agreement {other than with respect 1o the matiess
addressed in Paragraph © of Section T below). To the event the FDIC-K decfares the Agresment
riutl and void, the Pasties agree that all statides of imBation or Unting defonses with fespect o
clains under the Bond that the FDICR had against Progressive prior to the date of the
Agreement, including those asserted in the Pending Litigation, are tolled fram the date of the
Agreement wtil fifteen days after the Agreement i3 declared null and void,

i Upen receint of all Settlament Funds and fudl compliance with the fermas of the
Agrecment by Progressive, the FDIC-R and Progressive will joimiy file s stipuintion of
yoluntary disntissal under Fed B Crv, P41 HBAL 88 10 Propressive only, that provides the
dismissal of the Pending Litigation is wilh predudics, and that each party (510 bear Hg e costs
and gomey's fees.

SECTION [ Releases

A, Relesse ol Progressive by FIDIC-R. Effective upon payment by Progressive of the

Seitlement Funds, topether with any scérued interest, the FDIC-R, for itself and i predecessors,
succossors and assigns. herehy relensey and discharges Progressive, S parents, subsidianes,
affilintes snd reinsurers, and their respoctive emplovees, ofticers, directors, agenis
reprosentatives, prodecassors, suceassors and assigns, from clalims wnder the Bond neluding g
nof Habted 1o any and 2l claims, demands, obligations, damages, actions and causes of sction,

direct or Indirect, i daw Ot oquily, statulory, contrsotual, non-contractual, or notor, that de

FOWLR 2 Por could have alleged sgamst Prograssive in conngclion with the Prootof Loss,
or the Pending Litigation, orthe Bord, or which the PDIC-R did allege or vould have alleped




against Progressive that drise from or relate (o any claims asseried by the FDIC-R ander the
Bong or Progressive’s adjusting of such ¢laims, or othiorwise asise from, relate 1o or concers fhe
Bond, and agrees that ony nterest B voay have under the Bond is extinguished, however, this
rélease shall not exterid 1o or affect anv other Progressive palicy of insurance, including but not
Hmited to directors’ and officers” Hanility insurarice.

H. Releage of FDIC-R by Progressive. Effective simulaneously with the release

aranted in paragraph A of this Section I above, Progressive, or isell and lts predecessors,
successors and assigns, and on bebalf of its parents, subsidiaries, atfiliates and remnsurers, gnd
their successors aud assigns, herehy releases and discharges FDIC-R and its employees, officers,
directors, agents, altorneys, representatives, predecessors, successors and assigns, from any and
at} claims, demands, obligations, damages, actions and causes of actions, direct ur indirect, in
law or in equity, that arise from or relaie 1o the Proof of Loss andfor the Bond ineluding but not
limited to any tights of subrogetion, legal, equitable, or othzrivise.

€. Waiver of Subrogation by ?mﬂr:qqa,c Progressive agrees 1o aud ferebx does

irrevocably waive any rights of subrogation f may have relating to the ¢laiing under the Bond,
including without [imitation those arising from Progressive’s payment of the Settiement Funds,

5 af

or involving the underdying claims under the Bond and el rights 1o recovery thergol ("Rig
Recovery”y. Progressive agrees that the FDIC-R may retain, salll wansfer, or otherwise dispose
of such Rights of Recovery as if sees fit, in its sole dis¢retion, sad retain the proceeds {if any}

thereof and any such present or future retention or disposition of such Rights of Recovery shali

not serve to modify, alier, increase, decreass, or otherwise affect the congideration due undey

Agreemen or the monetary amount being paid by Progressive,



53 sapress Reservations From Releases.

&

i Notwithstsnding any other provision contained in this Agreement, the FDIC-R
does not release. and expressly preserves fully and 1o the same extent as i the Agreement had
not been executed, any olaims or canses of action;

£y aghindt any person or entity for Habilivy, Fany, incurred as the maker, endorser or
gusrantoy of any promissery pote or Jndebledness payable or wved by theyy 1o the FDUCR the
Bank, other financial institutions, or any other person or entity, ineluding without limitation any

claims acquired by the FOIC-R a3 successor in interest to the Baak or ahy person or enlily other

than the Bank:

B BEALST any person oreatily not exprossly released in this Agreament;
e smdder orrelating to any policy of insurance lssued by Progressive {orany othey

insurer), other than the Band; or

. which are pot expresshy released in Paragraph 4 of Sechion 1L above.

swithstanding any other provision, by this Agreement, Progressive does not
release, and expressly preserves fully and to the same extent a7 if fw Agreement had not been
exeouted, any claims or causes of action

& against any person or entity for Hability, any, Incurred a8 the maker, endorser or

gugranior of any pramissory nole or indebredness payable orowed by them o Progressive,

b Against anY parson of entity not sxpressly relessad m this Agreement
z. under or relating to any pelicy of insurance ixsued by Progressive {or any other

insurert, other thay the Bond or
d, which are not expressly released in Paragraph B of Section I, or webved in

Paranraph £ of Section 11, sbeve,



3 Noowithstanding any other provision. this Agreement Jogs nol walve any elaims o
actions tiat could bebrought by any agency or ingtrumeniality of the United States government
ather then the FDIOWRL

SECTHIN 3L Hepresentations and Acknowiedgementis

A, Ciwrershis ofthe Claims. The FDIC-R ropresents and watrants that, purssant {o

12U.5.0, § 182Hd, the FOIC-R s the current lawful owner of, and that it has 5ot assigned, solid,
ar yansferred any inforest in relation 1o, the Bond and any clams avising thereunder,

&, Ne Additional Actions. Propressive hereby agrees that ¢ will pol bring, file or

gthapwise pursug any claims against any party I relation to the Bond, including any claims wor

indemnily or subrogation,

O Mo Admission of Liabilily, The undersigned Parties vach acknowiedies ang

agroes that the satters set forth in this Agreément constiinte the setilement and compromise of 2

dignuted clabm, and that this Agreement 18 not an admiision or evidence of liability by either of

them regarding any cladm noy is § intended 0 be, nor shall it be constroed as, a0 interpretation of
the Bond oy any other insurance policy. This Agreament shall not be used as evidence, or inany
other manner. before any count of any proceeding 16 creste, prove, o1 imlerpret the obligations or
sHeged obligations of Progressive ander the Bond 1o any party of non-party 10 this Agreement.
Except as provided above, the Partics may use the Agreement in any other procesding to the
extent desmed relevart and admissible by 4 cowt and may usethis Agreement in afty manner ag

sy he NeLeNsAry 10 erdoree the terms of te Agreament,

1, Gopperative Doattine. The Partics 10 this Agreement have purticipated jolnily In

the negetiation and greparing of this Agreement. Adcordingly, the Parties agree ol [o assest that

any other party is the sole or poncipal draller of the Agresment, The Partles also agree o



assert that any canon of constraction applicable o sole or prisvipal drafters should be applind

againgt any other party,

B, Execution in Counteipars. This Agreement may be executed in counterparts by
the Parties named herein and all sush counterpans when so execnted shall together constitute the
final Agroement, a8 if dné document bad been signed by all Parties herets; and each sueh
counerpart, upen execution and delivery, shall be deemed o complete origingl, binding the Party
or Parsies subscribed thereio upon the axenution by »il Parties to this Agresment,

¥ Binding Efiect. Each of the undersigned persons represents and warrents that He
or she is autherized {0 sign this Agreement on behalf of the respective Party for which haor she
is sioning, with the full power and avthority to bind such Party 1o each and every provision of
this Agreement, This Agreement shall be binding upon and bure 1o the benefit of the
undersigned Parties and their respeciive msurers, agents, heirs, exeoutors, administrators,

Z‘ﬁ;}?@&@z‘%%’a‘iive& 22.3?.{}2“2’%{3}5%: guceessors and &Sﬁig?";&

(1. NeConiidenualiy. The Partles scknowledge and agree that tns Agreemantis s
public documant that will need to be disclosed pursvanc 1o 12 US.C. § 1821(s) and other
applivable laws and regulations,

H. Construetion. The deseriptive headings of this Agreement are for conveniense
ondy and shall not affect the construciion or interprefation of this Agreement.

i Notices, Wany Party is required to give notice 10 another Party under this

Agresment. such notice shall be () delivered personally, (3} sent by Federal Express {or another

¥
o+

vecognized overnight or two-day carrier) requesting next or séoond busingss day delivery, {1y

R

sent by fasimile, () sent by United States certified or registered mall, postage prepaid, return



methods enumerated above. Any such notice shall be deemed given when (1 so deliverad

rersonally, (D i

sent by expross courier, one or two business dave (a3 the case may bed
foltowing delivery to the courier, (81} on the date sent by Tacshinile or emadl, with confipmarion of
sransmission, if sent Quring normal busipess hours of the recipient, o, if pot, then on the pext
husiness day. o {iv) i sent by certitied or registered mall, tive business days afterthe datw of
denosit in the Urited Srates mail to the respective address of the Paity as sef fonth below, with
copies sent 10 the persons indicated below:

To the FDIC:

Michacl D Simmons

Cosmich. Simrmons & Brown, PLLC

Post Office Hox 22626

Jaokion, ME 3252820

anid

Federal Deposit Insurasce Corporation

3561 N Feivfay Dirive

Artingion, VA 22225
Avee Geollrey M. Long. Rap, B-7438

Ta Progressive Casually Inswrance Company:

Progressive Casualty mrance Company

F27 Alpha Dirive

Highiand Heights, OH 44]45
or o 'such other addrass s the reciplent Pty toe spegiliod by prior weitten nedics 1o the sending
Party {or in the case of enunsel, to such other readily ascertainable business address as sueh
counsel may heresfler madntaind, 1 more than one rsthod for sending notice ad set forth abobe

is used, the earliest notice dute established as set forth above shall control

sccording o the apphicable fedoral law, or in 118 absence, the laws of the State &7 Mississippt.



K. bptre Apreemont and Amendmerss. This Agreomont constitutes the entire
agreement and understanding between and among the undersigned Parties concerning the natters
sei forth Bereln, This Agresment may not be amended or modified except by ansther wiitten

wstrnen signed by the Party of Parties 1o be bound thereby, or by their regpective autherized

atiomey(s) or other representative(s).

Reasongble Cogoeration. The undersigned Parties agres 10 cobperate in good
faith o clfentuate all the fernss and conditions of this Agreement, inviuding doing o causing
their respective agents and attorseys 1o do whatever is reasonably necessary to effectuste the

sipning, delivery, execuation, filing, recording, and entry of any dosurménts necessary to perform

the teirns of (his Agreement.

M. Advice of Counsel. Bach Party herehy ackonowiodges that it bas corsulted with
and obtainad the advize of cotmsel prioy (o sxocuting this Agresment, and that this Agreameng
has beon explnined to that Party by s counsel.

M. Authonty to Bewde, The FIMOGR, for el and expressiy in s capacity of

having sunceeded {o all of HBG S flaims againgt Progressive under the Hond, ang Progressive,

respectively, erch warrants and represents that i is the entity that has coliectively all of

intorest o any of the muitors set Borth berein, that the Beolnds sob ot sbove gre mistoral, Tnue

i

P

and aecurate, aud that it has the full right, power, and specific authority lo enter inlo, exscubs and

®

sonsnmzie this Agreement,

{3, Severabilil

- Hoany provision of this Agreerpent or the application of any

provision hersin (0 any person or clrcumstance is held invalid or unenforcesble, only tiat

srovision shal be affected, and the rominder of this Agreement (and the applivation of such

provision te other persons of eircumstancas} shall voam o full foree and effect



IN WITNESS WHEREOF . the Parties hereto have caused this Agreament 1o be exscuted

by their duly authorized representatives on the dates hereinafter subseribed.

PEDERAL DEPOSIT INSURANCE CORPORATION
as Heveiver of Hevitepe Bankdng Group

b)6)

; Lo 4%
Titder ©7A7

L
Date: /7 :

PROGEESSIVE CASUALTY INSURANCE COMPANY

(b)(B8)

%:};:

Print Nams: :ﬁ A AT E T

Titte: | {jwméw jzf}; _ ﬁxé -.f}-@fgéf
pate:__Meey fn HOLZE




