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SETTLEMENT AGREEMENT
1. Parties. The "Parties” to this Settlement Agreement are as follows:
A, Federal Deposit Insurance Corporation ("FDIC*) as Receiver of the
Columbian Bank and Trust Company {the "Bank™),;
B. Banclasure, Ine, ("Banclnsure™); and
€. Sam MeCaffree, Cari L. McCafiree, and Jimmy D, Helvey cach of whom is a
former officer and/or director of the Bank (collectively, "D&Os™).
2 Purpase. The purpose of this Settiement Agreement is to establish a procedure to
resolve the Coverage Litigation (as defined below) that has been initiated by Bancinsure
inn an expeditious and mutually agreeable manner, and also to settle FDIC's claims against
the D&Os in the pending D&O Action (as defined below).
3. Definitions,

A. "Bancinsure Policy” means the Directors’ and Officers’ Liability Policy, No.

---------------- |policy period of May 11, 2007 to May 11, 2010, as issued by

Banclinsure to the Bank as a Named Insured and under which the D&Os
qualify as "Insureds” (as defined in the policy).

B. "Policy Limits” means the $5,000,000 in limits provided for under the
Banclusure Policy.

C. “Final Policy Limits" means the amount set out in Paragraph 4.D.(4) of this
Settlement Agreement.

D, "D&G Action” means the civil action filed by FDIC against the D&0s that is
pending in the United States District Court for the District of Kansas, Case

Ne, 11-CV-2447 JAR/KGS.
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E, “Coverage Litigation” means the action for declaratory judgment filed by
Banelnsure in which the D&Os and FDIC are defendants that is pending in
the United States District Court for the District of Kansas, Case No. 12-CV-
2110-KHVY-GLR.

F. "Effective Date” means February 15, 2013,

G, "Final Judgment" means the final judgment in the Coverage Litigation,
including the exhaustion of rights of appeal.

H. “Unpaid Defense Costs” means Defense Costs as defined bry the BancInsure
Policy that have been submitted to Bancinsure as of the date of this Settlement
Agreement, but which have not been paid.

4. Terms.

A. Judgment,

FDIC, the D&Os, and Banclnsure agree 1o the entry of a final and binding
Confessed Judgment in the D&O Action in favor of FDIC and against the D&QOs jointly
and severally in the amount of $5,000,000 (“Confessed Judgment”), in the form attached
hereto and marked as Exhibit A, or in such other form as is acceptable to the United
States District Court for the District of Kansas. Upon the Effective Date, counsel for the
D&Os and FDIC will immediately request entry of the Confessed Judgment in the D&O
Action by the United States District Court for the District of Kansas. All Parties agree,
after consultation with their attorneys, that the amount of the Confessed Judgment is a
reasonable caleulation of what & jury would reasonably award FDIC as damages if the
D& O Action were to proceed to trial. Banelnsure agrees that it will not dispute,

challenge, or raise as a defense or claim in the D&O Action or Coverage Litigation the
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reasonableness, propriety, substance, or procedure for entry of the Confessed Judgment,
including but not limited to the liability of the D&Os, the enforceability of the Confessed
Judgment, or the amount of damages awarded by the Confessed Judgment,

B. Partial Satisfaction Of Judgment And Covenant Not To Execate.

Within fourteen (14) days after entry of the Confessed Judgment, as set out in
paragraph A, above, the D&Os shall pay FDIC the sum of $750,000 and BancInsure shall
pay FDIC the sum of $250,000 in partial satisfaction of the Confessed Judgment. In
consideration of the D&Os payment of $750,000 towards satisfaction of the Confessed
Judgment, FDIC covenants and agrees not to execute the balance of the Confessed
Judgment against any of the personal assets of the D&0s and will limit recovery,
enforcement, and execution on the balance of the Confessed Judgment to the Final Policy
Limits of the Bancinsure Policy. Banclnsure agrees that the covenant not to executs that
FDIC is herein granting to the D&Os shall in no way be a bar 10 FDIC's recovery against
Banclnsure in the Coverage Litigation.

C. Assignment of Righix.

Except as provided in subparagraph D.(5) and D.(7) below, the D&0s, in
consideration of FDIC's consent to enter into this Settlement Agreernent and granting of
the covenant not to sxecute as set out in paragraph B, above, hereby assign to FDIC any
and all rights, claims, causes of action, equitable remedies, statutory rights and damages
which the D&Os have or may have against Banclnsure arising out of or relating to the
Confessed Judgment, FDIC’s claims asserted in the D&QO Action, the Coverage
Litigation, and the BancInsure Policy. The Parties hereby waive the requirement

established in Section X (H) of the Banclnsure Policy that any consent to assignment be
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physically endorsed to the Banclnsure Policy. This assignment shall not reduce the
amount of Loss otherwise included in the definition of "Loss™ in Section 1V (H) of the
Rancinsure Policy. No Party shall challenge or object to this assignment in any manner
or for any reason whatsoever.

B, Coverage Litigation,

(1) No Party shall challenge or-object to any other Party's participation in the
Coverage Litigation based on subject matter jurisdiction, standing, improper joinder,
propriety of parties, or any other basis. The Parties agree that the Coverage Litigation
shall be prosecuted in the United States District Court for the District of Kansas, with all
appellate remedies therefrom, The parties agree that all coverage issues among them
relating to the Banclnsure Policy shall be tried and/or resolved in the Coverage Litigation
and niot in any other forum, civil action or proceeding.

(2)  The Parties agree that the D&Os and FDIC have fully satistied Section X
(DX of the BancInsute Policy, and that this Settlement Agreernent constitutes a written
agreement among the Parties pursuant to which BancInsure's obligation to pay "Loss” as
defined under the Banclnsure Policy shall be finally determined in accordance with this
Settlement Agreement and the BancInsure Policy. The requirement of an adjudication
against the D&Os establishing an obligation to pay before an action is taken against
BancInsure is hereby waived by the Partics. Bancinsure hereby expressly acknowledges
that Section X (D)(1) of the BancInsure Policy shall not be asserted as a defense to
coverage,

{3)  Bancinsure agrees and represents that the only coverage defenses that will

be raised and Btigated in the Coverage Litigation will be those identified in the First
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Amended Petition for Declaratory Judgment previously filed in the Coverage Litigation -
specifically, mistepresentation/rescission, breach of contract, Insured v, Insured
exclusion, and failure to provide notice of claim. Banelnsure waives all other coverage
defenses, including any argument that the Confessed Judgment is unreasonable or
collusive, and agrees that it will not seek leave to amend its pleadings in the Coverage
Litigation 1o add any other coverage defense or otherwise assert any other defenses to
coverage in the Coverage Litigation.

{4y  Banclnsure represents that the Policy Limits of $5,000,000 on the
Bancinsure Policy have been reduced by payments made on other claims totaling
$258,929.15 and further have been reduced by attorneys’ fees/litigation expenses paid to
the D&Qs in defense of the D&O Action totaling $679,340.15 and further shall be
reduced by the $250,000 that BancInsure shall pay to FDIC pursuant to paragraph B, In
addition, there are Unpaid Defense Costs totaling $1,052,810. Should coverage be
established the Unpaid Defense Costs shall be paid to the D&Os and that payment shall
further reduce the Policy Limits. Thizs leaves the Final Policy Limits of $2,758,920.70
availabile to the FDIC in the event the FDIC and D&Os prevail in the Coverage
Litigation.

(5}  Inthe event that the D&Os and FDIC prevail in the Coverage Litigation
through Final Judgment, BancInsure, within thirty (30) days after entry of Final
Judgment, shall pay to the D& s the Unpaid Defense Costs of $1,052,810 and FDIC the
Final Policy Limits of $2,758,920.70. Banclnsure’s payment of Final Policy Limits and
Unapid Defense Costs to the D&Os and FDIC shali exhaust its Hability for any amount of

the Confessed Judgment and for any attorneys’ fees, {itigation expenses, and expert
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witness fees incurred by the D&0s in defense of the D&O Action, Payment by
Banclnsure of the Unpaid Defense Costs and the Final Policy Limits shall satisfy any
further obligation by Banclnsure to the remaining Parties. In the event that the D&Os
and FDIC prevail through Final Judgment in the Coverage Litigation, BancInsure shall
have o right or ¢laim to reimbursement, recoupment or payment against the D&Os or
FDIC for any amounts that BancInsure has paid to the D&0s for attorneys’ fees,
litigation expenses or expert witness fees or has paid to FDIC under this Setilement
Agreement.

{63  Inthe event that BancInsure prevails in the Coverage Litigation through
Final Judgment, it shall have no further Hability to the D&Os or FDIC to make any
payments under the BancInsure Policy, including but not limited to any payments
towards the Confessed Judgment or any payments to the D&Os for vareimbursed
attomeys’ fees, htigation expenses or expert witness fees incurred by the D&Os in
defense of the D&O Action. In the event that Bancinsure prevails to Final Judgment in
the Coverage Litigation, it shall retain all confractual and other rights against the D&Os
for: (i) reimbursement, recoupment or repayment from the D&Os of attorneys’ tees,
litigation expenses, or expert witness fees that Bancinsure has previously paid to the
D&Os under the Banclnsure Policy, and (ii) reimbursement, recoupment or repayment
from the D&O0s of the $250,000 Bancinsure has paid to FDIC towards partial satisfaction
of the Confessed Judgment under Paragraph 4.B of this Settlement Agreement, Undet no
circumstances will Bancinsure have any right or claim to reimbursement, recoupment or
repayment against FDIC relating to the $250,000 that BancInsure has paid FDIC towards

partial satisfaction of the Confessed Judgment.
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{73 Inthe Coverage Litigation, all Parties shall retain all of their contractual,
common law and statutory rights or claims, if any, as against each other for payment of
altorneys” fees, costs, and litigation expenses incurred by each Party in the Coverage
Litigation,

(8)  Interest shall acerue on the amount of any Final Judgment entered in the
Coverage Litigation not paid within thirty days at the rate of 10% per annum. If
Banclnsure fails to timely make payment as set forth in subparagraph D.(6) above, then
Bancinsure shall be Hable to the D&Os and FDIC for all reasonable attorneys’ fees,
expenses, and costs ingurred in collection, recovery, enforcement and execution on such
Final Judgment. The D&Os and FDIC shall be entitied to file a direct action for breach
of contract and/or any other appropriate claim against BancInsure to enforce the Final
Judgment in the Coverage Litigation.

& FDIC, Banclnsure and the D&Os acknowledge and agree that regardless
of the sutcome of the Coverage Litigation, the D&0s shall not under any circumstances
be required (o pay any amount of the Confessed Judgment to be entered in the D&O
action beyond the $750,000 that they shall pay to FIMC under Paragraph 4.B of this
Settlement Agrecment.

5. Release.

Effective with the execution of this Settlement Agreement, the D&Os, on behalf
of themselves individually and their respective heirs, executors, administrators, agents,
representatives, successors and assigns, hereby release and discharge FDIC and its

employees, officers, directors, agents, representatives, successors and assigns, from any
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and all claims demands, obligations, damages, actions, and causes of action, direct or
indirect, in law or in equity, that arise from or relaie to the Baok or the D&G Action.
6. Claims Or Causes Of Action By FDIC Not Affected By The Settlement
Agreement.

Notwithstanding any other provision, by this Settlement Agreement FDIC
expressly preserves Tully, to the same extent as if the Seftlement Agreement had not been
executed, any claims or causes of action:

a. against the D&Qs or any other person or entity for Lability, if any,
incurred as the maker, endorser or guarantor of any promissory note or indebtedness
pavable or owed by them to FDIC, the Bank, other financial institutions, or any other
parson or entity, inchuding without limitation any claims acquired by FDIC as successor
in interest to the Bank or any person or entity other than the Bank; and

b. against any person ot entity not 4 signalory to this Settlement
Agreement,

Notwithstanding any other provision, nothing in this Settlement Agreement shall
be construed or interpreted as limiting, waiving, releasing or compromising the
jurisdiction and authority of FDIC in the exercise of its supervisory or regulatory
authority or to diminish its ability to institute administrative enforcement proceedings
seeking removal, prohibition or any other administrative enforcement action.

Notwithstanding any othet provision, this Settlement Agreement does not purpont
10 waive, ot intend to waive, any claims which could be brought by the United States
through either the Department of Justice, the United States Attorney's Office for the

District of Kansas or any other federal judicial district. In addition, FDIC specifically
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reserves the right to seek court ordered restitution pursuant to the relevant provisions of
the Victim and Witness Protection Act, 18 1.8.C. § 3663, et seq., if appropriate.
7. Financial Disclosnres.

Fach D& has submitted to FDIC a signed and notarized Financial Disclosure
Form. The D&Os and FDIC expressly acknowledge that, in determining to enter into this
Settierent Agreement, FDIC has reasonably and justifiably relied upon the accuracy and
completeness of the financial information submitted by each D&O 1o FDIC. FDIC has
no obligation to independently verify the completeness and accuracy of any such
Financial Disclosure Forms submitted to it by the D&Os,
8 Additional Provisions.

A. Notice, All notices required 1o be given under this Settlement Agreement
shall be in writing and delivered to the addresses set forth below.

If to FDIC: Charles A, Getto

McAnany, Van Cleave & Phillips, P.A.

10 Bast Cambridge Circle Drive, Suite 300
_Kansas Citv, KS 66103

H to the D&Os: Michael Thompson

Husch Blackwell LLP

4801 Main Street, Suite 1000
jtv, Missouri 64112

If to Banclnsure: Edward F. Donchue
Hinshaw & Culberison LLP
One Californiz 81, 18th Floor,

San Francisco, California 94111

Jay F. Fowler

Foulston Sietkin LLP

1351 North Waterfront Parkway, Suite 100
Wichite, Kansas §7206-4466
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B. Power and Authority to Execute Settlement Agreement. Each Parly
represents, warrants, and agrees that he or it has the power and authority to enter into and
perform this Settlement Agreement. Each Party further represents, warrants, and agrees
that he or it has not assigned or transferred any claim, demand, action, cause of action, or
right encompassed within this Seftlement Agreement, other than the assignment made by
the D&Os in Paragraph 4.C, above. Any person signing this Settlement Agreement on
behalf of an entity represents, warrants and agrees that he or she has the power and
asuthority to execute this Settlement Agreement on behalf of such entity.

C.  Joint Drafting. The Parties each acknowledge that this Settlement
Agreement was drafled jointly by them and, therefore, il any court of competent
jurisdiction finds a portion or portions of this Settlement Agreement ambiguous, this
Settlement Agreement shall not be construed for one Party and against another.

D.  Integration Clause. The provisions of this Settloment Agreement
comptise all of the terms, conditions, agreements, and representations of the Parties with
respect to the subject matter hereof. This Settlement Agreement supetrsedes ail prior
agreements, arrangements, and understandings, if any, relating to the subject matter
hereof (including, without limitation, communications submitted by any Party to
mediator Jerry Palmer following the January 29, 2012 mediation) and may be amended
only by an instrument in writing executed by all Parties. All representations and
promises made by any Party to another, whether in writing or orally, concerning the
subject matter of this Seﬁlmeﬁt Agreement are understood by the Parties to be merged

into this Settlement Agreement.

10
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E. Severability. If any portion or portions of this Settlement Agreement iz or
are held by & court of competent jurisdiction to conflict with any federal, state, or local
law, and as a result such portion or portions are declared to be invalid and of no force and
effect in such jurisdiction, al] remaining provisions of this Settlement Agreement shall
otherwise remain in full force and effect and shall be construed as if such invalid portion
or portions has not been included herein.

F, Execution; Facsimile Signatures; Cognterparts, This Settiement
Agreement may be executed by means of facsimile or scanned and e-mailed signatures,
and each copy of this Settlement Agreement bearing the facsimile transmitted or scanned
and emailed signature of each Party or, in the case of an entity, its authorized
representative, shall be deemed an original. This Settlement Agreement may be executed
in two or more counterparts, each of which shall be deemed an original, but all of which
together shall constitute one and the same instrurnent,

G. Governing Law, This Settlement Agreement shall be governed by
federal faw and, to the extent that state law would apply under applicable federsi law, the
laws of the State of Kansas govern. The Parties consent to venue and personal
jurisdiction in the United States District Court for the District of Kansas should any
dispute arise relating to this Settlement Agreement.

H.  Careful Review and Understanding of Agreement. The Parties
represent that they have carefully read this Settlement Agreement and understand its
terms and conditions without reservation, The Parties acknowledge that they have had
ample opportunity to consult with legal counsel of their choice regarding this Settlement

Agreement and have not relied on any representations or statement of any other Party or

11
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counse! for any other Party with respect to the subject matier of this Setdement
Agreement.

I Binding Effect. This Settlement Agreement shall be binding upon and
inure to the benefit of the Parties and their heirs, legal representatives, attorneys,
shareholders, officers, directors, employees, agents, divisions, parent cCompanies,
subsidiaries or affiliated corporations, successors and assiguns.

J. Responsibility for Attorneys® Fees and Costs. Other than as set forth in
this Settlement Agreement, the Parties shall be responsible for the payment of their own
attomeys® fees and costs, if any, incurred in connection with the negotiation and
execution of this Seitlement Agreement.

K. Attorneys’ Fees Regarding Enforcement of Settlement Agreement. If
litigation, arbitration or any other proceeding is instituted to interpret or enforce this
Settlement Agreement, the Party prevailing in that litigation, arbitration or proceeding
shall be entitled to recover its reasonable attorneys” fees and costs incurred in connection
with any such lawsuit, arbitration or other proceeding, in addition to any other such relief
granted in the lawsuit, arbitration or other procesding,

| R Reasonable Cooperation, The Parties agree to cooperate in good faith 1o
effectuate all the terms and conditions of this Settlement Agreement, including doing or
causing their agents and attorneys to do whatever is reasonsbly necessary to effectuate
the signing, delivery, execution, filing, recording, and entry of any documents necessary

to perform the terms of this Settlement Agreement.

12



(bY(6)-

(b)6).._

Page 13

THE FEDERAL DEPOSIT INSURANCE CORPORATION in its capacity as Receiver of The

Colurobian Bank and Trust Company

By: Herbert G. Smith 1T

Lo

1

COMMONWEALTH OF VIRGINIA )
)
COUNTY/CITY OF FaurFax )

ERT G. SMITH T

Marbewt Mrresens QW'M\ =t

Subscribed and sworn o before me this |S  day of February 2013,

My Appointment Expires:
08l3lzo15

ANINA C, PATEL
HOTARY PUBLIC

COMMONWEALTH OF VIEGINIA
MY COMMISSION EXHIRES AUG, 81, 2018

COMMIION # 7501

ﬁmjmbp&fd

02| i5'|2013
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Bancinsure, Inc

(b)(6)

staTe oF i lohima )
}ss

COUNTY OF )

On this day of February, 2013, before me, the undersigned, a Notary Public
in arud for said County and State, personally appeared, W
known {0 me 10 be the person described herein, who executed the foregoing instrument,
snd scknowledged that he executed the same as his free act and deed,

WITNESS my band and Notarial Seal subscribed and affixed in said County and

(bYOY ..SM’ the day and year in this certificate above

My Appoiniment Expires:

33 -13

14
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(b)(é) ........................ e

STATEOF _KomaS )

)88

COUNTY OF _Hwisory)

On this __lﬂ&hd)ay of February 2013, before me, the undersigned, a Notary Public
in and for said County and State, personally appeared, Sam McCaffree, known to me to
be the person described herein, who executed the foregoing instrument, and
acknowledged that he executed the same as his free act and deed.

WITNESS my hand and Notarial Seal $ubscrzbed and affixed in said County and
State, the day and year in this certificate aboyp i

(b)(6)

My Appointment Expires:
L=7-201(a

TRENT BOASK
Hotgry Puliiic, State of Komas
. My it ent Expites

o

15
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STATE OF g&ﬁgﬁ —)

j 8s:

COUNTY OF _Johusons )

{.ar] L viglatiree

(b)(6)

On this ﬁq‘uday of February 2013, before me, the undersigned, a Notary Public

in and for said County and State, personally appeared, Carl L. McCaffree, known to me

to be the person described herein, who executed the foregoing instrument, and
acknowledged that he executed the same as his free act and deed.

WITNESS my hand and Notarial Seal subscribed and affixed in said County and

State, the day and year in this certificate aboyewritten

My Appointment Expires:

27201

Notary Public

16

TRENT SO85K
Noigry Public. §tote ot Kansas

g My Appointment ExDires

i fred
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STATEOF M:Sseir; )
Y88
COUNTY OF SUlfurer )

{On this {J day of February 2013, before me, the undersigned, s Notary Public

in and for said County and Stete, personally appeared, Jimny D, Helvey, known to me o
be the person described herein, who execnted the foregoing instrument, and
scknowledged that he executed the same as his free act and deead.

mmwmxm@mmm&mmmmmw
State, the day snd year in this certificate ab

(b)(6)

Z::W%
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

FEDERAL DEPOSIT INSURANCE
CORPORATION as Receiver of
The Columbian Bank and Trust

Company,
Case No. 11-CV-2447 JAR/KGS

Plaintiff,
¥8.

CARL L. McCAFFREE, ¢r al.

Pt St S St St S vt Vamint” et st St St

Defendants,
FINAL JUDGMENT ORDER

Having considered the joint motion for entry of judgment (Doc. No. 162) filed herein by
Plaintiff and Defendants Car! L. McCaffree, Sam MeCaffree and Jimmy D. Helvey
(“Defendants™), the Court finds as follows:

1, Plaintff, the Federal Deposit Insurance Corporation as Receiver of The Columbian
Bank and Trust Company (“FDIC-R™), has filed herein its first amended complaint
(“Complaint™) alleging breaches of fiduciary duty and acts of negligence and gross negligence in
connection with Defendants’ roles as officers and/or directors of The Columbian Bank and Trust
Company (“Columbian®).

2. Defendants have filed answers herein in which they deny the alicgations in the
Complaint.

3. Afier initially advancing some defense costs, BancInsure, Inc. (“Banclnsure™) has
denied coverage and refused to indemmify Defendants for any Loss relating to the claims being

asserted against Defendants in this action,

EXHIBIT
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4. FDIC-R, Defendants, and Banclnsure have entered into a Settlement Agreement,
pursuant to which, the Defendants’ Answers notwithstanding, the Defendants consent to the
entry of the following judgment for the purpose of compromising disputed claims: a judgment in
favor of FDIC-R and against Defendants jointly and severally in the amount of FIVE MILLION
DOLLARS ($5,000,000.00). Such judgment hereafler is referred to as the “Confessed
Judgment.”

5. FEDIC-R, Defendants, and Baminsu}e agree that the amount of the Confessed
Judgment is reasonable in light of FDIC-R’s claims and the likelihood of a jury verdict
substantially in excess of $5 million should this action proceed to trial. |

6. Further, as part of the parties’ Settlement Agreement, Defendants have agreed that
once the Confessed Judgment is entered herein, Defendants will pay $750,000 to FDIC-R and
BancInsure will pay $250,000 to FDIC-R in partial satisfaction of the Confessed Judgment.

7. Further, as part of the parties’ Settlement Agreement, Defendants will assign to FDIC-
R certain rights, claims, causes of action, equitable remedies, statutory rights and damages which
the Defendants have or may have against BancInsure arising out of or relating to the Confessed
Judgment, FDIC-R’s claims asserted in the Complaint, the pending Coverage Litigation {Case
No. 12-CV-2110-KHV.GLR), and the Bancinsure Policy, all as more fully described in the
partics” Settlement Agreement (“Assigned Claims™). In consideration for these assignments, and
effective after such assignments have been delivered to FDIC-R, FDIC-R has agreed not o take
any action of any kind to assign, document, record, register as a lien, or coliect against the
Defendants, the Confessed Judgment, except for each of the Defendant's assets consisting of
certain rights, title and interest in the Banclnsure Policy together with their respective rights,

claims, and causes of action in the Assigned Claims (“Covenant Not To Execute”).
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8. The parties’ settlement and the settlement amount are reasonable,

9. The Confessed Judgment will be a complete and final judgment addressing all claims
against all Defendants,

10. The Motion is well taken and should be GRANTED,

IT IS THEREFORE ORDERED and ADFUDGED sas follows:

A. Judgment is entered in this matter in favor of FDIC-R and against Defendants jointly
and severally in the amount of FIVE MILLION DOLLARS {$5,000,000.00).

B. FDIC-R shall not assign or execute on the Confessed Judgment except as 10 each of
the Defendants’ assets congisting of certain rights, title and interest in the Banclnsure Policy
together with all of the Defendants’ respective rights, claims, and causes of action in the
Assigned Claims.

C. Upon payment by Defendants of $750,000 to FDIC-R and upon the assignment of the
Assigned Claims to FDIC-R by Defendants, the FDIC-R’s Covenant Not to Execute shall
become effective.

D. This Judgment is subject to the further jurisdiction of this Court pending the
resolution of the Assigned Claims against Bancinsure and pending resolution of the claims and
counterclaims in Case No. 12-CV-2110-KHV-GLR.

E. Each party shall bear its or his own costs and attorneys’ fees,

ITIS SO ORDERED.

Dated this day of February 2013,

JULIE A. ROBINSON
UNITED STATES DISTRICT JUDGE
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SETTLEMENT AND RELEASE AGREEMENT

This Settlement and Release Agroement (“Agreement”) is made as of this 8% day of
August 2011, by, between, and among the following undersigned parties:
The Plaintiff Federal Deposit Tnsurance Corporation, as receiver of the Columbian Bank
& Trust Company (“FDIC™, and John D, Petersen, Frank J. Ross, Jr., and Gregory E, Schwerdt
{collectively the “Settling Partics™), (Individually, the FDIC and the Settling Parties may be
_ mfemed to herein as “Party” and collectively as the “Parties”.)

RECITALS

WHEREAS:

Priorto &ﬁgﬁs‘t 22, 2008, the Columbian Bank & Trust (“Columbian™ or the “Bank™} was
3 depository institution organized and existing under the laws of the State of Kansas;

On August 22, 2008, the Bank was closed by the State of Kansas and pursuant to 12
U.8.C. § 1821(c}, the FDIC was appointed receiver. In accordance with 12 US.C. § 1821(4), the
FDIC as receiver succeeded to all rights, tidles, powers and privileges of the Bank, including
those with respect 1o its assets.

Among the assets to which the FDIC as recejver succeeded were any and all of the
Rank’s claims, demands, and ceuses of actions against its former divectors, officers and
employees arising from the pezforémnce, nonperformance and maoner of performance of their
respective functions, duties and acts as directors and/or officers of the Bank; | ‘

The FRIC hag asserted claims against certain persons, including the Settling Parties, who
had each served st various times as directors of the Bank. The Settling Partics have denied
Hability for the FDIC's claims.

Banclnsure issued directors’ and officers” Hability policy number[___— Jthe
“Policy™), which insured the directors and officers of the Bank according to the terms, provisions
and conditions of the Policy. The Settling Partics have made claims under the Policy.

(b)(4),
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The undersigned parties deem it in their best interests o enter into this Agresment 1o
avoid the uncertainty, trouble, and expeunse of litigation.

NOW, THEREBFORE, in consideration of the promses, undertakings, payments, and
releases stated herein, the sufficiency of which consideration is hereby acknowledged, the
undersigned parties agree, each with the other, as follows:

SECTION E: Payment to FDIC

A As an essential covenant and condition to this Agreement, the Settling Parties,
agree © pay the FDIC the sum of $300,000 (“the Settlement Funds™), with each of the Seutiing
Parties paying one-third (1/3) of the Settlement Funds.

B, Upon the execution of an original, or originals in counterpart, of this Agreement
by sach of the undersigned Parties to this Agreement, but no later than September 7, 2011, the
Settlement Funds shall be delivered to FDIC by direct wire transfer into an account designated
by FDIC or by certified or cashier’s check drawn upon 2 depository institution acceptable to
FDIC. |

In the event that the Settlement Funds are not delivered to the FDIC (or its
counsel} by September 7, 2011, interest shall accrue on all unpaid amounis at the raie of 3% per
annum from September 7, 2011 until the date of payment. However, if said Settlement Punds
are not delivered to the FDIC by September 7, 2011, as a result of the FDIC's failure 1o execute
this Agreement, no interest shall accrue until the day after the FDIC executes the Agreement.

C. T sddition, and without waiving any other tights that the FDIC may bave, in the
gvent that all Settlement Punds (including all accrued interest) are not received by the FDIC on
ar before September 7, 2011, then, with respect to the Party, or Parties, that fail to deliver their
share of the Settlement Funds only, the FDIC, in its sole discretion, shall have the right at any
time prior to receipt of all Settlement Funds (including all accrued interest) to declere this
Agresment null and void with respect to the naaéeiiveriﬁg Party or Parties, shall have the right
to extend this Agreement for any period of time until it receives all Settlement Funds (including

IRO3ATRG.DOT; 11214872 .doc
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all accrued interest), andfor shall have the right to enforce this Agreement against the Pasty or
Parties, failing to defiver their share of the Settfement Funds, in which event the non-delivering
Party, or Partics, agree to jurisdiction in Federal District Court in Kansas and agree to pay all of
the FDIC's reasonable attorneys’ fess expended in enforcing the terms of this Agreement. Any
decision by the FDIC to extend the terms of this Agreement or {0 accept & portion of the
Settlement Funds shall not prejudice its rights to declare this Agreement null and void with
respect to the non-delivering Party, or Parties, at any time prior to receipt of all Settlement Funds
(ncloding all acorued interest) or to enforce the terms of this Settlement Agreement; provided
however, that in the event the FDIC declares this Agreement null and void with respect wﬁm
non-delivering Party or Parties, the FDIC will return all amounts paid to it under this Agreement
by the non-delivering Party, or Partics. In no event shall the FDIC declare this Agreement null
- and void with respect to any Party that has delivered ité share of the Settlement Fund on or
before Scptember 7, 2011, The failure of one Party to defiver its share of the Settlement Funds
shall not affect the validity of this Agreement with respect to a Party that has delivered its share
of the Settlement Funds, '

SECTION 11 Releases

Effective upon receipt in full of the settfement funds plus any accrued interest desoribed
in SECTION T above, and except as provided in PARAGRAPH [LE., the FDIC, for itself and its
successors and assigns, hereby releases and discharges cach of the Settling Parties and their
respective heirs, executors, administrators, representatives, successors and assigns, from any and
all claims, demands, obligations, damages, actions, and causes of sction, diredt of inditect, in law
or in equity, belonging to the FDIC, that atise from or mlatc to, the performance,
mnperfn_imce, or manner of performance of the Settling Parties” respective functions, duties

and actions as officers and/or directors of the Bank,
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Effective simultanecusly with the release granted in PARAGRAPH [LA. sbove, the
Seitling Partics, on behalf of themselves individually, and their respective heirs, executors,
administrators, agents, representatives, SUCCessors and assigns, hereby release and discharge
FDIC, and its employees, officers, directors, representatives, successors and assigns, from any
and all cleims, demands, obligations, damages, actions, and causes of action, direct or indirect, in
Iaw ot in equity, that arise from or relate to, the Bank or to the performance, nonperformance, of
manner of performance of the Settling Parties” respective functions, duties and actions as officers

andfor divectors of the Bank.

Effective simultanecusly with the releases granted in Paragraph ILB. above, the Settling
Pm:ies; and their respective heirs, executors, administrators, representatives, successors and
assigns, hereby relesse and discharge esch other from any and all claims, demands, obligations,
damages, actions, and causes of action, direct ot indirect, in Jaw or in equity, that arise from or
relate to the performance, sonperformance, or mamner of performance of their respective

functions, duties and actions as officers andfor direciors of the Bank,

Effective simultaneously with the releases granted in Paragraphs ILA. and ILB, above,
the Settling Parties, on behalf of themselves individually, and their respective heirs, executors,
administzators, agents, represemtatives, successors and assigns, hereby release and discharge
Banclnsure, its parents, subsidiaries, affiliates and reinsurers, and their respective employees,
officers, ditectors, agents, representatives, suadessm and assigns, from any and all claims,
demands, obligations, damages, actions and causes of action, direet or indirect, in law or in
equity, that arise from or relate to the Policy. The Settling Parties agree that any interest they
may have under the Policy is extinguished. The FDIC does not release, but instead expressly and
fully preserves, any claims against Bancinsure, notwithstanding the release of Banclnsure by the

Settling Parties,
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1. Notwithstanding any other provision, by this Agreement, the FDIC does
not release, and expressly preserves fully and to the same extent as if the Agreement had not
been executed, any claims or causes of actiom

a8 against the Seitling Partics or any other person or entity for
fiahility, if any, incurred as the maker, endorser or guarantor of any promissory pote or
indebtedness payable or owed by them to FDIC, the Bank, other financial institutions, ot any

other person or entity, including without limitation any claims scquired by FDIC as successor in

interest to the Bank or any person or entity other than Bank;

h. against any person or entity oot expressly released .in this
Agreement, and

& which are not expressily released in Paragraph [LA., above.

2. Notwithstanding any other provision, nothing in this Agreement shall be
construed or interpreted as limiting, waiving, releasing or compromising the jurisdiction and
authority of the FDIC in the exercise of its supervisory or regulatory authority of t diminish its
ability to institute administrative enforcement proceedings seeking removal, prohibition or any
other administrative enforcement acﬁion which may arise by operation of law, rule or regulation,

3. Notwithstanding any other provision, this Agreement does not purport to
weive, or intend fo waive, any claims which could be brought by the United States thraugh either
the Department of Justice, the United States Attorney’s Oifice for the District of Kansas or any
other federal judicial district. n addition, the FDIC specifically reserves the right fo seek court
ordered restitution pursuant to the relevant provisions of the Victim and Witness Protection Act,
18 U.5.C. § 3663, et seq,, if appropriate.

1. Notwithstanding any other provision, nothing in this Agreement shall
release or prejudice the rights of Kansas Bankers Surety or any other underwriter of any financial
institution bond, fidelity bond, or banker’s blanket bond on which the Bank is an insured, to -

{KE347896 DOC, 1)2104872.d0¢
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bring any claims by way of subrogation to the claims of the FIIC, against a) any directors,
officers, or employees of the Bank, including but not limited to the Setthing Parties, in their
capacity as directors, officers, or employees of the Bank or in any other capacity or b) any other
individual or entity, for dishonest or fraudulent conduct that direcdy caused any losses (o the
Bank.

2. Nothing herein shall be construed to admit the existence of, or to establizh,
any claim or cause of action on the part of Kansas Bankers Surety or any other bond underwriter
by way of subrogation to claims of the FDIC, that would not exist had this Agreemient not been

gxecuted.

SECTION Iil: WAIVER OF DIVIDENDS AND PROCEEDS FROM LITIGATION
| To the extent, if any, that Setding Parties are or were sharehciders of the Bank and its
holding company, and by virtue thereof are or may be entitied to  dividend, payraea, o other
distribution upon resolution of the receivership of the Bank or proceeds in any litigation that has
been or could be brought against the United States based on or arising out of, in whole or in part,
the closing of the Bank, or any alleged acts or omissions by the United States government in
connection with Colurnbian or its receivership; they hereby knowingly assign to the FDIC any
and all srights, ﬁﬁes and interest in and to any snd all such dividends, payments or other
distributions, or such procesds.

SECTION IV: Representations and Acknowledgements
A.  NoAdmission of Lisbility. The undersigned parties cach aﬁknowiedgs and agree
that the matters set forth n this Agrecmeont constitute the settlement and compromise of disputed
claims, and that this Agreement is not an admission or ovidence of liability by any of them
regarding any claim.
B. Execution in Counterparts. This Agreement may be executed in counterparis by
one or more of the parties named herein and all such counterparts when so executed shal

{KO347456.DOC; 112104872 doe
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together constitute the final Agreement, as if one document had been signed by all parties hereto;
and each such counterpart, upon cxecution and delivery, shall be deemed a complete original,
binding the party or panies subscribed thereto upon the execution by all parties to this
Agregment. ' |

C.  Binding Effect. Each of the undersigned persons represents and warrants that
they are a party hereto or are authorized (o sign this Agreement on behalf of the respactive patty, .
and that they have the full power and authority to bind such party to each and every provigion of
this Agreement, This Agreement shall be binding upon and inwe to the benefit of the
undersigned partics and their respective heirs, cxecutors, administrators, representatives,
successors and assigns,
f Law, This Agreement shall be interpreted, construed and enforced
according to applicable federal law, or in its absence, the laws of the State of Kansas,

Except for the Agreement To Waive

S@ms Of Limitation In Consideration Of Forbearance Prom Suit, this Agreement constitutes
the entire agreement and understanding between and among the undersigned parties conoerming
the matters sct forth herein, This Agreement may not be emended or modified except by another
written instrument signed by the party or parties to be bound thereby, or by their respective
authorized attorney(s) or other representative(s). |
¥ ecific Representations arranties and Disclaimer.  The Setiling Parties

expressly acknowledge thet in determining 1o seitle the claims reloased herc, the FDIC has
ressonably and justifiably relied upon the accuracy of financial information for sach of the
individual Settling Parties in the personal financial statements each has submitied. If, in their
personal financial statements, a Settling Party or Partics has/have intentionatly failed to disclose -
any interest, legal, equitable, or beneficial, in any material asset such that disclosure of said asset
would have effected a material change in that Seitling Party’s personal financial staternent, such
Settling Party or Parties agree to cooperate fully &ith the FDIC 1o tansfer their interest in the
asset to the FDIC and to sign any and all decuments necessary to transfer thelr fnterest in the
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asset to the FDIC. Moreover, if, in thelr personal financial statements such Settling Party or
Parties have intentionally failed to disclose any intercst, legal, equitable, or beneficial, in any
material asset such that disclosure of said asset would have effected & material change in that
Sextling Party’s personal financial statement, the FDIC in its sole discretion, may exercise one or
more or all of the following remedics: (a) the FDIC may declare the releases granted to such
Settling Party or Parties as null and void; (0) the FDIC may retain the Settlement Funds; (c) the
FDIC may sue swh Setlling Party or Parties for damages, an injunction, and specific
performance for the breach of this agreement; and (d) the FDIC may soek to vacate any dismissal
order and reinsiate the FDIC's claims against such Settling Party or Parties. The Settling Pastics
agree that if, in their personal financial staternents, they have intentionally failed to disclose any
interest, legal, equiteble, or beneficial, in any material asset such that disclosure of said asset
would have effected a materiel change in that Settling Party’s personal financial statement, such
Settling Party or Partics consent to the reinstatement of the FDIC's claims and waive any statite

of limitations that would bar any of the FDIC's claims against them

L The undersigned parties agree to cooperate in good faith to effectuste all
the terms and conditions of this Agreement, including doing or causing their agents and atiorneys
to do, whatever is reasonably necessary to effectuate the signing, delivery, execution, filing,
recording, and entry, of any docameéts necessary to perform the terms of this Agreement.

2. Further, the Settling Parties agree to cooperate fully with the FDIC in
connection with any action required under this Agreement, and in any litigation filed by the
EDIC against any former directors or officers of Columbian. Any such cooperation that involves.
any out-of-packet costs is subject to reasonable reimbursement by the FDIC pursuant to its
internal gnidelines and policy for such reimbursement. Such cooperation shall consist of:

a producing all documents requested by the FDIC, without the
necessity of subpoens, as determined by the FDIC, in its sole discretion, to be relevant to the
Bank;
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b. meking themselves availeble upon request by the FDIC at
ressonable times and places for interviews regarding facts, as determined by the FDIC in its sole
discretion, to be relevant to the Bank;

G appearing to testify, upon tequest by the FDIC, in aﬁy Tatter
determined by the FDIC in its sole discretion, to be related to the Bank, without the necessity of
subpoens;

d signing truthful affidavits upon request by the FDIC, regarding any
suatter, as determined by the FDIC in its sole discretion, to be relevant to the Bank.

H,  Advice of Counsel. Each party hereby acknowledges that it has consulted with
and obtained the advice of counsel prior to executing this Agreement, and that this Agreement
has been explaina& to that party by his or her counsel.

IN WITNESS WHEREOF, the parties hereto have caused this Agroement (o be executed
by each of them or their duly authorized representatives on the dates hereinafter subscribed.

(RO3TER6.DOC, 121048704
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THE PEDERAL DEPOSIT INSURANCE CORPORATION, its capacity as the receiver of The
Colnmbian Bagk & Trust Company
&, "ﬁ
By: Herbetdh Smith
__ s Counsel

(b)(6)

COMMONWEALTH OF VIRGINIA
COUNTY OF ARLINGTON

 Subscribed and swomn to befors me this g day of August 2011,

(b)(6)
Notary Public v

: s oay 8 o SR T mmission N, 7029578
Myﬁppﬁm Bxpm 35‘,%%?; &?@;ﬂﬁwmﬁm‘
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STATE OF 12 ASAS

COUNTY OF wJortSon

Onthis _ Y day of Ausasr 2011, before me, the undersigned, a Notary
Public in and for said County and S$tate, personally appeared, John D, Petersen, known
to me to be the person described herein, who executed the foregoing instrument, and
acknowledged that he executed the same as his free act and deed.

WITNESS my hand and Notarial Seal subscribed and affixed in said County and

Page 11

éﬁjﬂbxﬁ.FETERSEN

)

} 88!

)

State, the day and year in this certificate above written.

(b)(6)
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(b)(6)

FRANK TROSFHIR y

STATE OF M'ssouvar )
_ } 88!
COUNTY OF “nclison )

) 71 _
On this 8'% day of gfk?; 2011, before me, the undersigned, a Notary
an

Public in and for said County tate, personally appeared, Frank J. Ross, Jr., Known

to me o be the person described herein, who exscuted the foregoing ms’ﬁrument and
acknowledged that he executed the same as his free act and deed.

WITNESS my hand and Notarial Seal subscribed and affixed in said County and
State, the day and year in this certificate abote wrilten. ,

{ &ty Puble

My Appointment Expires.

ML ASHURST
sweemzssosat "
ACKSON

COUNTY
MY zmuzssm EXPIRES AUQL 8, 2012
CONMMISSION # 08457308

{K0347896.DOC; 112104872 doe
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e .. ...
sTATE OF _CLOLRP
- } 88!
countyoF EROE )
On this S day of «%SUE’:UE} 2011, before me, the undersigned, a Notary
Public in and for said County and State, personally appeared, Gregory E. Schwerdt,
known to me o be the person described herein, who executed the foregoing instrument,
and acknowledged that he executed the same as his free act and deed.
WITNESS my hand and Notarial Seal subscribed and affixed in said County and
(b)(6) State, the day and year in this certificate ahove writfan |

My Appointment Expires:

Tpnin 20 200k

P KO34THOS DO 11210487 L don
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SETTLEMENT AND RELEASE AGREEMENT

This Scitlement and Release Agreement (“Apreoment”™) is made as of this ___ day of
March 2012 by and between the following undersigned partics:

The Federal Deposit Insurance Corporation, as receiver of The Colombian Bank and
Trust Company {"FDIC™}, and Richard L. Roach (“Roach™. {Individually, the FDIC and Roach

may be referred to herein as “Party” and coliectively as the “Parties”)
RECITALS

WHEREAS:

Prior to August 22, 2008, The Columbian Bank and Trust Company ("Columbian” of the
“Bank™) was a depository institution organized and sxisting under the laws of the Siate of
Kansas.

On August 22, 2008, the Bank was closed by the State of Kansas and pursuant 1 12
L.8.C. § 1823{g], the FINC was appointed recciver. In accordance with 12 USC § 1821¢d), the
FDIC as recelver succeeded to all rights, titles, powers and privileges of the Bank, including
those with respect 16 its assels,

Among the assets to which the FDIC a8 receiver succeeded were any and ail of the
Bank’s claims, demends, and causes of actions against its former directors, officers and
employees arising from the performance, nonperformance &nd manner of performance of their
respective functions, duties and acts a5 directors and/or officers-of the Bank.

The EDIC has asserred claims against cortain persons, including Roach, who had cach

served at various times as divectors of the Bank. Roach has denied Hability for the FDIC's

clains,

Banclnsure issued directors’ and officers” liability policy number &m

“Policy™), which insured the direstors and officers of the Bank according to the krms, provigions

and conditions of the Policy, Roach has made claims under the Poliey.

IRE559637 DOC, T
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The undersigned parties deern it in their best interasts (o enter into this Agreement o
avoid the uncertainty, trouble, and expense of fitigation.

NOW, THEREFORE, in congideration of the promises, undartakings, payments, and
celeases siated hersin, the sufficiency of which consideration is hereby acknowledged, the

undersigned parties agree, each with the other, as follows:

RECTION I Payment to FRIC

A As an essential covenant and condition to this Agreement, Roach, agress & pay
the FIHC the sum of $50,080 (“the Settlement Funds™).

B. Upon the execution of an original, or originalg n counterpart, of this Agreemant
by each of the undersigned Parties to this Agreement, the Settlement Funds shall be delivered o
PIHC by direct wire transfer inte an acoount designated by FDIC or by centified or cashier’s
check drawn upon & depository nstitution acceptable to FDIC.

C. Without waiving any other cights that the FDIC may bave, in the event that =il
Settlement Funds are not received by the FDIC, the FDIC, in iis sole discrotion, shall have the
right &t any time prior to receipt of alt Setttement Funds o declare this Agreemant null and vaid,
shall have the right o extend this Agreement for any period of time until it receives all
Settlement Funds, and/or shall have the right © enforce this Agreoment, in which event Rosch,
agrees to jurisdiction i Federal District Count in Kansas and agrees to pay afl of the FDIC's
ressonable attorneys’ fees expended in enforcing the terms of this Agreement. Any decigion by
thie FDIC to accept & porfion of the Setilement Funds shall not prejudice its rights to declace this
Agreement null and vold at any time prioe receipt of all Seutlemnent Funds or 10 enforce the
terms of this Settiement Agreement; provided however, that in the event the FRIC declares this

Agreement null and void, the FDIC will retum sif amounts paid to it under this Agreement.

SECTION H: Releasss
A Release of Roach by the FDIC.

KO159632 DO 11210482 doe
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Effective upon receipt in full of the settlement funds described in SECTIONH above, and
except as provided in PARAGRAPH 1.1, the FDIC, for ﬁéﬁif and its successors and assigns,
hereby releases and discharges Roach and his heirs, executors, administrators, representatives,
successors and assipng, fron aay and all claims, demands, ebligations, damages, actions, and
causes of action, direct or indireet, in law of in equity, belonging o the FDIC, that arise from of
relate to, the performance, nonperformance, or manner of performance of Roack’s Tunclions,
duties and actions as & director of the Bank.

B. Release of FDIC by RBoach,
Eifective simultaneousty with the release granted in PARAGRAPH LA, above, Roach,

on behalf of himself individuslly, and his heirs, exccutors, sdministrators, agents
representatives, successoes and assigns, hereby releases and discharges the FDIC, and its
employees, officers, directors, representatives, sucoessors and assigns, from any and all clatms,
demands, oblipations, damages, sctions, and causes of action, direst or indirect, in law or in
equity, that arise from or relate to, the Bank or to the performance, nonparformance, oF Manner
of performance of Roach’s functions, duties and actions as a director of the Bank,

. Relense of Banclnsure by RBonch

Effective simullancously with the releases granted in Paragraphs 1LA. snd 1LB. above,
Roach, on hehalf of himself individually, and bis heirs, exetutors, administrators, agenis,
reprosertatives, successors and assigns, hereby releases and discharges Rancinsure, its parents,
subsidiaries, affiliates and reinsurers, and their respective employees, officers, direciors, agents,
vepresentatives, successors and assigns, from any and all claims, demands, obligstions, damages,
actions and causes of action, direct or indizect, in Iaw or in equity, that arise from or relate to the
Policy; Provided, reimbursement for those atiorney foes and cosis inourred o the date of the
releases granfed shove in the FDIC vs. MoCaffree, o &/, LIS Pristrist Court Case No, 112447
IAR, in an amount not to exceed $13,000.00, are specifically excepted from release. Roach
agrees that any intorest he may have under the Policy is extinguished, except fo the extent
required by law ot contract provision to preserve the excepted claims. The FDIC does not

IHOISNEIZ D00, 148w
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reloase, but instead expressly and Tully preserves, anyclaims agaisst Banchnsore

notwithstanding the release of Banclnsure by Roach.

i3 Express Reservations From Releases By FDIC,

i. Notwithstanding any other provision, by this Agresment, the FDIL does
not release, and expresely preserves fully and © the same extent & if the Agreoment had not
been executed, any claitms or causes of action:

8. against Roach or sny other person or entity for lability, if any,
incurred as the maker, endorser or gusrantor of any promissory note or indebtedness payable or
owed by them to FDIC, the Bank, nther financial institutions, or any other person or entity,
including without limitation any claims acquired by FDIC s successor in interest to the Bardk or

any person or entity other than Bank,

b. against any porson or ontity not expressly released in this
Agtesment; and
c. which are not expressly released in Parugraph LA, above.
2. Notwithstanding any other provision, nothing in this Agreement sihall be

constried or interpteted as limiting, waiving, releasing or compromising the jurisdiction and
suthority of the FDIC in the exercise of its supervisory or regulatory autharity or to diminish its
ability to institute administeative enforcement proceedings seeking removal, prohibition or any
other adiministrative enforcement action which may arise by operation of law, rule or regulation,
3 Notwithstanding any other provision, this Agreement dues not purport ©
waive, or intend to waive, any claims which could be brought by the United States through gither
the Department of Justice, the United States Attormey’s Office for the District of Kansss or any
other federal judicial district. In addition, the FDIC specifically reserves the right 1o seek court
prdered restitution pursuant (o the relevant provisions of the Victim and Witness Profection Act,
18 11.5.0. § 3663, et seq,, if appropriate.
SECTION IH: WAIVER OF DIVIDENDS AND PROCEEDS FROM LITIGATION

FKEISR6IL. D0 112104872 doc
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To the extent, if any, that Roach is or was & shareholder of the Bank and its holding
company, and by virtue thereof Is or may be entitled to a dividend, payment, or other distribution
upon resolution of the recelvership of the Bask or proceeds in any litigation thet has been or
could be brought against the United States based on or arising out of, in whole ot in part, the
closing of the Bank, or any alleged acts or omissions by the United States government i
conneciion with Columbian or ity receivership, he hereby knowingly assigns to the FDIC aoy
and all rights, titles and interest in and to any and all such dividends, payments or other

distributions, or such procesds with the sple exceptions stated in Section ILC., above,

SECTION 1V: Representations and Acknowledgerents

that the matters set forth in this Agreement constitute the sertlement and compromise of disputed
claims, and that this Agrecment js not an admission or gvidence of lability by any of them

regarding any claim.

B. Exesution in Counterpasts. This Agreement may be executed in counterparts by
one or more of the partizs named herein and all such counterparts when 50 exesuted shall
together constitule the final Agreament, as if one document had been signed by ail parties hereio;
and cach such countzrpart, upon execution and delivery, shall be deemed a complete original,
binding the party or parties subseribed thersto upon the execution by all parties to this
Agreoment.

C. Binding Effect. Fach of the undersigned persons represents and warrants that
they ace 8 parly bereto or are authotized o sign this Agreement on behalf of the respective party,
and that they have the full power and authority 1o bind sach party to each and every provision of
this Agreement. This Agreement shall be binding upon and inure lo the benefit of the
wndersigned parties and their respective heirs, executors, administrators, representatives,

succeszors and assigns.
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0 Choice of Law. This Agreement shall be interpreied, construed and enforeed

acconding to applicable faderal law, or in its absence, the laws of the State of Kansas,

E, Entire Apreement and Amendments.  This Agresment constiutes the entire
apreeinent and understanding between the undersigned parties concerping the matters set forth
herein. This Agreement may not be amended or modified except by angther written Instrument
signed by the party ov parties to be bound theveby, or by their respective authorized atiomey(s) of

other representative(s).

inecifle Renresentations Warranties and Disclaimer. Roach exprossly

acknowledges that in determining 1o settle the claims released here, the FDIC has reasonably and
justifiably relied upon the accuracy of financial infonmation in the personal financial statement
he hay submitted. I in his personsl financial statemment, Roach has failed io disclose any
interest, legal, equitable, or beneficial, in any material asset such that disclosure of sald asset
would have effected & material change in Rosch’s personal financial statement, Roach agress o
cooperate fully with the FIDHC fo vansler hus interest in the asse! 1o the FDIC and to sipn any and
alt documents necessary to transfer his intercst int the asset 1 the FDIC. Moreover, if, in bis
personal financial statement Roach has failed to disclose any interesy, legsl equitable, or
beneficial, in any material asset such that disclosure of said asset would have eifectod & materia
change in his personal fivancial statement, the FDIC in it sole discretion, mAy oxercise one of
mare or all of the following remedies: () the FDIC may declare the relesses granted to Roach as
aull and void; (&) the FDIC may retain the Satlement Funds; (o) the FDHC may sue Roach for
damages, an injunction, and specific performance for the breach of this agreement; and {d} the
FDIC may seek to vacate any dismissal order and reinstae the FIIC's claims againgt Roach,
Roach agrees that if, in his personal financial stétsmmt, he has failed to disclose any interedt,
legal, equitable, or beneficial, in any meterial asset sach that dizclosare of said asset would have
effected & material change in his personal financial statement, Roach consents 1o the
crinstaternent of the FDICTs clakms and waives any statue of limitations that would bar any af
the FDICTs claime sgainst him

IKOESEE BOC, [ PNER T Aoy
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(. Reasonable Conperation.

L Roach agrees o cooperate in good faith 1o offectuate ali the terms and
conditions of this Agreement, including doing or causing his agents and attorneys to do whatever
is reasonably necessary 1o effectuate the signing, delivery, execution, filing, recording, and entry,
of any documents necessary (o perform the terms of this Agreement.

2. Further, Roach agrees to cooperate fully with the FDIC in connection with
any sction required under this Agreement, and in any litigation Gled by the FDIC against any
former directors or officers of Columbian. Any such cooperation that involves any augef-p@ckei
costs is subject 1o reasonable reimbursement by the FDIC pursuant to its internal guidelines and
poticy for such reimbursement. Such cooperation shall consist oft

W producing all documents requested by the FDIC, without the
necessity of subpoena, as determined by the FIHC, in jts sole diseretion, to be relevant to the
Bank;

b, making himself available upon request by the FDIC at reasonable
times snd places for interviews regarding facts, a5 determined by the FDIC in its sole discretion,
to be relevant to the Bank;

<. appearing 1o testify, upon request by the FDIC, in any matter
determined by the FDIC in iis sole discrstion, to be related to the Bank, without the necessity of
subpoens;

d. signing tothiud affidavits upon request by the FDIC, rogarding any
matior, 35 determined by the FDIC in its sole disoretion, 1o be relevant 10 the Bank.

. Advice of Counsel. Roach acknowledges that he has consulted with and obtained

the advice of counsel prior 1 cxecuting this Agreement, and that this Agreement has besn

explained to him by his counssl.
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N WITNESS WHEREOCF, the pavties hereto have caused this Agreement to be executed

by cach of them or thelr duly authorized representatives on the dates hercinafter subscribed.

THE FEDERAL DEPGSTT INSURANCE CORPORATION, #ts capacity as the receiver of The
Columbian Bank and Trust Company

By: Herbert G, Smith H
Ao § P e nd

(b)(6)

HERBBRRT G- SMITH 1
COMMONWEALTH OF VIRGINIA }
3 88
COUNTY OF ARLINGTON b

Subscribed and sworn 1o before me this g day of March 2012,

———

Hotary Public

My Appointment Explres;

g z:mgssm
' &g Conmislon mmma
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(b)(6). - e
Richard L. Boach

STATE OF Florida 3
Yss
COUNTY OF Palm Beach )
Onthis 7] day of March 2012, before me, the undersigned, a Notary Public in and for
suid County and State, personally appeared, Richard L. Roach, known to me to be the person

deseribed herein, who executed the foregoing instrument, and acknowledged that he exceuted the
samne a8 his free oot and desd.

WITNESS my hand and Notarial Seal subseribed and affixed in said Caounty and State,
the day and year in this certificate above written.

(b)(6)

xm"%ﬁ {sigi '
EHAWNL dobngon
o WY SOMMISZION £ 22 109109
" EXPINES:huys sy

My Appointment Expires:

Jul. s zoi€

(RIIS32.000; 11210480 i
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SETTLEMENT AND RELEASE AGREEMENT

This Settlement and Release Agreement (“Agreement”™) is made as of this Zfday of
September 2011 i;y and between the following undersigned parties: |

The Federal Deposit Insurance Corporation, as receiver of Tho Columbian Bank and
Trust Company (“FDIC™}, and G. Reid Teaney (“Teaney™). (Individually, the FDIC and Teaney

may be referred to herein as “Party” and collectively as the “Parties™.)
RECITALS

WHEREAS:

Prior 1o August 22, 2008, The Colombian Bank and Trust Company ("Columbian™ ot the
“Bank™ was a depository instiition organized and existing under the Jaws of the State of
Kansas.

On August 22, 2008, the Bank was closed by the State of Kansas and pursuant (o 12
11.8.C. § 1821{c), the FDIC was appointed receiver. In accordance with 12 UL8.C, § 1821(d), the
FDIC as receiver succeeded fo all rights, titles, powers and privileges of the Bank, including
those with respect to iis assets.

Among the assets to which the FDIC as receiver succeeded were any and all of the
Bank’s claims, dewands, and causes of actions against s former directors, officers and
employees arising from the performance, nonperformance and manner of performance of their
respective functions, duties and acty as directors and/or officers of the Ba.nic

The FDIC has asserted claims againgt certain persons; including Tesney, who had each
served at various times as directors of the Bank. Tesney has denisd Hability for the FDIC's

claims.

Banclnsure issued directors’ and officers’ Hability policy number

“Policy™), which insured the direciors and officers of the Bank according to the terms, provisions

and conditions of the Policy. Teaney has made claims under the Policy.

{KO343506.00C; 1)
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The undersigned parties deem it in their best interests to enter info this Agreement to
avoid the uncertainty, trouble, and expense of litigation.

NOW, THEREFORE, in consideration of the promises, undertakings, payments, and
releases stated herein, the sufficiency of which consideration is hereby acknowledged, the

undersigned parties agree, each with the other, as follows:

SECTION I: Payment to FDIC

A. As an essential covensmt and condition to this Agreement, Teaney, agrees to pay
the FDIC the sum of $75,000 (“the Settlement Funds™}. .

B.  Upon the execution of an original, or originals in counterpart, of this Agreement
by sach of the undersigned Parties to this Agreement, the Settlement Funds shail be delivered to
FDIC by direct wire transfer into an account designated by FDIC or by certified or cashier’s
check dravn upon a depository institution aceeptable to FDIC.

C, Without waiving any other rights that the FDIC may have, in the svent that all
Seitlement Funds are not received by the FDIC, the FDIC, in its sole discretion, shall have the
right at any time prior to receipt of all Settlement ?unﬁs to declare this Agreement null and void,
ghall have the right to extend this Agreement for any peried of time until it receives all
Settiernent Funds, and/or shall have the right to enforce this Agreement, in which event Teaney,
‘agrees to jurisdiction in Federal District Court in Kansas and agrees to pay all of the FDICs
reasonahle attorneys’ fees expended in enforcing the terms of this Agreement. Any decision by
the FDIC to accept a portion of the Settlement Funds shall not prejudice its rights to declare this
Agreement null and void at any time prior to receipt of all Scttlement Funds or to enforce the
terras of this Settlement Agreement; provided however, that in the event the FDIC declares this

Agreement null and vaid, the FDIC will return all amounts paid to 1t under this Agreoment.

SECTION 1 Releases
A. Tease of Teaney by the .

FRO3SES06D0C; 121 dac
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Effective upon receipt in full of the setdement funds described in SECTION [ above, and
except as provided in PARAGRAPH ILD., the FDIC, for itself and its successors and assigns,
hereby roleases and discharges Teaney and his heirs, excoutors, administrators, representatives,
sucoessors and assiéns, from any and all claims, demands, obligations, damages, actions, and
causes of action, direct or indirect, in law or in equity, belonging to the FDIC, that arise from or
relate to, the performance, nonperformance, or manner of performance of Teaney's functions,

duties and actions as a director of the Bank.

Effective simuliancously with the release granted in PARAGRAPH ILA. above, Teancy,
on behalf of himself individuslly, and his heirs, executors, administrators, ageals,
representatives, successors and assigns, hereby releases and discharges the FDIC, and its
employees, officers, directors, representatives, successors and assigns, from any and all claims,
demands, obligations, damages, actions, and causes of action, direct or indirect, in law or in
equily, that arise from or relate fo, the Bank ef to the performeance, nonperformance, or manner

of performance of Teansy's functions, duties and actions as a director of the Bank.

Effective simultaneously with the releases granted in Paragtaphs ILA, and ILB. above,
Teaney, on behalf of himself individually, and his beirs, executors, administrators, agents,
representatives, successors and assigns, hereby releases and discharges Banclusure, its parents,
subsidiaries, affiliates and reinsurers, and their respective employees, officers, directors, agents,
representatives, successors and assigns, from any and all claims, demands, obligations, damages,
actions and causes of action, direct or indirect, in law or in equity, that arise from ot relate to the
Policy. Teaney agrees thai any interest he may have under the Policy is extinguished. The
FDIC does not release, but instead expressly and fully preserves, any claims against Bancinsure,

votwithstanding the release of Banclnsure by Teaney.

{RO338406.00C, 132104872 doe
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B Express Reservations Fram Releases By FDIC,

L. Notwithstanding any other provision, by this Agreement, the FDIC does
not release, and expressly preserves fully and to the same extent as if the Agreement had not
been executed, any claims or causes of action:

2. against Teaney or any other person or entity for liability, if any,
incurred as the maker, endorser or gearantor of any promissory note or indebtedness payable or
owed by them to FDIC, the Bank, other fimancial instituiions, or any other person or entity,

- including without limitation any claims acquired by FDIC as successor in interest fo the Bank or

any person or entity other than Bank;

b, against any person or entity mot expressly released in this
Agreement; and

<. which are not expressly released in Paragraph ILA., above,

2. Notwithstanding any other provision, nothing in this Agreement shall be
gonstrued or interpreted as limiting, waiving, releasing or compromising the jurisdiction and
suthority of the FDIC in the exercise of its supervisory or regulatory authority or to diminish its
ability to institute administrative enforcement proceedings secking removal, prohibition or any
other administrative enforcement action which may arise by operation of law, rule or wétzlation.

3. Notwithstanding any other provision, this Agreement does not purport to
waive, or intend to waive, any claims which could be brought by the United States through cither
the Department of Justice, the United States Attorney’s Office fur the District of Kansas or any
other federal judicial district. In addition, the FDIC specifically rescrves the right to seek court
ordered restitution pursusnt to the relevant provisions of the Victim and Witness Protection Act,

18 U.S.C. § 36863, et seq., if appropriate.

SECTION I WAIVER OF DIVIDENDS AND PROCEEDS FROM LITIGATION
To the extent, if any, that Teaney iIs or was a shareholder of the Bank and its holding
company, and i:éy virtug thersof is or may be entitled to a dividend, payment, or other distribution

(EO345806 50C; 112104872 doe
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upon resolution of the receivership of the Bank or proceeds in sny litigation that has been or
could be brought against the United States based on or arising out of, in whale or in part, the
closing of the Bank, or any alleged acts or omissions by the United States government in
connection with Columbian or its receivership; he hereby knowingly assigns to the FDIC any
and all rights, titles and interest in and fo any and all such dividends, payments or other

distributions, or such procesds.

SECTION IV: Representations and Acknowledgements
A. No Admission of Liability. The undersigned parties each acknowledge and agree
that the matters set forth in this Agreement constitute the settlement and compromise of disputed
claims, and that this Agreement is not an admission or evidence of liability by any of them
‘regarding any claim,
B. Execution in Counterpants. This Agreement may be executed in counterparts by

one or more of the partics named herein and all such counierparts when so executed shall
together constitate the final Agreement, as if one document had been signed by all parties hereto;
and each such counterpart, upon execution and delivery, shall be deemed 2 complete original,
binding the party or parties subscribed thereto upon the execution by all parties to this
Agreement.

C Binding Effect. Each of the undersigned persons represents and warrants that
they sre & party hereto or are guthorized to sign this Agreement on behalf of the respeciive party,
and that they have the full power and authority to bind such party to zach and every provision of
this Agreement, This Agreement shall be binding upon and imurc to the benefit of the
undersigned parties and fheir respective heirs, exceutors, administrators, representatives,
successors and assigns.

D.  Cholce of Law. This Agreement shell be inferpreted, construed and enforced

according to applicable federal law, or in its absence, the laws of the State of Kansas.

{K0348506.D0C, 132104872.dac
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E. Intire Agreement and A ments.  This Agreement constitutes the ¢nlire
agreement and understanding between the undersigned parties concerning the matters set forth
herein. This Agreement may not be amended or modified except by another written instrument
signed by the party or parties to be bound thereby, or by their respective authorized attorney(s) or

other representative(s).
Teancy expressly

acknowledges that in determining 1o settle the claims released here, the PDIC hias reasonably and
justifiably relied upon the acawacy of financial information in the personal financial statement
he has submitted. If, in bis personal financial statement, Teancy has intentionally failed to
disclose any interest, legal, equitable, or beneficial, in any material asset such that disclosute of
said asset would have sffected a material change in Teaney's personal financial statement,
Teaney agrees to cooperate fully with the FDIC to transfer his interest in the asset to the FDIC
and to sign any and all documents necessary to transfer his interest in the asset to the FDIC.
Mareover, if, in his personal financial statement Tean:ey has intentionally failed to disclose any
interest, legal, equitable, or beneficial, in any malerial asset such that disclosure of said asset
would have effected a material change in his personal financial statement, the FDIC in its sole
discretion, may exercise one or more or al} of the following remedies: {a) the FDIC may declare
the releases granted to Teanoy as null and void; (b) the FDIC may retain the Settfement Funds;
(¢} the FDIC may sue Teaney for damages, an injunction, and specific performance for the
breach of this agreement; and (d) the FDIC may seek to vacate any dismissal order and reinstate
the FDIC's claims against Teaney. Teaney agrees that if, in his personal financial statement, he
has intentionally failed to disclose any interest, legal, equitable, or beneficial, in any material
asset such that disclosure of said asset would have effected 3 material chaz-xge in his personal
{inancia! statement, Teapey consents fo tiae reinstatement of the FDIC's claims and walves any
statute of limitations that would bar any of the FDICs claims against him

G, Reusonable Cooperation.

FEE348506.000, 112104872 dos
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1. Teaney agrees 16 cooperate in good faith to effectuate all the terms and
conditions of this Agrecment, including doing or causing his agents and atiorneys to do whatever
is reasonably necessary to effectuate the signing, delivery, exceution, filing, recording, and entry,
of any documents neceasary to perform the terms of this Agreement,

2 Further, Teaney agrees to cooperate fully with the FDIC in connection
with any action required under this Agreement, and in any litigation filed by the FDIC against
any former directors or officers of Columbian. Any such cooperation that involves any out-of-
pocket costs is subject to reasonable reimbursement by the FDIC pursuant to its interal
guidelines and policy for such reimbursement. ’ Such cooperation shall consist of: '

#. producing el documents requested by the FD;IC, without the
necessity of subpoena, as determined by the FDIC, in its sole discretion, to be relevant to the
Bank; ’

b making himself avaitable upon request by the FDIC at reasonable
times and places for interviews regarding facts, ss determined by the FDIC in its sole discretion,

- o be relevant to the Bank;

e, appearing to testify, upon request by the FDIC, in any matter
determined by the FDIC in its sole discretion, to be related to the Bank, without the necessity of
subpoena;

d. signing truthful affidavits upon request by the FDIC, regarding any
matier, as determined by the FDIC in i#ts sole discretion, to be relevant to the Bank.

H Advice of Counsel. Teaney acknowledges that he has consulted with and
obtained the advice of counsel prior to executing this Agreement, and that this Agreement has
been explained to him by his counsel.

IN WITNESS WHERFEQF, the parties hereto have caused this Agreement to be exeéﬁtai
by each of them or their duly authorized representatives on the daies hereinafter subscribed,

{RO34R50G D0, 1321048 .d0e



Page 8

N WITNESS WHERFEQF, the parties hereto have caused this Agreement to be executed

by each of them or their duly avthorized representatives on the dates hereinafler subscribed.

THE FEDERAL DEPOSIT INSURANCE CORPORATION, its capacity as the receiver of The
Columbian Bank & Trust Company

By Hethert G, Smith 1]

(b))

COMMONWEALTH OF VIRGINIA )
Y sE:
COUNTY OF ARLINGTON }
. . L
Subscribed and swomn to before me this 7 day of September 201 1.
OO
(b)(6) —
.......................................................... N ﬁtﬁf}’ljﬁb : M;[ﬁgeg}{ Kap;ag;
€9 )t
My Appointment Expires: B Commission o, Ti83422
My Commasion Explres 3012015

{/?@/ws
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(b)(6)

G, Reid T3

STATE QF M )
5

COUNTY OF Lovs )

On this i% day of 2011, before me, the undersigned, a Notary Public in and
for said County and State, personally appeared, G, Reid Teancy, known to me to be the person
described herein, who executed the foregoing ustrument, and acknowledged that he executed the

same as his free aot and deed.

WITNESS miy hand and Notarial Seal subseribed and affixed in said County and State,
the day and year in this certifionte above writtef

p——"

Nofary pupre . | | (b)(6)
My Appointment Expires: . R .
CAITUN 6. BHIVELY ’
VI 78 T2 NOTARY PURLIG-NOTARY &
frofrord STATE OF pssoun - 1
: JAGKBON COUNTY
4
14

{EQAE506 D0, 112104872400
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