SETTLEMENT AND RLLEAM‘ AGREEMENT

o
z

Th S Setﬂm e tand Release Agreemrent ("Agreeme ") 1s made as of thlb ’ da' of

L it L

‘/'j,el- ‘5012 by. betwe;n and among the following undersigned parties: Fhe Federal Deposit

\

Insurance Corporation, as Keceiver of Heritage Community Bauk ("FDIC-R"), on the one Land,
and John M. Saphir, Patrick (i. Fanting, Stephe;- L. Faydash, Williat1 Hetler, I'homas Jelinek,
Lori A. Moscley, Stephen Anthony, Jerry C. Brucer, James K. Champien, Audiew B. Nathan,
and Mary C. Mills on the other hand (collectively. the "Settling Defendants"). The FDIC-R. ani
the Settlir 2 Defendants may be refuired to iy dividually herein as "Party,” and collectively as the

"Pariies.”

RECITALS
WHEREAS:

Prior to February 27, 2009, Heritage Commur ity Bank (° ‘Heritage™ or the “Bank™ ) was a
depository institution organized and existirg ur der the laws of the State of Ilinois. and its
principal place of business was located at 18301 South Halsted Street, Glenw ood, [llinois;

On February 27, 2009, Heritage was closed by tl:¢ Illinois Depaitment of Financial and
Proftssional Regulation, and pursuant to 12 U.S.C. § 1821{c}, the FDIC-R was appointed
Receiver. In accordance with 12 U.S.C. § 1821(d). the FDIC-R, as Receiver succeeded to all of
Heritage's rights, titles, powers, and privileges, including those with respect to its assets.

Among the assets to which the FDIC-R, as Receiver, succeeded were any and all of
Heritage’s claims, demands, and causes of actions against its tormur directors. officers, and
cmployces arising from the performance. non-performance, and mamner of petformance of their

respective functions, dutics, and acts as directors and/or ofticers of the Bank-



The FDIC-R filed a complaint in the United States District Court for the Northern District
of Tllinois, entitled, Federal Deposit Insurance Corporation, as Receiver of Heritage Community
Bank v. John M. Suphir, et al., Case No. 10-cv-7009 (herein, the “Action™), asserting claims
against the Settling Defendants, who had each served at various times as directors and/or officers
of the Bank. The Settling Defendants deny liability for the FDIC-R's claims,

The undersigned parties, without any admission of liability, deem it in their best interests
to enter into this Agreement to avoid the uncertainty, trouble, and expense of litigation.

NOW, THEREFORE, in consideration of the promises, undertakings, payments, and
releases stated herein, the sufficiency of which consideration is hereby acknowledged, the

undersigned parties agree, each with the other, as follows:

SECTION I: Payment to FDIC-R

A. As an essential covenant and condition to this Agreement, the Settling
Defendants, shall cause their insurer to pay the FDIC-R the sum of Three Million, One Hundred
Fifty Thousand Dollars ($3,1 50,000) (the “Settlement Funds") in full and complete setflement of
all claims that have been made or could be made by FDIC-R against the Settling Defendants in
the Action.

B.  Within thirty (30) business days of the date counsel for the Settling Defendants
receives a fully executed copy of this Agreement (that is, the Agreement has been executed by
each and every Party) (the “Payment Date"), the Settlement Funds shall be delivered to the
FDIC-R by a check payable to the Federal Deposit Insurance Corporation, as Receiver of
Heritage Community Bank. Ifthe Settlement Funds are not paid by the Payment Date, interest

shall accrue on all unpaid amounts from the Payment Date until finally paid, at the rate of one-



year U. S. Treasury bills as reported in the WALL STREET J OURNAL at the end of the last quarter
immediately preceding the date of this Apgreement.

C. In addition, and without waiving any other rights that the FDIC.R may have, in
the event that all Settlement Funds are not received by the FDIC-R on or before the Payment
Date, then the FDIC-R, in its sole discretion, shall have the tight to enforce this Agreement
against the Settling Defendants, in which event the non-delivering Parties agree to jurisdiction in
the United States District Court for the Northern District of Ilinois, or to declare the Agreement

null and void and sue on any and all claims as if the Agreement had never been signed.

SECTION II: Releases

A. Effective upon receipt in full of the Settlement Funds, and except as provided in
Paragraph(s) ILD below, the FDIC-R, for itself and jts successors and assigns, hereby fully,
finally, and generally releases and discharges each of the Settling Defendants and their respective
beirs, executors, administrators, representatives, insurers, successors, and assigns, from any and
all claims, demands, obligations, damages, actions, and causes of action, whether known or
unknown, whether accrued, inchoate, liquidated, contingent, actual or asserted, direct or indirect,
whether in law, equity, or otherwise, including but not Limited to any violation of any state or
federal statute, rule or regulation, or in equity, belonging to the FDIC-R and Heritage, including
to any such claims that arise from or relate to the Settling Defendants’ Ppositions as directors,
officers, or employees of Heritage, or the performance, non-performance, or manner of
performance of the Settling Defendants' respective functions, duties, and actions as officers
and/or directors of Heritage.

B. Effective simultaneously with the release granted in Paragraph IT.A above, the

Settling Defendants, on behalf of themselves individvally and their respective heirs, executors,

3



administrators, agents, representatives, insurers, successors, and assigns, hereby fully, finally,
and generally release and discharge the FDIC-R and its employees, officers, directors,
representatives, successors, and assigns from any and el claims, demands, obligations, damages,
actions, and causes of action, direct or indirect, whether in law, equity, or otherwise, that arise
from or relate to Settling Defendants’ positions as directors, officers, or employees of Heritage,
or the Bank, or to the performance, non-performance, or manner of performance of the Settling
Defendants' respective functions, duties, and actions as officers and/or directors of Heritage, or
that arise from or relate to the Policy.

C. Effective simultaneously with the releases granted in Paragraphs [I.A and II.B
above, the Settling Defendants, and their respective heirs, executors, administrators,
Tepresentatives, successors, and assigns hereby release and discharge each other from any and all
claims, demands, obligations, damages, actions, and causes of action, direct or indirect, in law or
in equity, that arise from or relate to the performance, non-performance, or manner of
performance of their respective functions, duties, and actions as officers and/or directors of
Heritage. Excluded from the releases granted in this Paragraph I1.C are all payments and
funding rights and obligations provided for in that certain Fanning-Faydash Escrow Agreement
among certain of the Settling Defendants,

D. 1. Notwithstanding any other provision, by this Agreement, the FDIC-R does

not release, and expressly preserves fully and to the same extent as if the Apreement had

not been executed, any claims or causes of action:
(2)  Apainst the Settling Defendants or any other person or entity for
liability, if any, incurred as the maker, endorser, or guarantor of &ny promissory

note or indebtedness payable or owed by them to FDIC-R, the Bank, other



financial institutions that are insured by the FDIC, including, without limitation,

any claims acquired by the FDIC-R, as successor in interest to the Bank or any

person or entity other than Bank; and
(b)  Against any person or entity not expressly released in this

Agreement,

2. Notwithstanding any other provision, nothing in this Agreement shall be
construed or interpreted s limiting, waiving, releasing, or compromising the Jjurisdiction
and authority of the FDIC in the exercise of its supervisory or regulatory authority, or to
diminish its ability to institute administrative enforcement proceedings seeking remaval,
prohibition, or any other administrative enforcement action.

3. Notwithstanding any other provisiop, this Agreement does not purport to
waive, or intend to waive, any claims which could be brought by the United States
through either the Department of Justice or the United States Attorney's Office for the
Northern District of Hlinois, or any other federal judicial district. In addition, the FDIC-R
specifically reserves the right to seek court-ordered restitution pursuant to the relevant
provisions of the Victim and Witness Protection Act, 18 U.S.C. § 3663, e seq., if

appropriate.

SECTION III; Dismissal of Action with Prejudice
After the Setflement Payment is made, the Parties will jointly file 2 Stipulation of

Dismissal with Prejudice in the Action with all parties to bear their own costs,



SECTION IV: Representations

A.  FDIC-R represents that it has not transferred or assigned any claim or cause of
action that it has held or may have ever held or owned against any of the Settling Defendants.

B. The Settling Defendants expressly deny the claims asserted by the FDIC-R
against the Settling Defendants. The undersigned parties each acknowledge and agree that the
matters set forth in this Agreement constitute the settlement and comproruise of disputed claims,
and that this Agreement is not an admission or evidence of Liability by any of them regarding any
claim,

C. This Agreement may be executed in countetparts by one or more of the parties
named herein, and all such covmterparts when so executed shall, together, constitute the final
Agreement, as if one document had been signed by all parties hereto; and each such counterpart,
upon execution and delivery, shall be deemed a complete original, binding the party or parties
subscribed thereto upon the execution by all parties to this Agreement.

D.  Each of the undersigned persons represents and warrants that he or she is a party
hereto, or is authorized to sign this Agreement on behalf of the respective party, and that he or
she has the capacity and the full power and authority to bind such party to each and every
provision of this Agreement. Each Party represents and warrants that he or she intends to carry
out the obligations of this Agreement. This Agreement shall be binding upon and inwre to the
benefit of the undersigned parties and their respective heirs, executors, administrators,
representatives, successors, and assigns.

E. This Agreement shall be interpreted, construed, and enforced according to

applicable federal law or, in its ahsence, the laws of the State of Ilinois,



F. This Agreement constitutes the entire agreement and understanding between the
FDIC-R and the Settling Defendants concerning the matters set forth herein. This Agreement
may not be amended or modified except by another written instrument signed by the party or
parties to be bound thereby, or by their respective authorized attorney(s) or other
representative(s). The Parties agree that if any provision of the Settlement and Release
Agreement or application thereof is held to be invalid, the invalidity shall not affect other
provisions or applications of this Settlement and Release Agreement.

G. The Settling Defendants expressly acknowledge that in determining to settle the
claims released herein, the FDIC-R has reasonably and justifiably relied upon the accuracy of
financial information contained in the sworn FDIC Form 7600/01 (the “Sworn Form™)
submitted. If, in their Sworn Forms, the Settling Defendants have failed to disclose any material
interest, legal, equitable, or beneficial, in any asset, the Settling Defendants agree to cooperate
fully with the FDIC-R to transfer their interest in the asset to the FDIC-R and to sign any and alt
documents necessary to transfer their interest in the asset to the FDIC-R. Moreover, if, in Sworn
Forms, any of the Settling Defendants have failed to disclose any material interest, legal,
equitable, or bencficial, in any asset, the FDIC-R, in its sole discretion, may exercise one ar more
or gll of the following remedies:

(1)  The FDIC-R may declare the releases granted to that Settling Defendant as
null and void;

(2)  The FDIC-R may retain the Setflement Funds; and

(3)  The FDIC-R may sue that Settling Defendant for damages, an injunction,

and specific performance for the breach of this Agreement,



i TLe undersigned partics agiee to cooperate in good faith. to eftecivate ali the terms
and conditions uf this Apreerent, including doing or causiag their apt1is and aittormeys to Jo
whatever is reasonably necessary to etfectuate the signing, delis ery, exceutior, filing, recording
and entry of a1y doci ents reusnnably necessary to perform the terms of tliis Agreement.

L. The Partics hereby acknowledge that they have read this Setdement and Release
Agrecment, that they have consulted witli and obtained the advice of counsel prior io cxecuting
this Agreement, and that this Agreement has been explained to then. by their counsel.

L The 1¢citals are incorporated herein and madc a part of this Agreemeit,

IN WITNESS WHEREOQF, the Partics bereto have caused this Agreement to be cxecuted

by each of them or their duly authorized representatives on i ¢ dates hereinafier subscribued.
¥ )] p

FEDERAL DETOSIT INST'RANCE
CORPORATION, as Receiver of
Heritage Commiurity Rank, Glenwood,
Illinois

(b)(6)

By: ;
Name: . _ iAo 7oy
Title: T vimin s ,

Date: ,'4. v e 7 ‘7 e

~flag, R T T

JOTIN M. SAPHIR
Datc:

PATRICK G. FANNING

Daté: )



(3)  The FDIC-R may sue that Settling Defendant for damages, an injunction,
and specific performance for the breach of this Agreement.

H. The undersigned parties agree to cooperate in good faith to effectuate all the
terms and conditions of this Agreement, including doing or causing their agents and attorneys to
do whatever is reasonably necessary to effectuate the signing, delivery, execution, filing,
recording, and entry of any documents reasonably necessary to perform the terms of this
Agreement.

1. The Parties hereby acknowledge that they have read this Settlement and Release
Agrcemeﬁt, that they have consulted with and obtained the advice of counsel prior to executing
this Agreement, and that this Agreement has been explained to them by their counsel.

J. The recitals are incorporated herein and made a part of this Agreement.

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed

by each of them or their duly authorized representatives on the dates hereinafter subscribed.

FEDERAL DEPOSIT INSURANCE
CORPORATION, as Receiver of
Heritage Community Bank, Glenwood,
Illinois
By:
Name:
Title:
Date:

l b)(6) I
JOHN M., SAPHIR (

Daz(b)(e) J‘.,,f/w 15’;.‘,&5‘2-

PATRICK G. FANNING

(b)6)



IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed

by each of them or their duly authorized representatives on the dates hereinafter subscribed.

FEDERAL DEPOSIT INSURANCE
CORPORATION, as Receiver of
Heritage Community Bank, Glenwood,
Illinois

By:
Nane:
Title:
Date:

JOHN M. SAPHIR

Date:

TN

(b)6)

Date; 8[2{2{7/)\

STEPHEN L. FAYDASH

Date:

WILLIAM E. HETLER

Date:

THOMAS JELINEK

Date:




.
STEPHEN L. FAYDASH 06

07 SR LR

WILLIAM E. HETLER

Date;

THOMAS JELINEK

Date:. .

LORI A. MOSELEY

Date:

STEPHEN ANTHONY

Date:

JERRY C. BRUCER

Date:

JAMES K. CHAMPION

Date;

ANDREW B. NATHAN

Date:




STEPHEN L. FAYDASH

Date:

(b)(6)

WILLIAYM E. HETLER

Date:_ /el 207

THOMAS JELINEK

Date:

LORI A. MOSELEY

Date:____ -
STEPHEN ANTHONY

Date:____ - - _ _
JERRY C. BRUCER

Dage: T
JAMES K. CHAMPION

Date:__ o
ANDREW B. NATHAN

Date: -




STEPHEN L. FAYDASH

Date:

WILLIAM E. HETLER

Date:

THOMAS JELINEK
(b)6)

Date:_ |00 [8ig/i2

LORI A. MOSELEY

Date:

STEPHEN ANTHONY

Date:

JERRY C. BRUCER

Date:

JAMES K. CHAMPION

Date:

ANDREW B. NATHAN

Date:




STEPHEN L. FAYDASH

Date:

WILLIAM E. HETLER

Date:

THOMAS JELINEK
Date:

ORI A. MOSELEY [6)6)

(b)6)

“Date: YRS/ PO |

STEPHEN ANTHONY

Date:

JERRY C. BRUCER

Date:

JAMES K. CHAMPION

Date:

ANDREW B. NATHAN

Date:




STEPHEN L. FAYDASH

Date:

WILLIAM E. HETLER

Date:

THOMAS JELINEK

Date:

LORI A. MOSELEY

Date:

STEPHEN ANTHONY

(b)(€)

Dae__ 7 7-26—772"° |

JERRY C. BRUCER

Date:

JAMES K. CHAMPION

Date:

ANDREW B. NATHAN

Date:




STEPHEN L. FAYDASH

Date.

WILLIAM E. HETLER

Date:

THOMAS JELINEK

Date:

LORI A. MOSELEY

Date:

STEPHEN ANTHONY

Date:

mum_

Servotin _

JAMES K, CHAMPION

Date:

ANDREW B. NATHAN

Date:

(b)(6)



(b)(6)
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I
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ANDREW o N ATITAN
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STEPHEN L. FAYDASH

Date:

WILLIAM E. HETLER

Date;

THOMAS JELINEK

Date:

LORI A. MOSELEY

Date:

STEPHEN ANTHONY

Date:

JERRY C. BRUCER

Date:

JAMES K. CHAMPION

Date:

ANDREW B. NATHAN

Date; 3-7-20/2

(b)(6)



MARY B.MILLS

(b)(6)

Date: Swl./o [tz
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