
SEULEMENI AND RELEASE AGQEMENT 

lhis Settlement md Release Agreement {'6Agreemcnt") is made by, between, and among 

the following unde~igncd parties: 

Plaintiff. Federal Deposit Insuranoe Corporation as Receiver far First DuPage Bank 

{"FDIC-Rj, and Douglas Bouska, Willis M. Olllett, Robert J. Jensen, Dean Lawrence, Ronatd 

D. Mcn:er, Thomas Nelson, Richard K. Pearson, S. James Perlow, Joseph E. Shultz and Jeffrey 

M. Voss (collectJvely, the "Settling Defendants") and Federal Insurance Company ("Insurer'') 

(individually, the FDIC-R, the Settling Defendants and the Insurer rnay be referred to herein 8ti 

"Party" and collectively as the "Parties''). 

RECITALS 

WHEREAS: 

Prior to (Xtobor 23. 2009, Fim DuPage Bank, Westmont, Illinois ("Bank'') was a 

depository institution organized ll.lld existing under the laws of the State of Illinois; 

On October 23, 2009, the Illinois Department of Financial and Professional Regulation, 

closed the Bank and p1Ui9uant to J2 U.S.C. § 182l(c), the Federal Depo!iit Insurance Corporation 

was appointed as Reooiver. In accordance whh 12 U.S.C. § l82l(d), the 1<1>IC-R suoceeded to all 

rights, titles, powers. and privileges of the Bank, including those with respect to its 888ctB; 

Among the assets to which the FDIC-R succeeded were all of the Bank's claims, 

demands, and causes of action agalnllt its former dlrcotors, officen~, and employees arising from 

the performance, non-perfonnance, and manner of performance of their respective fimctioru1, 

duties and acts BB directors. officers, and employees of the Bank; 

The FDIC-R hu aascrtcd claims agairu~t the Settling Defendants and others, each of 

whom served B1 various times as a director, officer, and/or employee of the Bank. The Settling 

Defendants deny liability for the claims. 
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Insurer issued a directors and officers liability policy numbered! ....................... l·for··lhe period ............... (.!.?.1(4..) 

May 1, 2008 through May 1, 2009 ("Policy''), which insured the dinlcton and officen of the 

Bank a.ccording to the terms, provisions, and conditions of the Policy. The SettJing Defendants 

asserted claims for coverage under the Polioy. Insurer has reserved ita rights to deny coverage 

under the Policy for clai.rru asserted by FDIC~R against the Settling Defendants. 

The undersigned Parties deem it in their best interests to enter into this Agreement to 

avoid the uncertalnty and expense of litigation. 

NOW, THEREFORE, in oonsideration of the promises, undertaking.'!, payments, and 

releases stated herein, the sufficiency of whlch consideration is hereby acknowledged, tho 

undmigned Parties agree, each with the othar, as follows: 

SECTIONI: PAYMENTTOFDIC~R 

A. As an esscntJal covcmant and condition to this Agreement, on or before ftfty (50) 

calendar days following tho date tho FDIC~R executes this Agreement (the fiftieth (50~ calendar 

day shaJI be tho .. Payment Date"), the Insurer agrees to pay the FDIC-R the sum of Two MiiJlon 

One Hundred Thousand Dollars ($2,100,000.00) ("the Settlement Payment") on behalf of the 

Settling Defendants. 

B. The Insurer shall deliver the Scttlemmrt Payment to the FDIC~R by direct wire 

transfer Into the following account: 

Bank: FedCI1ll Home Loan Bank of New York 

ABA Routl"g N .. - . ..._···1······· ........................ ·· ··· • '1'1' ••••• wo<o[.JOI;;L ._ ___ __,~ 

For Credit to: FDIC National Liquidation Account 

··············Aooount·Nwnber;··IL...······-·······-····· _ _. 

FIN 10128; First DuPage Bank Contact: 

J.S. Tonkinson, 972-761-8105 ~ Professional Liability~ - piF--Fumk-______ {Ql(11 
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C. If the FDIC-R does not receive the Settlement Payment in full on or before the 

Payment Date, then the FDIC-R., in itB sole discretion, shall have the right at any time prior to . 

receipt of the Settlement Payment in full (including all accrued interest) to: 

). Extend the period of time for the Settlement Payment, including interest 

BCcruing from the Payment Date, through the date of payment at a rate calculated in accordance 

with 26 U.S.C. § 662l(a)(3); or 

2. Enforce this Agreement, in which event the Settling Defendants and 

Insurer agree to jurisdiotlon in United States District Cowt in Illinois and the Insurer agrees to 

pay all of the FDIC-R's reasonable llttomcy's feos and costs expended in cnfortllng the terms of 

this Agreement; or 

3. Tcnnlnate the Agreement and institute an action on the FDIC-R's clahns. 

The SettJing Defendants and Insurer further covenant and agree not to assert any objcctiolS. 

defenses, claims or oountcrclaims that did not exist or were otherwise unavailable as of the date 

this Agreement was fully executed; and/or 

4. Seek any other l"flllef available to it in law or equity. 

Any extension of time undar Section I.C.l for delivery of the Settlement Payment or 

acceptance of a portion of the Settlrmumt Poyment shall not prejudice the FDIC~R's rights to take 

any of the IU'ltlons set forth in Section I.C.2 through I.C.4 at any time prior to receipt of 

Settlement Payment (including all aoorued Interest) In full. 

SECTION Dr RELEASES 

A. The FDIC-R•s Releases. 

Upon receipt of the Settlement Payment in full and except as provided in Section II.D., 

the FDIC-~ for itself and its successors and assigns. hereby releases and discharges: 
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1. The Settling Defendants and their rcspegtive heir.~, executors, trustees, 

administrators, agents, representatives, attorneys, successors, and assigns, from any and all 

claims, demands, obligations, damages, actions, and causes of action, d~t or indireot, in law or 

in equity, belonging to the FDIC~R, that arise from or relate to, the perl"onnance, 

nonperformance, or manner of performance of the Settling Defendants' respeotive functions, 

duties and actions as officers, directors, and/or employees of the Bank. 

2. Insurer, its parents, subsidiaries, affiliates and reinsurer.~, and their 

respective employees, officers, directors, agents, representatives, successors and BSslgns, from 

any and aU claims, demands, obligations, damages, actions and causes of action, direct or 

indi~ in law or in equity, that arise from or relate to the Policy. As pB.rt of this release of the 

lnsuzu, the FDIC-R agrees that any interest it may have under the Policy is cxtinguJshcd. 

3. AJJ other fonncr directors, officers, and employees of the Bank 

(oollcotlvcly the "Covered Persons .. ) and their respective helnJ, c:xcoutors, trustees, 

administrators. agents, representatives, attorneys, successors, and assigns, from any and all 

claims, demands, obligations, damages, actions, and cause! of action, direot or indirect, in law or 

in equity, belongins to the PDIC·R. that arise from or relate to, the performance, 

nonperformance, or manner of performance of the Covered Persons' respective fWlcdons, duties 

and actions as directors, officers and/or employees of the Bank. ThiB release shall be null and 

void &!!l to any Covered Person If such Covered Person asserts any claim against the FDIC·R. 

B. .:rffit.Settling Df!fendants' Releases. 

Effective simultaneously with the release granted in Section II.A. above, the Settling 

Defendants, on behalf of themselves individually, and their respective heirs, executors, trustees, 

administrators, agents, representatives, attorneys, mccessors, and a'lsigns, hereby reiCWiC and 
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discharge the FDIC-R. IUld its employee!!, officers, directors, agents, representatives, attorneys, 

successor.~ and assigns, from any and all claims, demands, obligations, damages, actions, and 

causes of action, direct or in~ in law or in equity, that arise from or relate to, the Bank, or 

the perfunnancc, nonperformance, or mwmer of pcrfonnance of the Settling Defendants' 

respective functions, duties and actions as officers and/or directors of the Bmtk. 

C. The Insurer's ReJeiiSe. 

Effective simultaneously with the releases granted in Section II.A. above, lnsurer for 

itself and its sutJoessors and assigns, IUld on behalf of its parents, subs)diariea, affiliates and 

reinsurers, and their successors and BBSign.9, hereby releases and dJscharges the FDIC-R. and its 

employees, officers, directors, agents, representalives, attorneys, succe86ors, and W!Signs, from 

any 8l'ld all claims, demJnds, obligations, damages, actions, and causes of action, direct or 

indirect, In Jaw or in equity, that arise from or relate to the Policy. 

D. BxccptioiU! from JU:Ieaaes by FDIC·R. 

1 . Notwithstanding any other provision of this Agreement, FDlC-R does not 

release, and expressly preserves fully and to the same extent as ifthis Agreement had not been 

eKecuted. any claims or causes of action: 

a. Against the Settling Defendants or any other person or entity for 

liability, if any, incurred as the maker, andorscr or guarantor of any promissory note payable or 

owed by thorn to FDIC-R, the Bank, other fmanaial institutions, or any other person or entity, 

including without lbnitatlon any suoh gJaima acquirl:d by FDIC-R as successor in interest to the 

Bank or any person or entity othar than Bank; and 

b. Against any person or entity nat expressly released by the FDIC·R 

in this Agreement; and 
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2, Notwithstanding any other provision of this Agreement, nothing in this 

Agreement shall be construed or interpreted u limiting. waiving. releasing. or compromising the 

jurisdiction and authority of the f'ederal Deposit Insurance Corporation in the exorcise of its 

supervisory or regulatory authority, or diminishing its abili ty to institute administrative 

enforcement proceedings seeking removal, prohibition, or any other relief it is authorized to seek 

pursuant to its supervisory or regulatory authority against any person. 

3. Notwithstanding any other provision of this Agreement, thiB Agreement 

docs not purport to waive, or intend to waive, any claims which oould be brought by the United 

States through the Department of Justice, the United States Attorney's Office for any federal 

judicial district, or any other department or agcnoy of the Unitod States as defined by 18 U.S.C. § 

6. In addition, the FDIC-R specHically rcs~:~rves the right to seck court-ordered restitution 

pursuant to the relevant provlsloll8 of the Mandatory Victims Restitution Act, 18 U .S.C. §§ 3322 

and 3663 ,gt. ~-. if appropriate. 

SECTION ID: WAIVER OF DIVIDENDS AND PROCEEDS FROM LmGA TION 

To the extent. if any, that Settling Dofcndants arc or were shareholders of the Bank or Its 

holding company and by virtue thereof are or may be entitled to a dividend, payment, or other 

distribution upon resolution of the reoeiveBhlp of the Bank or proceeds in any litigation that has 

been or could be brought against the Federal Deposit Insurance Corporation in any capacity or 

against the: United States based on or arislng out of, Jn whole or in pmt. tho closing of the Bank, 

or any alleged acts ur omissions by the Federal Deposit Insurance Corporation m any capacity, 

the United States government. or any agency or department of the United States government in 

connection with the B~ Its conservatorship, or receivership, Settling Defendants hereby 

knowingly assign to the: FDIC·R any and all rights, titles, and interest in and to any and all such 

dividends, payments, or other distributions, or proceeds. 
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SECTION IV: REPRESENTATIONS AND ACKNOWLEDGEMENTS 

A. Authori~ed Signatories. All of the undersigned persoDB represent and warrant that 

they are Parties hen:to or qrc authorized to sign thJs Agreement on behalfofthc n:spective Party, 

and that they have the full power and authority to bind such Party to each and every provision of 

this Agreement. This Agreement shall be binding upon and ~ to the benefit of the 

undersigned Parties and their n:spcctive heirs, executors, trustees, administrators, representatives, 

successors 110d assigns. 

B. Adyice of Counsel. Each Party hereby acknowledges that he, she, or it has 

consulted with and obtained the advice of counsel prior to executing this Agreement, and that 

this Agreement has been explained to that Party by his or her counsel. 

SECfiON V1 REASONABLE COOPERATION 

'Ibc Parties agree to cooperate in good faith to effectuate all the terms and conditions of 

this Agreement. including doing. or causing their agents and attorneys to do, whatever ia 

ll:asonably necessary to effectuate the signing, delivery, exeoution. flUng, recording, and entry, 

of any documents necessary to pcrfonn the tenm of this Agreement. 

SECTION VI: OTHER MAITERS 

A. No Admission of Liability. The unde~igncd Parties each acknowledge and agree 

that the matters set forth in this Agreement constitute the: settlement and compromise uf disputed 

claims and defenses. that this Agreement is not an admission or evidence of liability or infirmity 

by any of them regarding any clalm or defense, and that the Agreement shall not be offered or 

received in evidenoe by or against any Party except to enforce its tenns. 

B. Ex.pcution in Coynternarts. This Agm:ment may be executed in countmparts by 

one or more of the Parties and all such counterparts when so executed shall together coDBtitute 

the final Agreement, as if one document had been signed by all Parties; and each such 
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countexpart, upon execution 1111d delivery. shall be deemed a complete original, binding the 

Parties subscribed thereto upon the axecution by all Parties to this Agreement. 

C. Choice of L!nY. This Agreement shall be interpreted, construed and enforced 

according to applicable federal law. or in its absence, the laws of the State of Dllnois. 

D. Notices. Any notices required hereunder shall be sent by registered mail, fll'St 

class, return receipt requested, and by email, to the following: 

If to the FDIC~R: Kathlccm R. Pasulka~Brown, l~gh. Junes & Johnson, P .C., 180 S. 

LaSalle Street, Suitt 3400, Chicago, IL 60601, 312.768.7800,1 . .). . .(!:>.)(§) 

If to the Settling Defendants: Eugene Schiltz, The Coleman Law Flnn. 77 W. Wacker 

Drlve, 48th Floor, Chicago, IL 60601, 312.606.8622, I land w~ (p)(§J 

Scott Porterfield, Barack J:crrazzano Kirschbaum & Nagelbcrg LLP, 200 W. Madison Street, 

S..u.I.~.J.9.0.0,Chlo.ago,JL .. 60606fll.2.984.3202,,'-l-· ______ __, 

If to Insurer: Nora B. Neary, Chubb Group of lnsunmce Companies, 120 Fifth Avenue, 

..................... f.i~.b..~gh. ... P.A.J.5222 •... 4 .. 12.4S6.887t.,'-l-· ____ __, 

E. Entire Agreement and Amendments. This Agreement COOBtitutea the entire 

agreement and understanding between and ll.fTiong the undendgncd Parties concerning the matters 

set forth herein and BUpCrscdcs any prior agreements or undcrwtandlngs. This Agreement may not 

be amended or modified, nor may any of Its provisions be waived, except In writing signed by 

the Parties bow1d thereby, or by their respective authorized attomey(s), or other 

representative(s). 

F. Titles and Captiups. All section titles and captions contained in this Agreement 

are fur convenience only and shall not affect the interpretation of this Agreement. 
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G. No Confidentiality. The undersigned Parties acknowledge that this Agreement 

shall not be confidential and will be disclosed pursuant to the Federal Deposit · Insumnce 

Corporation's applicable policies. procedures, and other legal requirements. 

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed 

by each of them or their duly authorized representatives on the dates hereinafter subscribed. 

Date: January __ • 2014 

Date: January __ , 2014 

Date: January __ , 2014 

940921.Y3 

FEDERAL DEPOSIT INSURANCE CORPORATION 
ASRECENERFOR~TDUPAGEBANK 

By:----------

Title:----------

Print Name:--------

Title: _________ _ 

PrintName:~b/A.r 8-uM 

WILLIS M. GILLEIT 

Title:----------

Print Name:--------

ROBERT J. JENSEN 

Title:----------

Print Name:--------
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G. No Confidentiality. The undersigned Parties acknowledge that this Agreement 

sball DOt be confidential and will be disclosed pwsuant to the Fedcml Deposit Insurance 

Corporation's applicable policies.~ and other legal requirements. 

IN WITNESS WHEREOF, the Parties hereto have caused 1his Agn:ement to be executed 

by each of them or tlu:ir duly authorized :representatives on the dates hereinafter subscri'bed. 

Date: January __ , 2014 

Date: January __ ., 2014 

Date: 181lU8lY __ , 2014 

Date: JBDWII)' --, 2014 

940921.93 

FEDERAL DEPOSIT INSURANCE CORPORATION 
AS RECEIVER FOR F1RST DUPAGE BANK 
By. __________________ _ 

Title: ________ _ 

PriDtName: --------

DOUGLAS BOUSKA 

Title:-----------

Prim Name:---------

ROBERT J. JENSEN 

Tide:----------

Print Name:--------
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Date: January :1.2 
(b)(6) 

, 2014 DEAN LAWRENCE ,Q 

I 
Title: 

Print Name:])GHAI L~~ct-= 

Date: January '2014 RONALD D. MERCER 

Title: ______ _ _ _ 

Print Name:------ -

Date: January __ , 2014 TIIOMAS NELSON 

Title:------ - --

Print Name: - ------

Date: January __ , 2014 RICHARD K. PEARSON 

Title:----- ----

Print Name:-------

Date: January __ , 2014 S. JAMES PERLOW 

Title:------ - --

Print Name:---- - --

10 



(b)(6) 

~:r~-:; :_. _ . ..._,201_4 . 

. . . . . ·: ' "'. · . . -. 
. ··:! 

·. · .. : ·::.· . .. . . . 
~----------------~ .· .. . 
~N-:_..,.-_· ..... · ----

~~ 2 7 .2014 .· RONAIDD,.MQltCHR 
m oo J mmmmOOm ..................................................... :: ............................ ,. .. :···········:· 

.. 
1: , L, • • • • ' . : • : • : : ~ " ' '".;: ~' 

. . . . . . :.· .. 1-M~--~---~----~~ 
~NIID': .. 1?8(J.t~D j) i1~-~ . . ·· .. ..:~-·!. 

,· 

·. - .,.~~-...... : __....· · ~·2014 
1.: · . 

.. : ... " ·! · 

·. 
~~----~~--~--. . ·.r 

.·.·!. . ;, ;. ltdat Mila.: ---------------.... .-. · . 
. . · r:. 

~~j·· .211~ 
. . . ... , . 

. . 
JUaWm X. PBAJt80N .. 

• • • ~ : • • • • .. : ' • 0 ~ :. 

·. 

. . ·. 

~~--------------
Pdat~ 

_____ ____;;..,._ __ 
. s. JAMBSPBRLOW . 

... •' 

~----------------
~~----------•'. 

•'. 

10 



___ . ,_ ...._...,.,_.,....-.,..... .- .... --- -- - - ··- ·-- .. - -- . - - - · _ ....,_,__._ _ _.,.. ___ ~--~---:~ 

Date: January __ , 2014 DEAN LAWRENCE 

Title:-- ----- - - -

Print Name:--- --- -

Date: January _ _ , 2014 RONALD D. MERCER 

Title:----- --- --

Print Name:-------

(b)(6) 
Date: January __ll,_, 2014 THOMAS NELSON 

... ................ ........ ... .. ........... J'"-........ ------.JL 
Title:----- - - -

Date: January __ , 2014 RICHARD K. PEARSON 

Title:-- --------

Print Name:-- - - ----

Date: January __ , 2014 S. JAMES PERLOW 

Title:------ ----

Print Name: -------
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- ............. ·- ' ·-·- · . : .. :.... ·--.... ·.:.....:....._·: 

Date: January __ , 2014 DEAN LAWRENCE 

Title:-- --------

Print: Name:--------

Date: January __ • 2014 RONALD D. MERCER 

Title:----------

Print Name:--------

Date: January _ _ , 2014 THOMAS NELSON 

Title:----------

Print Name:------ -

Date: January ~1 . 2014 otCHARI(K;:;FA&soN 
(b)(6) ___________ +-- ----

Date: January _ _ , 2014 

Title:--------=--

PrintName~~"""d ~ ~::Vedi'So'Y\ 
S. JAMES PERLOW 

Title:-- --------

Print Name:--------
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Date: January _ _ , 2014 DEAN LAWRENCE 

Title:----- --- -

Print Name:-------

Date: January _ _ .2014 RONALD D. MERCER 

Title:---------

Print Name:-------

Date: January _ _ , 20 I 4 THOMAS NELSON 

TitJe: -------- -

Print Name:-------

Date: January _ _ , 2014 RlCHARD K. PEARSON 

Title: ________ _ 

Print Name:------ -

Date: January :Z.5" , 2014 
(b)(6) _ _______ _ 

(b) 6) .. ·· 
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. .... -· ··-----------~-------------aii!II!:!::.ID 

Date: January ?- ') . 2014 

(b)(6) .................................................... ··························································· ································································ 
~, 

Date: January _ _ • 2014 JEFFREY M. VOSS 

Title:---------

Print Name:-------

Date: January __ , 2014 FEDERAL INSURANCE COMPANY 

By: ____________ __ 

Title:---------

Print Name:-------
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-~---

Date: January _ _ , 2014 JOSEPH E. SHULTZ 

Title:------- --

Print Name:-------

(b )(6) 
Date: January 1.·1 • 2014 

......................................... .......................................................... ................................................................ . 
• 

PrintName: JQfl.#l R. ~J.S 

Date: January __ , 2014 FEDERAL INSURANCE COMPANY 

By: ________ _ 

Title: _______ _ _ 

Print Name:-------
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' t . .., 

Dare: January __ , 2014 JOSEPH E. SHULTZ 

Title:---------

Print Name:-------

Date: January _ _ • 2014 JEFFREY M. VOSS 

Title:---------

~tN~: ________ __ 

Date: January /lf . 2014 
(b )(6 ) OOOOOOOOOOOoooOoo mo ooOOOOOOOOOOOOoooooooomoo ••••••••••••••••••••••••••••••••••••••••••ooOOOOOOOOOOOOoooooomom 

FEDERAL INSURANCE COMPANY 

By: ""' """ mm """""' l 
'( ·_c ;_· 

Title: ~ft Ct,l-!lfJ !JT-.&Jte~ 
PrintName: /(IJM IJ -AIEA~y · , 
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