This Settlement and Release Agreement (“Agreement”) is made as of this 29% day of
Oatober, 2013, by, between, and among the fllowing undersigned pacties: The Federa! Deposit
Tnsurance Corporation e Receiver for Benchmerk Bank ("FDIC-R™, on the one band, and
Richard Samuelson, John Medemach, Josepb DePrufo, Rickard Guersed, Richard Hansen, Gean
Kelley, and Fred T. L. Nomis (collectively, the “Defendamys™) along with Susan Carson (the
“Non-Defendent™ on the other hand. The FINC-R, the Defendants and the Non-Ugfendant may |

be referred to individually horews az “Party,” and, collectively, is the “Farties”

RECITALS

WHEREAS:

" Priorte December 4, 2009, Benclonark Back (“Benciimark” or e “Bank™) wase
depusitory institution organized and existing under G Iaws of the Site of Hlinols, and with its
principal place of business was located at One Worth Constitution Dirive, Aurora, Tinols;

On Decamber 4, 2009, Benchmark was closed by the [Mlinois Department of Financial
and Professional Regulalion and, pursusnt to 12 US.LC. § 182(c), the FDIC-R was appointed
Reveiver., Inaccordance with 12 VLE.C, § 1821{d), e FOICAR, ag Regeiver, suovesded o all of
Benchuark’s rights, titles, powers, aad priviteges, inciuding those with respeet to ils assals;

Among the assets (o which the FRIC-R, as Ksogiver, succeeded were any and all of
Benchmark’s glaims, demands, and causes of gotions agatngt it fovmer direstors, officers, and
employees arizing from the performence, nan-performance, and manner of performance of their
raspective fanctions, duties, aud acts as direcrors zadfar officors of the Bank;

The FDHC-R filed 8 coraplaint in the United States Distriet Court for the Northern Disriet

of Hlinols, entitted, Federal Deposit Insurunce Corporation as Reveiver for Benghumard Bank v,



Richard Somuelson, of al., Case No. 12-v-T907 (e "Action™), esseriteg claims apsinst the
Defendants, who had each served at various ifmes as direciors andfor sifizers of the Bank, The
Defendants deny ability for the FDIC-R s claims;

The FIMC-R did not name the NonDefendan in the Action;

The nadersigned Defendants, withoi any admission of lability, deem it in Gieir best
inderests to enter into this Agreament 0 avoid the usicerizinty, trouble, end sxpense of litigation;
and

This Agreement and the settlement underlying i were negatiated basad on a particaier st

of facts end circumstances which may or may not exist in other wattars.

NOW, THEREFORE, & consideration of the pramizes, undertskings, payinents, and
reieases stated herein, the sufficiency end consideration of which is hardby acknowledged, the
undersigned paréies apree, cach with the other, as Hillows:

FECTION I Puyaent to FDIC-R

A, Sedlement Punds.  As an essential covenant end condition o this Agreemen, the

Defendants shall cause payment to be meade 1o the FLNC-R in the sam of Four Million Doliare
{$4,000,000.00) (the *Sealement Punds” ) in full and complete settlerent of all eloims Hhat have
been mule or chuld be made by FIICWR agalnst die Defendants and the Non-Defendant, and the
ather Benchrmark D&OCs relasing 1o their positions as directors and/or sfficars of Benchmark and
the perfoumance, nen-performance, o manner of performance of thetr respective functions,
duties, and actions a8 dirsctors and/or officers of Beachmark,

B.

FPavment of Seitlement Funds.  Within thirty days of the date counsel for the

Defendants receives a illy sxaguted copy of this Agresrent (that is, the Agreement has been

exepted by cach sad every Party) {the 3p® day &z rafsresd 10 herelnafer g8 the “Payment Date”),



the Settiement Funds shall be delivared t the FDI{-R by a chack pavable to the Federal Deposit
insurance Corporation a8 Receiver of Benchinark Baslt. 1 the Settlersent Funds ee not zadd in
#ull by the Payment Dute, interest shali accrue on all unpaid amounts frols the Payment Date
until Hnally paid, at the mte of ens-year U. 5. Treasury bills a3 reported in the WALL S1REET
JoummaL at the end of the last querter immediately preceding e dete of this Agresment,

C.

i Mon-Pavment of Settlement Funds,  In addition, and without
walving any other rights that the FDIC-E may have, in the event that the Sottiemend Furds ar
not received in Rl by the FIHC-R on o before the Payment Date, then the FRIC-R, in fte sole
diseretion, shgll have the right to ) enforce this Agrsemen? against the Defendents, in which
event the Defendants agree to Junisdiction in the Unued States Dasirict Uourt for the Noither
Piigtrict of Hlinois; or (if) extend this Agreenent Jor any period of time undl it reovives the
Settisment Funds in full (including el scorued interest); or (1) dectare thiv Agreemeni mall and
void and sus on any and all clainss the FDIC-R may have as i thiz Agreement had never been
signed, in waich case the Ssttiing Parties congerd {o uriséiction in the Unted States District
Court for the Northern District of Iiineis and agree that any staiutes of limitations appliceble to
any such claims shail be tolled and extended from the daie of this Agreement to and Inciuding
fifteen (15) business days after this Agreement is declared null and vold.
SECTION IT: Refesses

A Releases oy PIC-K.  Effeciive upon receip in full of the Se@lement Funds, and
except as provided in Paragraphk 1.1 below, the FDIC-R, for itseil and its employees, officess,
direciors, administrators, represeatatives, agents, successors and axsigns, hereby fully, finally,

and generally releases and discherges cach of the Defendants and the Now-Detindant, and alt of

their respeciive heirs, execuiors, administrators, renreserdatives, agents, insurers, successors, and



assigns, from any and ail claims, demands, obligativns, damages, aclions, and causes of action,
whether known or unknown, whether accraed, inchoate, Hquidared, zontingent, actual or
asserted, direct or indirect, whether in law, equity, or otherwise, ncluding but not fireited W any
viclation of any state or federa! stewts, rule or regulation, or in eaquity, belonging to the FOIC-R
and’/or Benchmark, whather asserted or not, that arise from of 2alai2 o the Defendanic’ and the
Non-Defendant’s respective positions as direclors and/or officers of Benchimark, or the
perfornancs, non-performance, or manner of perfonmence of thely respective functions, duties,
and sctions as directors and/or afficers of Benchmark.

B.  BReleases! sdants and the N sfepdant of FDIC-R.  Effecive

simultaneously with the release granied in Parsgraph 11L.A abovs, the Defendantis and the Non-

Defendant, each on bohalf of himseif or herself individostly and for each of his or her respective
heirs, sxecutors, adminjsirators, sgents, representatives, Instrers, suncessors, and assigne, hereby
fally, finally, and generally release and discharge the FDIC-K and its employees, officers,
directors, administrators, represenistives, agen(s, successosns, sad assigns from any and sil

claims, demends, obligadions, demages, actions, ind causes of action, direct or indirect, whether

in law, cguity, or otherwise, thet arise Som or relate to the Defendants’ and the Nog-Defendant’s

positions g8 directors and/or officers of Benchmark, or the performance, nonwperforinance, or
wnanser of performance of their respective funetions, duijes, and actions ag directors andfor
oifieers of Benchmuark.

&, Nog-Defendant. Effective simulteacousiy

with the relesses granted in Parspraphs 1LA ang 115 above, the Defendants and the Not-
Defendant and 51 of thelr respective hedrs, executors, administrators, ageis, representatives,

insurers, sucesssors, and assigns hereby fully, finally, and gopesally releese and discharge each



other from any and all claims, demands, obligations, damages, actions, and causes of action,
direct or indiract, in law or Tn eguity. that ariss from or relaie 16 the performance, non-
performance, or manner of pert%zmzizzwsa of their respeciive functicne, duties, and actions s

direptors andlor officers of Benchraad,

_#

L Notwithstanding any other provision, by this Agreement, the FDIC-R doss
not releass, end evpressly preserves Tully and to the saroe exent as 1f the Agreernent had
rot been execuied, any clairss or eauses of sction:

(8)  Against the Defendents or the Non-Cefendant or any other person
or entity for lability, if eny, incurred as the maker, enderser, or guarantor of any
promissory not¢ or indebtedness pavable or owed by any of them (collectively,
the “Indehtedness Claims™ ) o the FDIC-R, the Bank, other financial institutions
that are inswed oy the Fodersl Deposit Insurance Corpoiation, including, withowt
fimitation, any Indebiedness Clalms acquieed by the FUIC-R, us successor in
inferest to the Bank or any person or sntity other than Rank;

(b)  Agsinst any person of entity not expressly released in Paragraph 1l
A of this Agreement; and

{¢}  Against the Defeadants, Non-Defendent or any othier person or
entity for {labiiicy refating w poy biesck of (his Agreement or againsi the
Defendants for any breach of the Confidentiality and Nen-Diselosure Agreerient
relating to the Action.

2. Notwithstarsling any other provision, nothiag ia this Agreement shall be

wonstrusd or intetpreted as Hdting, waiving, reieasing, or compromising the jurisdiction

i



and authority of the Feders! Deposit Insuramse Corporgtion in the sxercise of is
supervisory or regulatory authority, or o disshnish its ahility o institute administretive
enforcement rroceedings segking emoval, profubliton, or any other adminisirative
enfircement action,

3. Noiwithstanding any other provision, this Agreement daes ol purport to
waive, of intend 0 waive, any clatms which sould be brought by the United States
through either the Departoent of Justics or the United States Atorney’s Offios for the
Northarn District of THinods or for any other fedaral judicial district. [n addition, the
PDIC-R specificatly reserves e cight & seek court-ordered vestiivtion pursuan to the
relevant provisions of the Victim and Witness Protection Act, 18 US.CL § 3663, er suq.,
if appropriste,

4. Notwithstanding sny other provision, this Agreement does not release and
expressty preserves fully any lability relating o any breach of this Agreement.

SECTION I Memisaal of Actlon with Prejadice

With ire five doays of the issuance of the Settlement Funds as defined in Section 1sbove,
the PDIC-R and the Defendants will joinly file s Stipalation of Dismissal with Prejudics i the
Action, with all Parties t Do thewr own cosls and foes,

SECTIONTY: Wabver of Dividénds

To the exient, if any, that any of the Defendaniz was a shareholder of the Benk, and by
virtue therzof, is or may have been entitied to 4 dividend, payment, or sther distvibution upon
resolition of the recaivership of the Bank, such Defendants horsby esgign to the FDIC-R any and

ai] right, title, and iaterest in and o any and all such dividends, payments, or other distcibutions,



BECTIDR V: Represeatations and Covensnts

PRI pepresents that it has not sransferred or
revigned any claim or cause of action that it has held or may have ever held or owned agzinst sny
of the Defendants or the Non-Uselendant,

B.  NoAdmission of Liabifitv. The Defendents expressiy deny the clains asseried

by the FDEC-R aguinst the Defendants. Pach Party acknowledges snd ngrees that the metters set
forth n this Agroement consiifute the soitlement and compromise of disputed claims, god that
this Agreement is not an admission o avidence of liabitity by any of them teganding any clgim
or of the validity of any defense to such claim,

G Execution in Counterperis.  This Agreement may be exeauted in counterparts by
one or mote of the Parties herett, and all such connterparts when go exesuted shall, iogather,
sonstitte the foal Agreement, as if one docunent had beew aigned by sll Paties hereto; and
each such counlerpart, apon execution znd delivery, shall be desmed a complete original,
biading the Party or Parties subscribed thereto upon the execution by all Parties (o this
Agreement, Facsimile or e-mailed sigratures shall be considered the 2amo as originals.

s Jinding Effect. Each ol the undervigned pevsons represonts and warrants that he
or she or B is a Party hereto, or is authorized 10 sign this Agreement on behalf of the respective
Party, and thai he or she or it hug'the capacity und the filll power and authority to bind suzh Party
to each and every provision of this Agreement. Each Fariy represents and warrants that he or she
or i inlends fo canry out the obligations of this Agreerent. This Agreement shall be binding
upon and inues to the benefit of the undersignnd Parties and their respective heirs, sxecutors,

adrmyinistrators, represenistives, sucoessars, aid assigns,



E.  Choiceof Lew. This Agreement shall be interpreted, construed, and enforse
according to spphicable federal law or, In its abeence, the laws of the State of Nlinols withopt
regard 1o the cholce of law poinciples of federal law and/or Diineds law,

3 Entire Agreement and Amendments.  This Agreement constitutes the entire
ngreement and understanding between the FINC-R and the Defendanis and the Non-Defendan:
voncerning the matters set forth nerein. This Agreement may not be amended or modified except
by snother weltfon instrament signed by e Party or Parties to be bound theveby, or by thede
respective authorized attornev{(s) or other represenistive{s). The Partics agree that ifsay
provision of the Settlement and Release Agreement or any application thereofis held o be
imvalid, the invalidity shall not affect cther provisions or epplications of this Settloment and
Belease Agreement, without prejudice 10 any Pacty's vights #t law and/or in equity o establish
otherwise, nnless the absence of the Invalid provision(s) would maks this Agreement
uneanscionable,

G, Specific Rt iles and Discladmer.  Defendants Gueard,

Hansen, Keiley, Medernach and Nords ("Disclosing Defendants”) expressly ackunowledge that in
determining to settie the claims relessed herein, the FDUC-R has ressenably and jusiifiably reled
upons the acouracy of the nancis! information in the sworn fnancial statemonts (the *Financial
Disclosures™), as provided by Disclasing Defindants 1o the FOIC-R. Each Disclosing Defendant
sxpressly repiosents th#t his own Financial Disclosure as provided 1 thie FLIC-R was matetially
aecurate &l the dme and in the form provided to the FOIC-R. 17, as provided in his Finaneial
Dischesures, any Disclosing Cefendan Biled to disclose eny matarisl intorest, legal, equiable, o
beneficlal, in any material asset, such Disclosing Defendant agrees to conperute fully with the

FDIC-R o transfer his inierest in such asset to the FDIC-R and o sign any and all documenis




necessary o transfer his interest therein to the FDIC-R. In addition, if any Disclosing
Defendant’s Finanvial Disclosures did rot disclose any material sterest, legal, equitable, of
beneficial, in any maeteria! asset, fee FDIC.R inits sole discretion, may exareise one or more or
all of the foliowing addifional rsriedies:
(i}  The FDIC-R may declare the releass goanded 1o sny such Disclosing
Defendant as null and void, 1o which declaration such Diseloging Defendant shall
Consent;
{2} The FDICHE may retain the Seitlement Fuds; and/or
{3)  The FDIC-R may sue such Disciosing Defendant for damages, an
injunetion, and specific performance for the breach of this Agreement,

H.  Reasopaole Cooperation.  The vadersigned Farties agree 10 cooperate in good
foith 1o effectuate 811 the terms and conditions of thiz Agreement, including Joing or causing
their agents and attorneys to do whatever is reasonably neoessery to effecteate the signmng,
delivery, execytion, filing, recording, and eniry of any docunients reasonably necessary te
perform the terms of this Agreemznt,

i Advice of Coungel.  The Parties hereby acknowledge that they have read this
Agreement, that they have had the spporiunity to Consult with sad obtan the pdvice of counsel
prior fo executing this Agresment, snd ¢ huve this Agreement explained to themn by counsel.

J. Mgtliges. Any notices reialing to or arising out of this Agreement shall be in
writing sent by email and registered of certified mail, reture receipt reguested, shall be desmed
deiivered when received by the Party (o whom 1L iy sent, aad shall e addressed as follows:

To the FIHC-R:

Susan Valentine
Rubinson Curley & Clayton, P.C.



300 South Wacker Drive, Saite 1700
Chicago, IL 60606

oo I
and

L. Anthony Lehr

Coamnsal

Federal Deposit Insurance Corporation
3501 Fauirfax Drive

Arlington, VA 22226-3500

To Richard Sarmuslzar:

John M. George, Jr.
Katten & Termple LL?P
542 South Dearborn, Suite 14 Floor
Chicago, 1L 60505
(b)ye) |

To John Medernach, Joseph DePaulo, Richand Guerard, Dean Kelly, snd Fred T,

L. Nosris:

Robeat Ambrose
Howand and Howard
200 South bichigan, Suite 1100
Chicapo, I 65604
o6y e |

Morgan FHirst

Jones Day

77 West Wacker Drive
Chicage, Tlinois 60601

(byey I I
K Recitals, The recitals are ingorporated berein and made a purt of this

10



IN WITNESS W,

HEREOF, the Parties hersto have caused this Agreement to be
execuded by each of them or their duly authorized representatives on the dates hereinafler

subsoribed

FEDERAL DEPOSIT INSURANCE
CORPORATION as Heselver for
Benchmark Bank, Aurors, Hlings

By

Namer_Z - ANTHAIT LEAR
Tile: € tatamm e il
Date:  foH~

¢ -/% DEFENDANT
JOHN MEDERNACH

Diste:

DEFENDANT
JOSEPH DEPAULO

{iate;

DEFENDANT
ARD GUERARD

i




i WITNESS WHEREOT, the Parties hereto have caused fhis Agreament to be
execated by suol of thein or their duly authorized representatives on the dates hevelnafier

subseribed,

FEDERAL DEPOSIT INSURANCE DEFENDANT
CORPORATION as Receiver for UCHARD SAM

Bescheanrk Benk, Anvora, Hinsi

By: | o Dae’ 1O 24 [\ 2
Narme: ' ' o
it

Diae: DEFENDANT

JOHN HEBERNACH

Date:

W

TEFENDAT
BEPAULO

JOSEPH

Diate:

DEFENDANT
RICHARD GUERARD

RICHARD HANSEN

Drate:

i1



T OWITHNESS WHEBREDP, the Parties hereto have caused this Agrecment to be
execuied by caoh of them o thelr duly suthorized representatives on the daies herainafisr

gubgoribad,

FEDERAL DEPOEIT INBURANCE BEVEMDANTY
CORPORATION as Foesiver {oy BICHARD BAMURLSON
Benehaark Baak, Avvars, THinoks

Nemer
Titley _ .
Date: BEFEPIANT

JUHN MEDERNACH

DREFENIANTY
HOSEPH DEPAULG

DREFENGANT
HICHARD GUBRAHRD

DEEENDANYP
RICHARD HANSEN

24



N WITNESS wH

¥, the Parties hereto have caussd this Agreement o be

executed by each of them or thelr duly suthorived representatives on the dates hereinafier

submoribed,

] WL BEPOSIT INBURANCE
CORPUORATION as Reegiver for
Benchmark Bask, Aurvors, Hlinsks

i1

DEFENDANT
HICHARD SAMUELSON

Dlate>

DEFENTIANT
SO MEDERNACEH

Date:

DEFENDANT
JOSEPHT DEFAULO

}:}&g&?’ e‘ f‘{j/ s *“g 2 g:’:}& {ix fé‘ ,?’

DEFENDANT

DEFENDANT
RICHARD HANMSEN

Diate:




IN WITNESS W

CREQE, the Parties horeto have caused this Agreem

executed by each of dem or thelr duly muthorized representatives on the dates hereinafter

submoribed,

DEFENDANT
RICHARD SAMUELEON

gy: 3 o + L . g}m: ] o
Hame:
Title:
Pt

Date:

DEFENDANT
JOSEFH DEFAULG

i3



1M Wy

exsvmed by sach of them or their duly authordzed epresentatives on the dales herdingfisy

subseribed.

FEDERAL DEPOSIT INSURANCE
CORPORATIDN s Receiver for
Benchmark Bask, Aarora, o

By

Harme:

Titie:

Daie:

1%

DEFENDANT
RICHARD SAMUELSON

DEFENDANT

JOHN MEDERRACH

...... S B 1 . et g 0 ik A

Tlate:

DEFENDANT
JOSEPH DEPAULO

Date;

—— St gl 2 s e

DEFENDANT
RICHARD GUERARD

(b)(8)




(b)(6)

Diate:




ii

DEFENDANT
DEANKELLEY

DEPENDANT
FREDT . Nemms

TE__ Theo S, e |

NOUNDEFENDANT
SUBAN CARBON

Diate: '




(b)(ap;zwzms

268 IRRSALBS184

DEFENDANT
DEAK KELLEY

FEI7G PoRiB/0%8

Daates

DEFEMDANT
FRED T.L.NORRIS

Diate

MON-DEFENDANT
SUSAN CARBON

Drare: PYETYIE




