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(b)(4) 

to be part or this Agreement. the FDIC -R has determined that it will dismiss the FDIC-R 
Claims against Cohen and Lawrence (such claims were not asserted against Perrine). with 
prejudice, but in doing so, FDIC-R fully reserves its rights to pursue the Excluded Claims 
against Cohen, Lawrence, and Perrine: and 

WHEREAS. Omni purchased Directors and Officers I Company Liability Insurance 
............... .P..9.li!=.yJor.F.inanciaL1nstitutions,No-J.................. I from Progressive, with a policy period of 

12:01 AM June 9, 2007 to 12:01 /\M June 9, 200~. with an extended reporting period until 
12:0 I AM July 9. 2009, as issued to the I Junk. us a Named Insured and under which the 
Settling Defendants arc ''Insureds" ("D&O Policy"); and 

WHEREAS. FDIC-R asserted the FDIC-R Claims against the Settling Defendants. 
and Progressive has agreed to advance th~.! Settling Defendants' defense fees and costs in 
connection with the FDIC-R Claims in the FDIC-R Action subject to a reservation of rights : 
and 

WI IERE/\S. Progressi\'e filed a declaratory judgment action in the United States 
District Court for the Northem District of Georgia, captioned as Progressive Casualty 
ln.wra11ce Compa11y v. FDIC. us Recein:r of Omni National Bank. et a/. , Case No. 0 I: 12-
CV-01103-RLV ('·Coverage Action'') seeking, i111er alia, a declaration that the 0&0 Policy 
docs not provide coverage for the FDIC-R Claims based upon the "Insured vs. Insured" 
Exclusion in Section V.J (as amended by endorsement Form No. 5093 (01/95)) and the carve 
out from the definition of "Loss'' in Section IV.N .(3) of the 0&0 Policy. The FDIC-R and 
the Settling Defendants have each filed answers to the Coverage Action asserting that the 
fDIC-R Claims arc covered under the D&O Policy; and Stephen M. Klein ("Klein") has 
lilcd a counterclaim; and 

WHEREAS. Settling Defendants represent and warrant that they have not transferred, 
assigned or otherwise impaired their rights. title. or interests with respect to any claims, 
rights, and/or causes of action against Progressive for coverage relating to, or arising out of. 
the D&O Policy, \he FDJC-R Claims. the FDJC-R Action, and/or the Coverage Action: and 

WI IEREAS. the FOIC-R alleges d;unagcs in the FDIC-R Action that far exceed the 
policy limits of the D&O Policy; and 

NOW. THEREFORE. in consideration of and in reliance upon the recitals, mutual 
covenants. promises, obligations and unJerst;mdings contained in this Agreement, and other 
good and valuable consideration, and intending to be legally bound thereby, the FDIC-R, 
Progressive. and the Settling Defendants mul\lally agree as follows: 

I. Purpose. The purposes of this Agreement urc to establish a procedure to resolve the 
Coverage Action that has been filed by Progressive and also to settle the FDIC-R Claims 
against the Settling Defendants without 1hc need for costly and time-consuming litigation of 
the FDIC-R Claims on the merits and without concessions or admissions by any Party as to 
the strengths or weaknesses of the Parties' claims or defenses. As described more fully in the 
following paragraphs of this Agret.:mcnt. the FDIC-R Claims are settled for what is defined 
hereafter as the Settlement Amount. the collection of which shall come solely from 



Progressive, but only in the event the FDlC-R, for itself and as assignee, prevails in the 
Coverage Action. These terms arc described more fully below. 

2. Recitals. The Recitals to th is Agreement arc incorporated into and made a part of 
this Agreement; titles of paragraphs arc for convenience only and arc not to be considered a 
part ofthis Agreement. 

3. The FDJC-R Claims Will ~ot Be l.iti~alcd and Only Two Issues in the CO\·eragc 
Action Will Be Litigated. 

a. The:: Coverage Action will be narrowed as follows. Progressive will not assert or 
litigate any defense to coverage in connection with the settlement of the FDIC-R 
Claims described in this Agreement except those presently set forth in Counts I and II 
of the Complaint in the Coverage Act ion. The court in the Coverage Action 
previously granted summary judgment to Progressive on Count IV of the Complaint. 
The FDIC-R. for itself and as assigncc. and the Settling Defendants will not oppose 
Progressive· s cfTort to secure the entry of a final judgment in Progressive· s favor on 
that Count and agree not to take any action inconsistent with the court's grant of 
summary judgment regardless whether Progressive secures entry of fi nal judgment. 
Other than the foregoing, Progre~sivc waives all challenges, objections to, and 
coverage defenses with respect to the FDlC-R Claims or any clement of the FDIC-R 
Claims as w any of the Settling Dclcndants. Progressive stipulates, covenants, and 
agrees thut: (I) The FDIC-R 's covenants to dismiss claims and causes of action in the 
FDJC-R Act inn (as set forth below) shall not bar FDIC-R ' s, for itsel f and as assignee, 
recovery of the Settlement Amount !"rom Progressive in the Coverage Action; (2) the 
FDIC-R Action alleges that the Sculing Delcndanls each committed a Wrongful Act 
(as used and defined in the D&O Policy) arising out of or related to the FDIC-R 
Claims; (3) the FDIC-R Action alleges damages against the Settling Defendants for 
the FDIC-R Claims that arc in excess of the Senlcment Amount; (4) the Settling 
Defendants are legally obligated to pay the Settlement Amount pursuant to Section 
I.A and IV.N in the Policy; and (5) the covenants in this Agreement arc not a defense 
to coverage. except as expressly provided otherwise herein. Progressive further 
agrees that neither the FDIC-R Claims nor uny clement of the FDIC-R Cla ims wi ll be 
litigated, disputed, or interposed as or in support of any coverage defense in the 
Coverage Action or in any other nction or proceeding, except as othcnvisc stated 
herein. Any requirement of judgment or adjudication against the Settling Defendants 
establishing an obligation to pay before an action is taken against Progrcssi\'e is 
herchy wai,·cd by the Parties. As a result, there is no need for the FDIC-R and the 
Settling Defendants to litigate the FDJC-R Claims in the fDIC-R Action. Progressive 
hereby expressly acknowledges that Section XVI.F of the D&O Policy shall not be 
asserted as a defense to co,·erage and also expressly acknowledges that. if the FDIC
R. for itself or as assignee, prevails in the Coverage Action or ifthc FDIC-R, for itself 
or as assign~c. and Progressive settle the Coverage Action, the shall not he required to 
obtain a judgment in the FDIC-R Action or to otherwise establish any liability against 
the Settling Defendants in order h> obt.tin the Settlement Amount. 
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b. The FDIC-R and Progressive agree lor purposes of the Coverage Action that the 
damages claimed by the FDIC-R in the FDIC-R Claims, and that arc at issue in the 
Coverage Action. arc amounts to which the FDIC-R claims to be entitled for tortious 
claims of gross negligence, negligence. and breaches of duty by the Settling 
Defendants in connection with making or approving loans from the Bank to Bank 
customers or failure to supervise and those damages are measured by the entire 
amount of those loans plus interest minus any recovery, such recovery to include but 
not be limited to any payments, sales recovery, or salvage. The initial Settlement 
Amount, delined bdow, comprises such claimed damages. 

c. Within I 0 days of the Effective Date, as set forth in paragraph 13 of this Agreement, 
the FDJC-R and the Settling Dcfcmlants shall jointly stipulate to dismiss, with 
prejudice and in the form attacheJ hereto us Exhibit A, the FDIC-R Claims as against 
all defendants against whom they were asserted, with each Party to hear its own 
attorneys' fees and costs as these were originally incurred; pro,•ided, however, that 
the Court shall retain j urisdictinn to specifically enforce the terms of this 
Agreement. The FDIC-R shall not dismiss the Excluded Claims. All claims arising 
out of actions before June 9, 2008 shall be dismissed. The FDIC-R, for itself ami as 
assignee, ami the Settling Defendants hereby stipulate and agree that it/they will not 
seck, directly or indirectly, to rc~over against Progressive for any settlement. 
judgment, or other amounts in any way arising from or incurred in connect ion with 
the Excluded Claims. 

d. No Reimbursement of Advanced Defense Costs or the Settlement Amount from 
the Scttlin~ Defendants. Progressive hereby fully and finally relinquishes and 
waives any right to recover, claim or seck reimbursement from the Settling 
Defendants llr the FDIC-R. for itself and as assignee. for, any amounts advanced to or 
for the bcm:fll of any of the Settling Defendants for Defense Costs (as defined in the 
Policy), even if Progressive prevails in the Coverage Action, and Progressive further 
covenants and agrees not to seck to recover. claim or seck reimbursement for. any 
portion of the Settlement A111ount from any of the Settling Defendants. 

e. J<:xprcss Reservation . The dismissal in subparagraph c. above shall not be deemed a 
release or waiver of, and the Part ies agree the following are expressly preserved fully 
and to the same extent as if the Agreement had not been executed, I) any claims or 
causes of action against the Settling Defendants or any other person or entity for 
liability. if any. incurred as the maker, endorser or guarantor of any promissory note 
or indebtedness payable or owed by them to FDIC. FDIC-R. the Bank, other financial 
institutions. or any other person or entity, including without limitation any claims 
acquired by the fDIC-R as successor in interest to the Bank or any person or entity 
other than Bank; 2) the FDlC's exercise of its supervisory or regulatory authority or 
to diminish its ability to institute <tdministrativc enforcement proceedings seeking 
removal, prohibition or any other administrative enforcement action; 3) any claims 
which could be brought by the UuitcJ States through either the Department of Justice, 
the United States Attorney's Office for any federal judicial district, including the right 
to seck coun ordered restitution pursu<mt to the relevant provisions of the Victim and 



Witness Protection Act. I X U.S. C. § 3663, £!.:. ~. if appropriate; 4) any and all rights 
that the FDIC has to restitution from Levine under the Judgment in a Criminal Case 
entered against Levine on May 5, 2011 (as modified on June 8, 2011) in the case 
captioned l.:nited Stares 1'. l.evine. Case No. l :09-cr-00554-JOF-1, United States 
District Court for the Northe rn District of Georgia, Atlanta Division; 5) any and all 
rights that the fDIC has to restitution from Lawrence under the Judgment in a 
Criminal Case entered against l.uwrl'IH:C on June 3, 20 II in the case captioned United 
States 1'. Lall'rence, Case No. l : 10-cr-00476-WBH-1. United States District Court for 
the Northern District of Georgia , Atlanta Division: and 6) the FDIC-R Claims against 
the Settling Defendants solely to the extent necessary to perfect the assignment 
referenced in Paragraph 4 a11d to litigate and resolve the Coverage Action. 

4. Settling Defendants Assignment In the FI>IC-R, Release of Progrcssin, and 
Co,·enant Not to Sue FDIC and FDIC-R 

a. For valuable consideration. thl! rct.:eipt and sufficiency of which arc hereby 
acknowledged by the Settlillg Defendants, the Settling Defendants, upon the Effective 
Date as set forth in paragraph 13 of this Agreement, solely to the extent necessary to 
enable the FDIC-R to pursue recovery in the Coverage Action of the Settlement 
Amount on the tcnns described herein. irrevocably assign to the FDIC-R any and all 
of their rights, title, and interest with respect to any claims, rights, umVor causes of 
action against Progressive for coverage relating to or arising out of the 0&0 Policy. 
the FDIC-R Claims, the FDlC-R Action and/or the Coverage Action including but not 
limited to all statutory rights, contractual rights. and rights arising in tort or otherwise. 
relating to Progressive's duties to defend, pay defense costs or indemnify the Settling 
Defendants for the FDIC-R Claims in the FDIC-R Action and to scule and pay the 
FDIC-R Claims on behalf of the Settling Defendants, and to settle and pay for the 
settlement of the FDlC-R Action on behalf of the Settling Defendants ("The Settling 
Defendants' Claims and Rights Under the D&O Policy"). Nothing in this paragraph 
shall entitle the FDIC-R, for itself or as assignee, to recover or to seck to recover from 
Progressive any amounts in addition to the Settlement Amount, except as provided in 
paragraph 7. and the FDlC-R. for itsdl'and as assignee, shall not assert any claim for 
"bad faith," breach of the covenant of good faith and fair dealing, or any claim based 
on Progressive's handling of the Settling Defendants' claim for covcragL! under the 
D&O Policy in the Coverage Action or any other action. 

b. Except to the extent assigned to th~ FDIC-R in Paragraphs 4.a and 4.b, upon 
dismissal of the FD1C's ( ' laims. the Settling Defendants on behalf of themselves 
individually. and their respective heirs, executors, administrators, trustees. receivers. 
and successors. hereby release. acquit. and forever discharge Progressive and its 
parents. subsidiaries. affiliates. and rcmsurcrs. and their respective owners, officers. 
directors, shareholders, cmploy~es. attorneys, managing general agents. agents. 
rcprescmatives. successors. and assigns from any and all actions. causes of action. 
suits. claims for sums of money, contracts. controversies, agreements. promises, 
liabilities, costs, attorneys· fees. expenses, interest, recoupment of defense costs, 
damages, settlements, judgments, awards, and demands whatsoever, direct or indirect, 
at law or in equity, known or unknown, foreseen or unforeseen, asserted or 



unassertcd. whether now existing or hereafter arising. in connection with. that arise 
from or relate to the Settling Dcfcndnnts' Claims and Rights Under the D&O Policy. 

c. The FDIC-R, upon the Effective Date as set forth in paragraph 13 of this Agreement. 
assumes all rights, title and interest with respect to the Settling Defendants' Claims 
and Rights Under the D&O Policy assigned in paragraph 4.a. The Parties hereby 
waive the requirement established in Section XVI.B and/or any other applicable 
provision of the D&O Policy that any consent to assignment be physically endorsed 
to the D&O Policy. The Parties stipulate that the assignment set forth herein satisfies 
the requirement that Progressive consent in writing to this assignment as required by 
Section XVLB andfor any other provision of the D&O Policy. No Party shall 
challenge or object to this assignment in any manner or for any reason whatsoever. 
This assignment shall be effective upun the Effective Date as set forth in 
pantgntph 13 of this Agreement. 

d. The Parties agree that the Seuling lkfcndants and the FDIC-R have fully satisfied 
Section X VI.F and any other applicable provision of the D&O Policy and that this 
Settlement Agreement constitutes a written agreement among the Parties pursuant to 
which Progressive's obligation to pay ''Loss" as defined under the D&O Policy shall 
be finally detcm1ined in accordance with this Settlement Agreement and the D&O 
Policy, subject only to the coverage defenses set forth in Counts I, II and IV of the 
Coverage Action. The Panics <~grec that the Settling Defendants are legally obligated 
to pay the Settlement Amount pursuant to Section I. A and IV .N in the Policy, but that 
FDIC-R, for itself ami as assignee, may only seck to recover any funds contemplated 
by this Agreement and available to the Settling Defendants under the Policy through 
the Coverage Action, which will be litig<lted as described herein. Progressive waives. 
and will not assert, any argument that the Settling Defendants, by entering into this 
Settlement Agreement, arc not legally obligated to pay any sums pursuant to Section 
LA and IV.N in the Policy. 

c. Upon the Effective Date of this Agreement as set forth in Paragraph 13. the Settling 
Defendants stipulate, promise and covenant not to sue under any legal theory 
whatsoever. the FDIC or the FDIC-R and its representatives. agents. successors. and 
assigns. Th~ Settling Defendants further stipulate. promise and covenant not to sue 
Progn:ssivc under any legal theory whatsoever relating to the Settling Defendants' 
Claims and Rights Under the D&O Policy. 

5. Lloyds Coverage Action. The Parties agree that nothing in this Agreement shall be 
deemed to waive or modify any claims or defenses which the Panics may have (whether 
or not currently asserted) in the declaratory judgment action now pending in the United 
States District Court for the Northcm District of Georgia in the matter styled as Cerlain 
Underwriters at Lloyd's, London v. Fcd£'ml Deposit lnmrance Corporation, as Receiver 
of Omni Natio11al Bank, C!l. a!., Civil Action No. I: 12-cv-0 1740-RL V (the "Lloyd's 
Coverage Action"). Provided that nothing in this pardgrnph shall be deemed to allow any 
recovery by FDIC-R, for itself or as assignee, from Progressive beyond the Settlement 
Amount as defined herein. Any rcsolut ion of the Lloyd· s Coverage Action and/or the 



Excluded Claims shall not include or purport to create or assign any right of recovery by 
FDIC-R. Klein . Lawrence, Cohen or Perrine, against Progressive. 

6. Partial Dismissal of Coverage Action. Within 10 days of the Effective Date of this 
Agreement as set forth in paragraph 13. (a) Progressive shall dismiss Counts Ill and V 
through X of the Complaint in the Coverage Action against the FDIC-R and the Settling 
Defendants, with prejudice, each party to bear its own fees and costs, (b) Progressive 
shall move for the entry of final judgment in Progressive's favor on Count JV of the 
Complaint, and FDIC-R, for itself and ns assignee, and Settling Defendants shall not 
oppose, each pnrty to bear its own fe~.:s and costs; and (c) Klein shall move to dismiss his 
counterclaim against Progressive without prejudice, each party to bear its own fees and 
costs, and FDIC-R and Progressive shall not oppose; and (d) the Parties shall jointly 
stipulate and move to substitute the FDIC-R as Assignee of Bennan, Greenblatt, Klein, 
Lawson, Levine, Livengood, and Patten for the Settling Defendants in the Coverage 
Action and mo\'c to amend the caption to reflect this change in the fonn attached hereto 
as Exhibit B. Progressive further agrl!cs it shall not seck leave to amend the Complaint in 
the Coverage Action without written consent from the FDIC-R to be provided at the sole 
discretion of the FDIC~R. The fDJC-R further agrees it shall not seek leave to amend its 
answer in the coverage action without the written consent from Progressive, to be 
provided at the sole discretion of Progressive. The FDIC-R, for itself and as assignee, 
will not file any Counterclaim in the Coverage Action. Provided, however, that nothing in 
this paragraph shall be construed to frustrate the FDIC-R's and Progressive's intention to 
litigate Counts I and II of the complaint on the merits. 

7. The Settlement Amount. Within 20 calendur days of the Effective Date of this 
Agreement as set forth in paragraph 13. Progressive will seek a court order to place the 
original amount of Seven Million Five Hundred Thousand Dollars ($7,500,000) (the 
"Initial Settlement Amount") into the Court Registry fund, pursuant to Local Rule 67 of 
the Northern District of Georgia. The Initial Settlement Amount will be held for the 
benefit of the FDIC-R, for itself and as assignee, and Progressive in accordance with 
paragraph 8 below. For purposes of this Agreement, the "Settlement Amount" shall 
mean the Initial Settlement Amount, plus all interest accrued thereon. The Settlement 
Amount shall not include. and no Party shall seek from any other Party, any other 
amounts of any kind or character. including, but not limited to pre and post judgment 
interest, fees or costs. Other than the Settlement Amount, the FDIC-R, for itself and as 
assignee, shall not seek to collect any other amounts against Progressive in connection 
with the FDIC-R Action. AU costs and fees payable to the Court or as required by the 
Local Rules shall be handled as provided in Local Rule 67. 

8. Release of the Settlement Amount from the Registry Upon Final Coverage 
Judgment. The Parties agree that the Party that prevails by final judgment in the 
Coverage Action. after exhaustion of nll rights of appeal or review ("Final Coverage 
Judgment"), is entitled to receive the Settlement Amount from the Registry and each 
Party shall cooperate in the motion for the disbursement of the Settlement Amount from 
the Registry to the prevailing Party in the Coverage Action. Progressive shall be deemed 
the prevailing party if in the Final Coverage Judgment with respect to Count 1 of the 
Complaint in the Coverage Action (addressing § V.J of the D&O Policy) the Coun rules 
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that the Insured v. Insured exclusion precludes all coverage under the Policy for the 
FDIC-R Claims or. with rcspe~:t to Count [I (addressing~ IV.N of the D&O Policy). the 
Court rules the carvcout from the definition of "Loss" precludes coverage under the 
Policy for the damages claimed by the FDIC-R in the FDIC-R Claims, which the Parties 
have defined in paragraph 3.b. FDIC-R. for itself and as assignee, shall be deemed the 
prevailing party if in the Final Coverage Judgment Progressive docs not prevail on either 
of those counts. 

9. Settlement of the Coverage Action and Release of the Settlement Amount. 
Progressive may settle the Coverage Action at any time prior to a fina l Coverage 
Judgment by dismissing the Coverage Action with prejudice and filing a motion and 
obtaining an order for the disbursement of the full Settlement Amount from the Registry 
payable to the FDIC-R. The FDIC-R, for itself and as assignee, and Progressive shall 
cooperate in making any filings necessary to effectuate this provision. Upon such a 
senlcmcnt, each party wi ll bea r its own al\orney's fees und costs. 

I 0. No Con I ribu tion. The Parties acknowledge and agree that the Settling De fcndants shall 
not under any circumstances be required to contribute to any settlement, judgment. or 
other form of payment, including payment for indemnification or reimbursement of 
amounts advanced for Defense Costs unde r the Policy, to the FDlC-R, Progressive, or to 
any related party, arising from or in any way related to the FDIC-R Claims. 

II. Representations and Acknowledgements. 

a. Execution in Counterparts. This Agreement may be executed in counterparts by 
one or more of the Parties named herein and all such counterparts when so executed 
and delivered shall together constitute the final Agreement, as if one document had 
been signed by all Parties hereto; and each such counterpart, upon execution and 
delivery, shall be deemed a complete original, binding the Party or Parties subscribed 
thereto upon the execution by all Parties to this Agreement. 

b. Binding Effect. Each of the undersigned persons represents and warrants that they 
nrc a Party hereto or arc authorized tn sign this Agreement on behnl f of the respective 
Party, and that they have the full power and authority to bind such Party to each and 
every provision of this Agreement. This Agreement shall be binding upon and inure 
to the benefit of the undersigned Parties and their respective heirs. executors, 
administrators, representatives, successors, and assigns. 

c. Choice of Law and Interpretation. This Agreement shall be interpreted, construed 
and enforced according to applicable federal law or, in its absence, the laws of the 
State of Georgia. The Parties each acknowledge that this Agreement was drafted 
jointly by them and, therefore. if any court of competent jurisdiction finds a portion or 
portions of this Agreement ambiguous, this Agreement shall not be construed for one 
party and against another. 

d. Se\'crability and Sun·h·al. If any portion of thi s Agreement is held by a court of 
competent jurisdiction to conf1icl with any federal. stat c, or local law, and as a result 



such portion is declared to be invalid and of no li.>rcc and cncct in such jurisdiction. 
all remaining provisions of this Agreement shall otherwise remain in full force and 
efTcct and shall be constmcd as if such invalid portion or portions has not been 
included herein. All rights and obligations survive termination of the Agreement and 
a Final Coverage Judgment. 

c . Entire Agreement and Amendments. This Agreement constitutes the entire 
agreement and understanding between and among the undersigned Parties concerning 
the matters set forth here in. This Agrc~ment may not be amended or modified except 
by another written instrument signed by the Party or Parties to be bound thereby or by 
their respective authorized attomey(s) or other rcpresentative(s). A waiver of any 
right under this agreement is only effective if it is in writing and it applies only to the 
party to whom the waiver is addressed and to the circumstances for which it is given. 

f. Specific Representations, Warranties, and Discla imer Relating to Financial 
In formation. 

i. Each Settling Defendant has submitted to the FDIC-R an affidavit of financial 
infom1ation or sworn/certified financial infom1ation. Each Settling Defendant 
expressly acknowledges that, in dctcnnining to sett le the claims herein, the FDIC-R 
has reasonably and justifiably relied upon the accuracy of the financial infonnation 
submitted by that Settling Defendant to the FDIC-R. The Settling Defendants 
severally, but not jointly. swear and affirm that all financial information in the 
affidavits provided to the FDIC-R was true and accurate at the time of submission and 
that no material change has occurred since the affidavit was provided to the FDIC-R. 
The FDIC-R has no obligation to independently verify the completeness and accuracy 
of that financial infom1ation. The Settling Defendants expressly acknowledge that in 
determining to enter this Agreement, the FDIC-R has reasonably and justifiably relied 
upon the accuracy of financial information in the affidavits submitted. 

ii. If, in their affidavits or swom/certified financial information. a Settling 
Defendant has failed to disclose any material interest, legal, equitable, or beneficial. 
in any asset. then that Settling Defendant agrees to cooperate fully with the FDIC·R 
to transfer his/her interest in the ass~.:t (s) to the FDIC-R and to sign any and all 
documents necessary to transfer that interest in the asset to the FDIC -R. 

12. Reasonable Coopcnttion. 

1. The Parties agree to cooperate in good faith to effectuate all the tcnllS and 
condit ions of this Sett lement Agreement, including doing or causing their agents and 
attorneys to do whatever is reasonably necessary to effectuate the signing, delivery. 
execution, filing, recording, and entry of any documents necessary to perform the 
terms of this Settlement Agreement. 

ii. Further, the Settling Defendants agree to cooperate fully with the FDIC-R and 
Progressive in connection with any action required under this Agreement. Any such 
cooperation that involves any out of pocket costs is subject to reasonable 



(b)(6) __ 

(b)(6) __ 

reimbursement by the FDJC-R and/or Progressive pursuant to its internal guidelines 
and policy for such reimbursement. Such cooperation shall consist of: 

I) producing all documents requested by the FDIC-R or Progressive, 
without the necessi ty of subpoena, as determined by the FDIC-R and 
Progressive to be rclc\'ant to the Coverage Action; 

2) making thcmsci\'CS available upon request by the fDIC-R or 
Progressive at reasonable times and places for interviews regarding 
facts. as dctcnnincd by the FDIC-R or Progressive, to be relevant to 
the Bank; 

3) appearing to testify upon request by the FDIC-R or Progressive in 
the Coverage Act ion without the necessity of subpoena; 

4) signing truthful anidavits upon request by the FDIC-R or 
Progressive regarding <~ny matter, as determined by the FDIC-R or 
Progressive, to be relevant to the Coverage Action. 

13. Effecth·c Date. This Agreement will not be fully executed and effective until after the 
Excluded Claims arc resolved with Klein by written scltlement or judgment; provided. 
however, that resolution of the Excluded Claims against Cohen and Perrine shall not 
delay the effective date of this Agreement. 

14. Attorney Fees. Other than as set forth in this Agreement, the Parties shall be responsible 
for the payment of their own attomey's fees and costs. if any. If litigation, arbitration, or 
any other proceeding is instituted to interpret or enforce this Agreement, the party 
prevailing in that I itigation. arbitration, or proceeding shall be cnti tied to reasonable 
attorney's fees und costs, in addition to any other relief granted. 

15. Notice. All notices required to be given under this Settlement Agreement shall be in 
writing and delivered to the cmnil nc.Jdrcsscs set forth below. 

lf \o FDIC-R: Andrew Reidy 
Dickstein Shapiro LLP 
I 1\25 Eyl: Street NW 
Washington, DC, 20006 ___ ................. -·(-..... -_ ....... _______ __, 

If to Progressive: Lewis K. Loss 
Loss, Judge & Ward LLP 
1133 21st Street, NW, Suite 450 
Washinqrqn DC 20036 

............ - ... - .......... . ··························· IL.........--__ ____.1 

lf to the Settling Sec F.xhihit C nttachcd 
Defendants: 
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16. Ath iu: nf Couulod. ? a~:h f'i!:ly l:c.-t>hy ;:d;.:u:'\\ h:t!)!c::; li\al 1\ h.t:. ~en:;u:l~d •\ H;.. ;l:Hi 

,,J,tit:nt:d II:L"· "'''·ic<~ ,.:· ::s c.~m:s~i p;i!n :t· l:·.c;.;~t!:J:g tl:is A~~:·t:l!m:.::ll. anJ :h;ll l~l;-, 
.:'.l_!rn:Eit:ill Jm~. :,\.'l'l: ~·;...plair.e~ i::' ih:i' ra:-:~ ~) i:!> ,•:,t;r..;;l•J 

I i. .·\ m horil) Ill ~t·nlr. i !h: us:d~·~igt1..:'C :: ;sd: '"'l:·r .tr.l ~:,tl 1 t:p; t'sr.ul !!1011 : r:~:· h;l\ ,. :! !C' f.1~l 

''l! ln. I''"' ::r. :m.i i-Jx·d ti.: a•nhodty :o ~n~..:r irltt•. l'~ cC!IIt' i.lu<! .:t'll!-\1!11 mat..: rl;i .. 
:\ ;_:n·l·mctH 

IN W IT~ESS WH E.R EOF. the .Pm1ies have t•xoculctlthis Sl':tlcmcnt .1\grctmcnt. hy and 
thmuHh tht:ir <:nun:;d, as ~·fti1e Effectiv~ lhtr.: ~t;rled nho\'.:. 

FEDERAL DKI'OSIT ll\'SliR<\NCE 
COUPORATION. A~ Rt:CJ£1\'I'.It FOR 
OMNJ NATIONAL IIANK 

(b)(6) '''''''''''''''''''''''''''''''''''''''''''''''''''''''''' • '''' om I 
Di!l~·. · . ~Ul3 fi;:~'-:·_ ..... ____________ __. 

PROGRESSIVE C:\St::\l.TY lf\Sl:RA.'\(1:: 
COMP,\~\' 

(b)(6) ..................................... . ······ t;;;~~·X;~;~.: ;;;····· . 20l3 ud ... ····_· ______________ ...... 

B;-. ----····-

.3v: --- -·· -----
JULES~. GltEE~DLArr 

II 



(b)(6) 

1(,, Advil'l' of Coun,.t·l. Ench Part~ h-:rt·l1y ad..: n:.nviedgt:s th:tl it ha~; ..:illl:>ttltcd with <:nd 
ni'ol<titl<.' d tht ach·k~ t'f its ~~·tmsd prinr to cxc.::utin~ this .<\gr~t'lll t:- 1\1 . :lltd t!l: tl :his 
!\gr~~.~nwr\1 h;~s h~·c:n t'Xp l:um·u It • that Party t>v it~ c~1uns0l. 

1 i. :\ u thot·it~ tu Sct!lc. Th,: um:~-r: i~n~:d ~:ll:h ";:rr:HI! :md n:pr~·::~o: tll tb;t\ thn k:' \' t(t'-' l.ttH 
ri~:ht. P•l~'<'l'. :met ·:p,·l'i l:,. :ntth•ll' ty lt• ~ntn mto . .::-o:..:~.:ut~· aml~o.•J!I:'IIIHtll:t;~· .hi.' 

.-\rn.:.:nwt 'i 

!t< WIT!'-:FSS WfiFI: FOI:. tht: P:trti::; hah· ..:'\\·,:ut..:d t!1i:; S~:llh: ttt~· nt :\!;!r~: .. ·tllo.:nt. h~ :lilt! 
!l:r: •ll!'h ~h,· j;_-ntms,·l ·1-; nt'th· F~Y ..... !;,.._. Dal:..' ~:·;e:.:•i :!1••.•1·..:. 

l ~y : 

I >ah· · ~ll I ; 

....................................................................................................... 

. :!Ill ; li y: 

l >at<· . .:-:., u 

Jo'l•:I)U<AI. DI~POSl'f INSl. i l~A~CF 

COIU'OR:\TIO~. AS RH ' FlVI·: I~ FOI~ 

0\L\1 i\'ATI0 ~:\1. B:\NI\ 

Its 

l'IH.H;Iu:SSI\'E C.-\SL\I.TY 1"\SI.I~.\~CF 
CO:\-IT• ,, NY 

. . ·---·- ··· . 
,JlJLf:S ~. (;J~F.I~ NIU.:\TT 

! i 



(b )(6) ............................. . ..... . 

I(,. Ath·ic~.' nf Counsel. Each [>arty hereby acknnwl~dgc.s I hat il has consul led wilh and 
ohtain..:d the mh·icc of its cnunscl prior to executing this Agreement and I hat this 
Agn.:cmcnt has hccn c:--:plaincd to that Party hy its CllllllS\.·1. 

17. :\ullwrily lu Scltlc. The und~..·rsigncd cm:h \\'arrant and n.:prcscnl that they h<wc the Iiiii 
right. power. ami spccilic auth•1rity to c1llcr into. cxccuh.: and cunsumnwtc this 
!\gn.:cmc111. 

IN WITNESS WHI·:REOF. the Panic~ have c~ccutcd this Scltlcmcnlt\grccmcnt. by and 
thnlllgh their cuunsd. as or the Etlcctivc Dille slated ahov<..'. 

Date: . .2013 

Dnh:: .:wn 

Datl': . 20 13 

~;.1\~, ~~-~~~; 

FEI>F.RAL DEPOSIT INSl lltANCE 
CORI'OitATJON, AS RECEIVER FOI~ 
01\-lNI NATIONAL HANK 

By: --·----·---------

By: 

It:- : 

PROGI~ESSIVE CAS UALTV INSllRANCE 
COMPANV 

Its: ·----- ····· ··----- -----·-·--

13y: ·-·-··- --- - .... ----·-· - ·-- -----
IRWIN i\·1. BERMAN 

I 

II 



(b )(6) ________ , ....... -·- .... . . .................................................. . 

Date: __ .ff!_ ___ ---~til) 

Dat~: . 2013 

Dalt:: ·--- ----- _________ .. 20 D 

Dale: _ ___ _ . ::>OU 

Dul~ : _ __ _ 

. ............................ ( . ............................................... . 

By: L------~:-:--:-;;-~:-;'"" ..., I STEI)liEi\ :\'1. KL F. IN 

By: -----------:--:-:-:-~ 
EUGE:\E F. L.-\.WSOi'i, Ill 

By: 
. SIIA:'\~ON C. LIVE\'<;OOI> 
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0;1\~: ---- ---· :!I) l.t By: --- - ---------
.JULES N. GRF.F.NDI.ATI" 

nate: . ~ () J.'i By: _ _ 

STI~I'IIEi'O ~·L KLEIN 

(b)(6) 

Dati..': . 2UI~ By: - - ·-- ---·-----
.JEFFI{Ii:Y L. I .EVIN~: 

Ua11:: . 20 I :1 By: __ _ 

SHANNON C. LIVENGOOD 

Dati..': ---- . ~It IJ Uy: - - -·---------
GREGORY W.I'ATI'Oi'O 

I ~ 



Dnt~: __ _ . 2013 
l3y: ---- S'f£l•IJI~N )rl. KLI!:ll'\ 

D<-~t~ : ------·· 2013 13y: --

(
b)(6) ............... ······································································ '' ................................. .. ''""'"""""'" """""'" """""""""""""""""""""""""'""""""""""""""'"'"""""'""""'" 

Onto/~/. '201J 

Dntc: '20\J 

Oatc: ____ · 2013 

E'\' L. Ll!: VINE 

Uy: ·--·-·-·· · --·81 ···-,i-~iON C. LlVJL:"!GOOJ> , lA .. .,_., • 

Ry: ------::-::::-:::-:-:-::-;---;;-:-:;:-;: 
GREGORY\-\'. PArl'ON 



Date: ____ __. 2013 

Date: -----J 2013 

Date: 2013 

Date: QcA-_ 1_ q ,2013 

Date: -----• 2013 

By: ---~-==~;-;-:~i;nJ 
STEPHEN M. KLEIN 

By: ----::-:::::=-:~~~u; 
EUGENE F. LAWSON, lli 

By: 
JEFFREY L. LEVINE 

By: 
NGOOD 

By: ------::::-:::-:::-:::-;;-;-;;-;~~ 
GREGORY W. PATTON 

12 
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Dote:_·~-- • 2013 

Dale: __ __ ,2013 

Date ... --·--· 2013 

01.11\!: -···-··' 2013 

Date: _____ , 20JJ 

By: 
.ruLES N. GREE~BLATT 

By: ------:-:-::-:-:-.:::=:-:-;-;:;;y;»:i 
STI!PHEN M. KLEIN 

Ry: 
EUGENE F. LAWSO", IIJ 

13y: 
J£'Fli'RE\' 1.. LEVINE 

By: 
SHANNON C. LIVENGOOD 

(b)(6) "•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••m••m••••••••••••••••••••••••••••• 

Dale: _ja.:.Z J- . 20 13 



IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA I>IVISION 

FEDERAL DEPOSIT INSURANCE 
CORPORATION, AS RECEIVER 
OF OMNI NATIONAL BANK 

Plaintiff, 

v. 

CIVIL ACTION NO. 1: 12-cv-00896-
RLV 

STEPHEN M. KLEIN, IRWN W. .JURY TRIAL DEMANDED 
BERMAN, BENJAMIN J. COHEN, 
JULES N. GREENBLATT, KARIM 
W. LAWRENCE, EUGENE F. 
LAWSON, Ill, JEFFREY L. 
LEVINE, SHANNON C. 
LIVENGOOD, GREGORY W. 
PATTEN, AND CONSTANCE E. 
PERRINE 

Defendants 

JOINT STIPULATION AND MOTION FOR DISMISSAL AND 
REQUEST TO RETAIN JURISDICTION 

Plaintiff, Federal Deposit Insurance Corporation as Receiver of Omni 

National Bank ("FDIC-R") and Defendants Stephen M. Klein ("Klein"), Irwin M. 

Berman ( .. Berman"), Jules N. Greenblatt ("Greenblatt"), Eugene F. Lawson, Ill 

("Lawson"), Jeffrey L. Levine ("'Levine"), Shannon C. Livengood ("Livengood''), 

and Gregory W. Patten ("Patten") (coltcctivcly, the "CDLD Defendants") by 



settlement agreement and pursuant to Federal Rule of Civil Procedure 41 (a)(2) 

hereby stipulate to the dismissal with prejudice of Counts I and II and Count Ill 

(only to the extent of claims relating to supervision of Levine and/or CDLD 

lending) of the Complaint. Th~ parties shall bear their own attorneys' fees and 

costs. 

The FDIC-R and Defendant Klein (the .. OREO Defendant") have entered 

into a settlement agreement as to Counts III (only to the extent of claims relating to 

OREO supervision), IV, and V of the Complaint (collectively, the CDLD 

Defendants and the OREO Defendant are referred to as the "Settling Defendants"). 

The FDIC-R and the Settling Defendants jointly move this Court to retain 

jurisdiction solely to enforce the terms of the Settlement and Assignment 

Agreements, attached as Exhibits A and B, pursuant to Kokkonen v. Guardian Life 

Insurance Company, 511 U.S. 375 (1994). 

The Court's entry of the attached order will significantly streamline this 

matter to claims against Defendants Benjamin J. Cohen, Karim W. Lawrence, and 

Constance E. Perrine on Counts IIJ (only to the extent of claims relating to OREO 

supervision occurring aficr June 9, 2008), IV, and V of the Complaint. 

For the foregoing reasons, the FDIC-R and the Settling Defendants jointly 

request that the Court enter the proposed order attached hereto as Exhibit C. 

Respectfully submitted this _ day of October, 2013. 
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Counsel for Federal Deposit Insurance 
Company as Receiver of Omni National 
Bank 

James A. Brown (LA Bar #141 01) (PHV) 
George Dencgre, Jr. (LA Bar #8387) (PHV) 
Carey L. Menasco (LA Bar #2813 1) (PHV) 
Elisabeth L. Baer (LA Bar #3 1844) (PHV) 
LISKOW & LEWIS, PLC 
One Shell Square 
701 Poydras Street, Suite 5000 
New Orleans, Louisiana 70 139-5099 
Tel: (504) 581-7979 
Fax: (504) 556-4108 
E-mail: 

............ .................................................. .. 

-and-

SIMKINS HOLLIS LAW GROUP, PC 
Jeanne Simkins Holl is (GA Bar # 646890) 
S. Paul Smith (GA Bar# 663577) 
1924 Lenox Road, NE 
Atlanta, GA 30306 
Tel: (404)474-2328 

............. (_~).(?.) 

Fax: (770) 587-0726 
E-1nail: I ·------.. ... ---J-... ... ...... ..... _ .... (9.1(§) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA I>IVISJON 

FEDERAL DEPOSIT INSURANCE 
CORPORATION, AS RECEIVER 
OF OMNI NATIONAL BANK 

Plaintiff, 

v. 

CIVIL ACTION NO. 1:12-cv-00896-
RLV 

STEPHEN M. KLEIN, IRWN W. .JURY TRIAL DEMANDED 
BERMAN, BENJAMIN J. COHEN, 
JULES N. GREENBLATT, KARIM 
W. LAWRENCE, EUGENE F. 
LAWSON, III, JEFFREY L. 
LEVINE, SHANNON C. 
LIVENGOOD, GREGORY W. 
PATTEN, AND CONSTANCE E. 
PERRINE 

Defendants 

ORDER 

The Court has considered the Joint Stipulation and Motion for Dismissal and 

Request to Retain Jurisdiction to Enforce Settlement Agreements ("Stipulation and 

Motion") jointly submitted by Plaintiff, Federal Deposit Insurance Corporation as 

Receiver ofOmni National Bank ("FDIC-R") and Defendants Stephen M. Klein 

( .. Klein"), Irwin M. Berman ("Berman"), Jules N. Greenblatt ("Greenblatt"), 

Eugene F. Lawson, III ( .. Lawson''), Jeffrey L. Levine ( .. Levine"), Shannon C. 



Livengood (''Livengood"), and Gregory W. Patten C'Patten") filed on October_. 

2013. In the Stipulation and Motion, the moving parties advised the Court that 

they have entered Settlement and Assignment Agreements and have agreed to 

dismiss certain claims in this matter with prejudice. For the reasons presented in 

the Stipulation and Motion, it is hereby ORDERED that: 

1. FDIC-R's Complaint against Defendants Berman, Greenblatt, Lawson, 

Levine, Livengood, and Patten is DISMISSED WITH PREJUDICE; 

2. Counts I, II, and III (only to the extent of claims relating to supervision of 

Levine and/or COLD lending) of the Complaint against Defendants Klein, 

Karim W. Lawrence ("Lawrence"), and Benjamin J. Cohen ("Cohen") are 

DISMISSED WITH PREJUDICE; 

3. Each party shall bear its own attorneys' fees and costs~ and 

4. The Court retains jurisdiction over the Settlement and Assignment 

Agreements attached as Exhibits A and B to the parties' Stipulation and 

Motion solely to enforce the terms of those agreements, under Kokkonen v. 

Guardian Life Insurance Company, 511 U.S. 375 (1994). 

DATED, this __ day of October, 2013. 

Honorable Robert L. Vining 
District Judge, Northern District of 
Georgia 



IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

PROGRESSIVE CASUALTY 
INSURANCE COMPANY, 

Plaintiff 

v. 

FEDERAL DEPOSIT INSURANCE 
CORPORATION, AS RECEIVER 
OF OMNI NATIONAL BANK; 
STEPHEN M. KLEIN; EUGENE F. 
LAWSON III; IRWIN W. BERMAN; 
CONSTANCE E. PERRINE; 
BENJAMIN J . COHEN; GREGORY 
W. PATTEN; JULES N. 
GREENBLATT; SHANNON C. 
LIVENGOOD; KARIM W. 
LAWRENCE; and JEFFREY L. 
LEVINE 

Defendants. 

CIVIL ACTION NO. 
1:12-cv-01103-RLV 

JOINT MOTION AND MEMORANDUM OF FEDERAL DEPOSIT 
INSURANCE CORPORATION AS RECEIVER OF OMNI NATIONAL 

BANK ("FDIC-R") AND PROGRESSIVE CASUALTY INSURANCE 
COMPANY TO SUBSTITUTE AND AMEND CASE CAPTION 

Plaintiff Progressive Casualty Insurance Company ("Progressive") and 

Defendant FDIC-R, pursuant to a settlement agreement and Federal Rules of Civil 

Procedure 10 and 25(c), jointly move to amend the capt ion and to substitute the 

FDIC-R as Assignee of Defendants Stephen M . Kle in (" Kle in"), Eugene F. 

Lawson, II I ("Lawson"), Irwin M . Berman ("Berman" ), Gregory W. Patten 

("Patten"), Jules N. Greenblatt ("Greenblatt"), Shannon C. Livengood 



( .. Livengood"), and Jeffrey L. Levine (''Levine") (collectively, the .. Assignor 

Defendants") as a party in this action. 

1. ARGUMENT 

A. Substitution of FDIC-R as Assignee 

Pursuant to the Settlement and Assignment Agreement, attached hereto as 

Exhibit 1, between and among the Assignor Defendants, FDIC-R, and Progressive, 

the Assignor Defendants assigned to FDIC-R all of their rights, title, and interest 

with respect to any claims, rights, or causes of action against Progressive for 

coverage relating to or arising out of (i) the Directors and Officers I Company 

Liability Insurance Policy for Financial Institutions, No.I H ·lissuedby H.Jl:>J(4.J 

Progressive (the "Progressive Policy"), (ii) the FDIC-R 's claims against the 

Assignor Defendants relating to lending and oversight involving Omni National 

Bank's Community Development Lending Division occurring before June 9, 2008, 

(iii) the lawsuit captioned ''Federal Deposit insurance Corporation, as Receiver of 

Omni National Bank v. Stephen M. Klein, eta!./' Civil Action No. I: 12-cv-00896-

RL V, and (iv) this action. As a result of this assignment, Progressive, the FDIC-R, 

and the Assignor Defendants now jointly move this Court to substitute the FDIC-R 

as the assignee of Klein, Lawson, Berman, Patten, Greenblatt, Livengood, and 

Levine. 

-2-



Federal Rule of Civil Procedure 25(c) states: .. If an interest is transferred, 

the action may be continued by or against the original party unless the court, on 

motion, orders the transferee to be substituted in the action or joined with the 

original party." Although substitution under Rule 25(c) is permissive and the 

Court may continue this action in the name of the original parties, State Federal 

Sav. & Loan Ass 'n of Lubbock v. Campbell, 848 F .2d 1186, 1188-89 (11 1
h Cir. 

1988), substitution should be permitted in this instance to clarify the FDIC-R' s 

roles and rights in this action and to make clear that the Assignor Defendants are 

no longer the real parties in interest in this action. 

The interest in the claims against which Progressive seeks a declaratory 

judgment has been transferred to the FDIC-R with respect to all but three of the 

Defendants. The FDIC-R as the transferee of the rights of the Assignor 

Defendants now has the exclusive interest in defending this action as to those 

individuals and should therefore be substituted as a party. Benjamin J. Cohen, 

Karim W. Lawrence, and Constance E. Perrine and have not assigned any rights 

related to Progressive or the Progressive Policy to the FDIC-R and would therefore 

remain as parties in this action. 

B. Amendment of Caption 

Upon the Court's grant of rei ie f req ucsted under Rule 25( c), the undcrs igncd 

parties further request that the Court arnend the caption of this matter as follows: 

-3-



PROGRESSIVE CASUALTY INSURANCE 
COMPANY, 

Plaintiff 
V. 

FEDERAL DEPOSIT INSURANCE 
CORPORATION as Receiver of Omni National 
Bank; FEDERAL DEPOSIT INSURANCE 
CORPORATION as Receiver of Omni National 
Bank as Assignee of Stephen M. Klein, Eugene F. 
Lawson, III, Irwin M. Berman. Gregory W. Patten, 
Jules N. Greenblatt, Shannon C. Livengood, Karim 
W. Lawrence, and Jeffrey L. Levine; 
CONSTANCE E. PERRINE; BENJAMIN J. 
COHEN; and KARIM W. LAWRENCE, 

Defendants. 

Federal Rule of Civil Procedure J 0 states that "[ e ]very pleading must have a 

caption with the court's name, a title, a file number, and a Rule 7(a) designation. 

The title of the complaint must name all the parties." Fed. R. Civ. P. IO(a). If 

substitution is permitted here, the caption should be amended to reflect that 

change. 

C. Retention of Jurisdiction 

The Settlement and Assignment Agreement (Exhibit I) confers certain rights 

and obligations on the Assignor Defendants, the FDIC-R, and Progressive, which 

arc applicable to, an10ng other things, this action. The parties respectfully request 

the Court to retain jurisdiction over the parties, including the Assignor Defendants, 
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to enforce the terms of the Settlement and Assignment Agreement. See Kokkonen 

v. Guardian Life Insurance Company, 511 U.S. 375 (1994). 

11. CONCLUSION 

For the reasons set forth above, Progressive. FDIC-R, and the Assignor 

Defendants respectfully request that the Court grant this Motion. 

Respectfully submitted, 

James A. Brown (LA Bar #14101) (PHV) 
E-mail: I J .................................................. (R)('?.J 

Carey L. Menasco (Bar #28131) (PHV) 
E-mail: I HH.l ... H. H(l;>)(9.) 

Elisabeth L. Baer (Bar #31844) (PHV) 
E-mail: I ········H-JH ............ HH_Jp)(§) 

LISKOW & LEWIS, PLC 
One Shell Square 
70 1 Poydras Street, Suite 5000 
New Orleans, Louisiana 70139-5099 
Telephone: (504) 581-7979 
Facsimile: (504) 556-4108 

AND 

Jeanne Simkins Hollis (GA Bar# 646890) 
S. Paul Smith (GA Bar# 663577) 
SIMKINS HOLLIS LAW GROUP, PC 
1924 Lenox Road, NE 
Atlanta, GA 30306 
Telephone: (404) 474-2328 
Facsimile: (770) 587-0726 
E-111ail: I ·························································J..................................................... Jl:>)(9.) 
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Attorneys for the Federal Deposit Insurance 
C01poration, as Receiver of Omni National 
Bank 

{(OTHER SIGNATURE BLOCKS]1 

CERTIFICATION PURSUANT TO LOCAL RULES 

Pursuant to the Local Rules this certifies that this document was prepared 

using the New Times Roman font in J 4 point. These font and point selections are 

approved by L.R.5. 1 . 

-6-



IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHER~ DISTRICT OF GEORGIA 

ATLANTA DIVISION 

PROGRESSIVE CASUALTY 
INSURANCE COMPANY, 

Plaintiff 

v. 

FEDERAL DEPOSIT INSURANCE 
CORPORATION, AS RECEIVER 
OF OMNI NATIONAL BANK; 
STEPHEN M. KLEIN; EUGENE F. 
LAWSON Ill; IRWIN W. BERMAN; 
CONSTANCE E. PERRINE; 
BENJAMIN J. COHEN; GREGORY 
W. PATTEN; JULES N. 
GREENBLATT; SHANNON C. 
LIVENGOOD; KARIM W. 
LAWRENCE; and JEFFREY L. 
LEVINE 

Defendants. 

CIVIL ACTION NO. 
1:12-cv-01103-RLV 

ORDER 

The Court has considered the j<·int motion and memorandum ("Motion") of 

Plaintiff Progressive Casualty lnsuran.::c Company ("Progressive") and Defendant 

Federal Deposit Insurance Corporation as Receiver of Omni National Bank 

("FDIC-R") to Amend the Case Caption and Substitute FDIC-R as assignee of 

Defendants Stephen M. Klein ("Klein-·), Eugene F. Lawson, III ("Lawson"), Irwin 

M. Berman ("Berman"), Gregory W. Patten ("Patten"), Jules N. Greenblatt 

("Greenblatt"), Shannon C. Livengood ("Livengood"), and Jeffrey L. Levine 



("Levine") (collectively, the "Assignor Defendants"). For the reasons stated in the 

Motion, it is hereby ORDERED that: 

1. FDIC-R as the Assignee of Klein. Lawson, Berman, Patten, Greenblatt, 
Livengood, and Levine shall be substituted pursuant to Federal Rule of 
Civil Procedure 25(c) as a party for the individual Assignor Defendants; 

2. The caption in this matter is amended to read-

PROGRESSIVE CASUALTY INSURANCE 
COMPANY, 

Plaintiff 
V. 

FEDERAL DEPOSIT INSURANCE 
CORPORATION as Receiver of Omni National 
Bank; FEDERAL DEPOSIT INSURANCE 
CORPORATION as Receiver of Omni National 
Bank as Assignee of Stephen M. Klein, Eugene F. 
Lawson, III, Irwin M. Berman, Gregory W. Patten, 
Jules N. Greenblatt, Shannon C. Livengood, and 
Jeffrey L. Levine; CONSTANCE E. PERRINE; 
BENJAMIN J. COHt:N; and KARIM W. 
LAWRENCE, 
Defendants. 

3. The Court retains jurisdiction over the Settlement and Assignment 

Agreement attached as Exbibit 1 to the Motion solely to enforce the 

terms of that agreement pursuant to Kokkonen v. Guardian Life 

lnsurance Company, 511 U.S. 375 ( 1994). 

DATED, this __ day of October, 2013. 
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Honorable Robert L. Vining 
District Judge, Northern District of 
Georgia 
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EXHIBIT ~~c" TO SETTLEMENT AND ASSIGNMENT AGREEMENT 
DATED DECEMBER 6, 2013 

NOTICE TO SETTLING DEFENDANTS 

1. To Berman: 

KING & SPALDING LLP 
Tracy Klingler 
J 180 Peachtree Street, NE 
Atlanta, Georgia 30309 
( 404) 572·4600 
(404) 572·5138 (fax) 

(b)(6) ____ t ----------··- ······· I 

2. To Greenblatt: 

Jeff Horst 
Chris Adams 
1201 W. Peachtree Street, N.W. 
Suite 3250, One Atlantic Center 
Atlanta, GA 30309 
Phone: (404) 888·9700 

(b)(6)_~mail: j ___ _ 
Email: I 

~------------~ 

AND 

Jules Greenblatt 
5284 Marston Road 
Atlanta GA 30360 
Telephone: 404-247·0080 

(b )(6 ) ..................................... E.mail:f . ................................. .......... -

3. To Klein and/or Lawson: 

Theodore J. Sawicki 
ALSTON & BIRD LLP 
1201 West Peachtree Street 
Atlanta, GA 30309-3424 

(b )(6) ·······························!······- ---- .... I 
1327612_ I 



4. To Levine: 

THOMAS B. BOSCII 
Georgia Bar No. 06R740 
NATALIE D. SACHA 
Georgia Bar No. 558276 
TROUTMAN SANDERS LLP 
Suite 5200, Bank of America Plaza 
600 Peachtree Street, N.E. 
Atlanta, GA 30308-2216 
(404) 885-3312 (voice) 
(404) 962-6796 (facsimile) 

5. To Livengood: 

Scott B. Riddle, Esq. 
Law Office of Scott B. Riddle, LLC 
Georgia Bar No. 604855 
Suite 1530 
3340 Peachtree Road NE 
Atlanta, Georgia 30326 
(404) 815-0164 

(b)(6) .......... 1 ..... _ ......... _ ..... _ .. _____ ....... 

6. To Patten: 

RICHARD A. RICE, JR. 
The Rice Law Firm, LLC 
I 0 Piedmont Center, Suite II 0 
3495 Piedmont Road. NE 
Atlanta GA 30305 
404.835.078 
404.481.3057 (fax) 

(b)(6) ................. !_ ........ _ ....... _ ..... _. ____ _....... 

1327612_1 
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