
Settlement and Release Agreement 

This Settlcm.cnt and Release Agreement ("Agreement'') with an cf1ective date of 

Deccmbt::r JL~Ol3 ("EJJcctive Date"), by, between, and among the following Parties: the 

Plaintiff Federal Deposit Insurance:: Corporation, in its capacity as receiver for Ne::tBank, FSB 

("FDIC"), and Title Security Agency of Arizona and Commonwealth Land Title Insurance 

Company (collectively the "Settling Defendants") (the FDIC and the Settling Ddcndants may be 

referred to herein as "Party" and collectively as the "Parties"). 

RECITALS 

WlfEREAS: 

Prior to September 27, 2007, NetBank ("Bank") was a depository institution organized 

and existing under the laws of Georgia. On September 27, 2007, the Hank was closed by the 

Oflicc of Thrift Supervision, and pursuant to 12 U.S.C. § 182l(c), the fDJC was appointed 

receiver. In accordance with 12lJ.S.C. § 182l(d), the FDIC as receiver succeeded to all rights, 

titles, powers and privileges of the Bank, including those with respect to its assets. 

Among the assets to which the FDIC as receiver succeeded was the su~jcct matter of this 

case hccausc, as Rt!ceivt!r of NetBank and by express operation of law, FD[C-Reccivcr assumes 

all rights, titles, powers, privilt!gcs, and operations of NctBank. See 12 tJ .S.C. § 1821 ( d)(2). 

On September 17, 2010, FDIC filed a complaint for money damages against certain 

persons, including the Settling Defendants, who were involved in performing escrow servil:cS 

and issuing a closing protection letter regarding said escrow services relating to a mortgage loan 

(b)(4)~{l:>1 JundcdhyJ._;_ ....... _. _________ __,I on June 7, 2006, ior the purchase of residential 
(6) 
(b)( 4 ).~Jl:>JH propc1ty atiH I Those claims for damages arc now 
(6) 

pending in the United States District Court for the District of Arizona, Case: 4: I 0-cv-00562-FR/, 

("the Action"). The Settling Ddendants have denied liability for the FDIC's claims in the 

Action. 



The Parties deem it in their best interests to enter into this Agret:ment to avoid the 

uncertainty, trouble, and expense of further litigation. 

NOW, THEREFORE> in consideration of the promises, undertakings, payments, and 

rdcascs stated herein> the sufficiency of which consideration is hereby acknowlcdg~d, the 

undersigned Parties agree> each with the other, as follows: 

SI~CTION I: Payment to FDIC 

I) As an essential covenant and condition of this Agreement, the Settling Deftmd(mts agree 

to pay the FDIC the sum of $135,000 ("the Settlement Funds"). The Settlement Funds shall be 

paid to FDIC from the Settling Defendants, as follows: 1) $110,000 from Title Security Agency 

of Arizona; and 2) $25,000 from Commonwt:alth Land Title Insurance Company. 

2) The general terms of settlement regarding the f{lllowing Parties arc identified as lilllnws: 

Unless specifically otherwise noted in this Agreement, upon the execution of an original, or 

originals in counterpart, of this Agreement by each of the undersigned Parties to this Agreement, 

but no later than thirty days after the execution of this Agreement ("the Payment Date"), the 

Settlement Funds shall be delivered to FDIC by direct wire transfer into an account designated 

by FDIC, or by check drawn upon a depository institution acceptable to FDIC, made payable to 

the FDIC as Receiver fiu NetBank, FSB and reference the District Court Action, "FDIC v. Title 

Security Agency of Arizona, ct al., Case No. 4-1 0-cv-99562-FR/.- Settlement Title Security of 

Arizona and Commonwealth." The checks should be mailed to the following address: 

Robert J. Del Icnzcl, Jr. 
Counsel 
Federal Deposit Insurance Corporation 
3501 Fairfax Drive, Room VS-B-7002 
Arlington, Virginia 22226 

With a copy to Rudow I ,aw Group. 

In the event that the Settlement Funds arc not delivered to the FDIC (or its counsel) by 

thirty (30) days after the execution of this Agreement, interest shall accrue on all unpaid amounts 
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at the rate of 5% per annum thirty (30) days after the execution until the date of payment. 

However, if said Settlement Punds arc not delivered to the FDIC by thirty (30) days after the 

execution of this Agreement, as a result of the FDlC's failure to execute this Agreement, no 

interest shall accrue until thirty (30) days after the FDIC executes the Agreement. 

In addition, and without waiving any other rights that the FDIC may have, in the event 

that all Settlement Funds arc not received hy the FDIC on or before the Payment Date, then, with 

respect to the Pmty, or Parties, that fail to deliver their share of the Settlement Funds only, the 

FDIC, in its sole discretion, shall have the right at any time prior to receipt of all Settlement 

Funds (including all accrued interest) to declare this Agreement null and void, shall have the 

right to extend this Agreement Jor any period of time until it receives all Settlement Funds 

(including all accrued interest), and/or shall have the right to enforce this Agreement against the 

Party or Parties failing to deliver their share of the Settlement Funds, in which event the non­

delivering Party, or Pa1ties, agree to jurisdiction in Federal District Court in District of /\rizomt 

and agree to pay all of the FDIC's reasonable attorney's fees expended in enforcing the terms of 

this Agreement. Any decision by the FDIC to extend the terms of this Agreement or to accept a 

pmtion of the Settlement Funds shall not prejudice its rights to declare this Agreement null and 

void with t·cspcct to the non-delivering Party, or Parties, at any time prior to receipt of all 

Settlement Funds (including all accrued interest) or to enforce the terms of this Settlement 

Agreement; provided however, that in the event the PDIC declares this Agreement null e:md void, 

the FDIC will return all amounts paid to it under this Agreement by the non-delivering Party, or 

Patties. In no event shall the FDIC declare this Agreement null and void with respect to any 

Party that has delivered is share of the Settlement Punds on or before thirty (10) days after the 

execution or this Agreement. The failure of one Party to deliver its share or the Settlement 

Funds shall not affect the validity of this Agreement with respect to a Patty that has delivered its 

share of the Settlement Funds. 

SI~CTION II: Stipulation and Dismissal 
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Within fiv~ business days of the execution of this Agreement by all of the undersigned 

Parties, the FDIC shall file a Notice of Settlement in the Action. Within ten business days of the 

FDIC's receipt of the Settlement Funds, the FDIC shall move to dismiss Settling Defendants 

from the Action, with prejudice. The undersigned Parties agree to enter stipulation(s) providing 

that the dismissal(s) set forth above shall be with prejudice, with each Party to bear its own costs 

as these were originally incurred. 

SECTION Ill: Releases 

l) .Release o.f lndi v.idual s.ettling I)cfcndants J?y FDICL 

Effective upon paymt!nt of the Settlement Funds plus any accrued interest and dismissal 

described in SECTION I above, and except us provided in PARAGRAPII(S) 4) and Sl·:CI'!ON 

IV below, the FDIC, for itself and its agents, representatives, attorneys, affiliates, parents, 

subsidiaries, officers, directors, employees, former employees, insurers, sales representatives, 

successors and assigns, , hereby releases and discharges each of the Settling Defendants and their 

respective heirs, executors, administrators, agents, representatives, attorneys, afiiliates, parents, 

subsidiaries, officers, directors, employees, former employees, insurers, sales rt:!prcsentativcs, 

successors and assigns, from any and all claims, demands, obligations, damages, actions, and 

causes of action, direct or indirect, in law or in equity, belonging to the FDIC, that arise fi·mn or 

relate to the claims, allegations or defenses set forth in the Action. 

2) Release of FDIC b.YJ.lw Scitling Deft!ndants. 

Effective simultaneously with the release granted in PARAGRAPH III. I) above, the 

Settling Defendants, on hchalf of themselves individually, and their respective heirs, ex~cutors, 

administrators, agents, representatives, attorneys, affiliates, parents, suhsidiaries, officers, 

directors, employees, former employees, insurers, sales representatives, successors and assigns, 

hereby release and discharge FDIC, and its agents, representatives, attorneys, affiliates, parents, 

subsidiaries, officers, directors, employees, former employees, insurers, sales rcpr~sentatives, 
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successors and assigns, from any and all claims, demands, obligations, damages, actions, and 

causes of action, direct or indirect, in law or in equity, that arise from or relate to the acts pled in 

the Action or the prosecution of the same . 

. 3) Rcle~se by S~ttJi.n.gj)efendar~_t_s of J ~ach _Qth~L 

Eflectivc simultaneously with the releases granted in Paragraph III.2). above, the Settling 

Defendants, and their respective heirs, executors, administrators, agents, representatives, 

successors and assigns, hereby release and discharge each other and each other's attorneys, 

affiliates, parents, subsidiaries, officers, directors, employees, former employees, insurers, sales 

representatives, successors and assigns, and anyone whose conduct may he imputed to the 

Settling Defendants, fi·om any and all daims, demands, obligations, damages, actions, and causes 

of action, direct or indirect, in law or in equity, whether known or unknown, that arist: from or 

relate to the acts pled in the Action or the defense of the same. 

4) Expres~ Rcs~rvf)tions from Releases By FDIC. 

a) Notwithstanding any other provision, by this Agreement, the FDIC docs not release, and 

expressly prcscrvt!S fully and to the same extent as if the Agrt:emcnt had not bt:cn 

executed, any claims or causes of action: 

i) against the Settling Defendants or any other person or entity for liability, if any, 

incurred as the maker, endorser or guarantor of any promissory note or indebtedness 

payable or owed by them to FDIC, the Bank, other financial institutions, or any other 

person or entity, including without limitation any claims acquired by FDIC as 

successor in interest to the Bank or any person or entity other than Bank; 

ii) against any person or t!ntity not expressly released in this Agreement; and 

iii) which arc not expressly released in Paragraph III .1 ), above. 

b) Notwithstanding any other provision, nothing in this Agreement shall he construed or 

interpreted as limiting, waiving, releasing or compromising the jurisdiction and authority 
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of the FDIC in the exercise of its supervisory or regulatory authority or to diminish its 

ability to institute administrative enforcement proceedings seeking removal, prohibition 

or any other administrative enforcement action which may arise by operation of law, rule 

or regulation. 

c) Notwithstanding any other provision, this Agreement does not pmport to waive, or intend 

to waive, any claims which could be brought by the United States through either the 

Department of Justice, the United States Attorney's Office for the State of Arizona or any 

other federal judicial district. In addition, the FDIC specifically reserves the right to seek 

court ordered restitution pursuant to the relevant provisions of the Victim and Witness 

Protection Act, 18U.S.C. § 3663, ct. seq., if appropriate. 

SECTION IV: Waiver of Dividends 

To the extent, if any, that Settling Defendants are or were shareholders of the Bank and 

by vit1ue thereof arc or may have been entitled to a dividend, payment, or other pro rata 

distribution upon resolution of the receivership of the Hank, they hereby knowingly assign to the 

FDIC any and all rights, titles and interest in and to any and all such dividends, payments or 

other pro rata distributions. 

SI~CTION V: Rcprcscntutions nnd Aclmowlcdgcmcnts 

1) No Admi~sim} of J)a~ility. The undersigned Parties each acknowledge and agree that the 

matters set forth in this Agreement constitute the settlement and compromise of disputed claims, 

and that this Agreement is not an admission or evidence of liability by any of them regarding any 

claim. 

2) .Execution in Couvterpart~. This Agreement may be executed in counterpat1s by one or 

more of the Parties and all suL:h counterparts. when so executed shall together constitute the final 

Agreement, as if one document had been signed by all Parties hereto; and each such counterpart, 

upon execution and delivery, shall be deemed a complete original, binding the Party or Parties 
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subscribed thereto upon the execution by all Partie~ to this Agreement. 

3) Binding Effect. Each of the undersigned persons represents and warrants that they are a 

party hereto or arc authorized to sign this Agreement on behalf of the respective party, and that 

they have the full power and authority to bind such party to each and every provi~:don of this 

Agreement. This Agreement shall be binding upon and inure to the benefit of the undersigned 

Pa~ties and their respective heirs, executors, administrators, representatives, successors and 

assigns. 

4) Choice of Law. This Agreement shall be interpreted, con:::;trued and enforced according 

to applicable federal law, or in its absence, the laws of the State of Arizona. 

5) En.tir~ AgrectJ'lent and Amendments. This Agreement constitutes the entire agreement 

and understanding between and among the undersigned Parties concerning the matters set forth 

herein. This Agreement may not be amended or modified except by anotlu:r written instrument 

signed by the Party or Parties to be bound thereby, or by their respective authorized attorney(s) 

or other representative(s). 

6) Sp~cific Representa~ions Warrantit:s at)d I~isclaimcr .. Intentionally Left Blank. 

7) Reasqnable ~~ooperation. 

a) The undersigned Parties agree to cooperate in good faith to effectuate all the terms and 

conditions of this Agreement, including doing or causing their agents and attorneys to do, 

whatever is reasonably necessary to effectuate the signing, delivery, execution, filing, 

recording, and entry, of ;my documents necessary to conclude the Action and to 

otherwise perform the terms of this Agreement. 

8) Advice o(Coqns~ Each Party hereby acknowledges that it has consulted with and 

obtained the advice of counsel prior to executing this Agreement, and that this Agreement has 

been explained to that Party by his or her counsel. 

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed 

by each of them or their duly authorized representatives on the dates hereinafter subscribed. 
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FEDERAL DEPOSIT INSURANCE CORPORA'J'JON, 
in its capacity as receiver for NctBank, FSB 

(b)( 6) ................................ ~···)·· ·a·····te: 7r?-·~t···-····· ····7"··'!!!7-·············· ... ·· ..... J · /do- / L /...:7 13~ ......... ......................................... ..... . 

Robert J. Dcfienzcl, Jr,:~i 
Counsel, Legal Division 

I 
I_ 

Date 

Date 

TITLE SECUR ITY A<J-ENCY OF ARIZONA 

BY: 

TITLE: 

PRINT NAME: - ·---- ·--·- -·. 

COMMONWEALTll LAND TITLE INSURANCE 
COMPANY 

BY: 

TITLJ ~: 

PRINT NAME: 
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Date: 

FEDERAL DEPOSIT lNSURANCE CORPORATION> 
in its capacity as receiver for Nct13ank> FSB 

BY: - ---·-· ·······" 
Robert J. DcHcnzcl , Jr., 
Counsel, I ..ega! Division 

TITLE SECURITY AGENCY OF ARIZONA 

(b )(6) ___ , ,..., ~ _ l '<.. 
~~~a--~--

Date 

Date 

PRfNT NAME: Vivian Boggic 

COMMONWEALTH LAND TITJ,E INSURANCI ~ 

COMPANY 

BY: -- ·-- - ·· · .... _. 

TITLE: 

PRINT NAMJ ~ : 
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········---r·--···r · 
Dale 

(b)(6) ·································· =fJ~[lt/J.:: ?=·=·=":":·~: 
!)ate 

VFIWR;\1. DEPOSIT JNSUH1\NCE CCWJ>ORATJ(JN, 
in its capilt;ily ll:-i receiver for NetBank, FSB 

TITLE SECURITY AGFNCY OF t\Rli'.ONi\ 

BY: 

TiTLE: --·--·- ·--·----·-·-- . 

I 1IUNTNAMI ~: -· --·-- -

COivltVIONWEALTH LAND TlTI.E INSURANCE 
CO\·lJ'ANY 

........ 


