SETTLEMENT AND RELEASE AGREEMENT

~ This Settlement and Relense Agreement (“Agreement”) is made by, between, and among
the following undersigned parties:

The Plaintiff, Federal Deposit lnsurance Corporation as Receiver for Mclntosh
Commercial Bank (“FDIC-R"), and Defendants John H. Burson, I, M.D., Lawrence M,
Alligood, M.D., Ronnie H. Jordan, Robert B. Pitts, M.D., Dene M. Schoemer, William H.
Gafford, Jr., Marvin Kennedy, and Jan P, Teal (collectively the “Settling Defendants™)
(individually, the FDIC-R and the Settling Defendants may be referred 1o hercin as “Party” and
collectively as the “Parties”).

RECITALS
WHEREAS:

Prior to March 26, 2010, MeIntosh Commercial Bank (“Bank™) was a dej:ository
institution organized and existing under the laws of the state of Georgia; _

On March 26, 2010, the Georgia Department of Banking and Finance closed the Bank
and, pursuant to 12 U.S.C. § 1821(c), the Federal Deposit Insurance Corporation was appointed
Receiver, In accordance with 12 U.S.C. § 1821(d), the FDIC-R succeeded to all rights, titles,
powers, and privileges of the Bank, including those with respect to its assets. B

Among the assets to which the FDIC-R succeeded were all of the Bank’s claims, .
demands, and causes of action against the Bank's former directors, officers, and employees
arising from the petformance, nonperformance, and manner of performance of their respective
functions, duties, and acts as directors, officers, and employees of the Bank;

On March 14, 2014, the FDIC-R filed a complaint for money damages against the
Setlling Defendants, each of whom served at various times as a director and/or officer of the
Bank. Those claims for damages are now pending in the United Statt‘;as District Court for the
Northern District of Georgia in FDIC as Recelfver for Meintash Commercial Bank v. Burson, et
al., Case 3:14-cv-00033-SCJ (“D&O Action”™). The Settling Defendants have denied liability in
the D&O Action.




The Bank carried a directors’ and officers’ liability policy for the period October 21,
2006 to October 21, 2009 (*Policy™), by which the insurer (*Insurer’) insured the directors and
officers of the Bank according to the terms, pro_visions, and conditions of the Policy. The
Settling Defendants asserted claims for coverage under the Policy,

The undersigned Parties deem it in their best interests to enter into this Agreement to
avoid the uncertainty and expense of further litigation.

NOW, THEREFORE, in considerstion of the promises, undertakings, payments, and
relepses stated herein, the sufficiency of which consideration is hereby acknowledged, the
undersigned Parties agree, each with the other, as follows:

SECTION I: Payment to FDIC-R

A, Asan essential covenant and condition to this Agreement, on or before ten (10)
business days following the date on which both (i) afl Parties have executed this Agreement and
delivered same to Insurer and (ii) the FDIC-R has provided to the Scttlihg Defendants and
Insurer all necessery payment instructions and & completed Form W-9 accepiable to the Insurer,
the Settling Defendants jointly and severally agree to cause the Insurer to pay the FDIC-R the
sum of $3,258,269.23 (“the Settlement Payment"},

B. The Settlement Payment to the FDIC-R shall be made by direct wice transfer into
an account designated by the FDIC-R by notice to the Settling Defendants and Insurer, The
FDIC-R shall provide all necessary payment instructions no later than five days afier full
execution of this Agreement by all Parties.

C. Subject to and without waiving the requirements set forth in Section LA above, if
the FDIC-R does not receive the Settlement Paymcent on or before the date deterrined by
Section LA above, then the FDIC-R, in its sole discretion, shall have the right at any time prior to
teceipt of the Settlement Payment to:

L. Extend the period of time for the Settlement Payme-nf; or
2. Enforce this Agreement, in which event the Settling Defendants apree fo

jurisdiction in the United States District Court for the Northern District of Georgia; or
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3 Terminate the Agreement, and proceed with the D&O Action; and/or
4, Seek any other relief available to it in law or equity.

Any extension of time under Section 1.C.1 for delivery of the Settlement Payment or
aeceptance of a portion of the Settiement Payment shall not prejudice the FDIC-R’s rights to take
any of the actions set forth in Section 1.C.2 through 1.C.4 at any time prior to receipt of the
Settiement Payment in full.

SECTION II: Stipulation and Dismissal - _

Within ten business days after the latter of (1) full execution of this Agreement by all of
the Parties, and (2) receipt of the Settlement Payment, the FDIC-R shall file a stipulation of
dismissal with prejudice, exccuted by the attorneys for all Parties hereto, in the form attached
hereto as Exhibit A, in the D&O Action,

SECTION III: Releases

A, DIC-R's Releas

Upon receipt of the Settlement Payment in full as provided in Section I, and except as
provided in Section I11.C, the FDIC-R, for itself and its successors and assigns, hereby releases
and discharges the Settling Defendants and their respective heirs, executors, trustees,
administrators, representatives, successors, and assiﬁns, from any and all claims, demands,
obligations, damages, actions, and causes ofaction; direct or indirect, in law or in equity,
belonging to the FDIC-R, that arise from or relate lo the performance, noaperformance, or
manner of performance of the Settling Defendants’ respective functions, duties, and actions as
employees, officers and/or directers of the Bank, including without limitation all matters alleged
or asserted in the D&O Action,

B. Settli fendants® Release.

Effective simuitaneously with the release granted in Scction TILA above, the Settling
Defendants, on behalf of themselves individually, and their respective heirs, executors, trustees,
administrators, agents, representatives, attorneys, successors, and éssigns, hereby release and

discharge the FDIC-R, and its employees, officers, directors, representatives, attorneys,
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successors, and assigns, from any and all claims, demands, obligations, damages, actions, and
causes of action, direct or indirect, in law or in equity, that arise from or relate to, the Bank or to
the performance, nonperformance, or manner of performance of the Settling Defendants’
rcspecti\;e functions, duties, and actions as officers and/or directors of the Bank, including
without limitation the causes of action alleged in the D&QO Action.

C. Exceptions from Releases by FDIC-R.

1. Notwithstanding any other provision of this Agreement, the FDIC-R daes
not release, and expressly preserves fully and to the same extent as if this Agreement had not
been executed, any claims or causes of action:

a, Ageinst the Settling Defendants or any cther person or entity for
liability, if any, incurred as the maker, endorser, or guarantor of any promissory note or
indebtedﬁem payable or owed by them to the FDIC-R, the Bank, other financial institutions, or
any other person or eatity, including without limitation any such claims acquired by FDIC-R as
. successor in interest to the Bank or any person or entity other than Bank; and '

b, Against any person or enlity not expressly released by the FDIC-R
in this Agreement,

2 Notwithstanding any other provision of this Agreement, nothing in this
Agreement shall be construed or interpreted as limiting, waiving, releasing, or compromising the
jurisdiction and authority of the Federal Deposit Insurance Corporation in the exercise of its
supervisory or regulatory authority or diminishing ability to institute administrative enforcement
or other proceedings seeking removal, prohibition, or any other relie? it is authorized 1o seek
pursuant to its supervisory or regulatory authority against any person.

% Notwithstanding any other provision of this Agreement, this Agreement
does not purport to waive, or intend to waive, any claims that could be brought by the United
States through the Department of Justice, the United States Altorney’s Office for any federal
judicial district, or any other department or agency of the United States as defined by 18 U.S.C.
§ 6. In addition, the FDIC-R specifically reserves the right to seek court ordered restitution
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pursuant to the relevant provisions of the Mandalory Victims Restitution Act, 18 U.S.C, §§ 3322
and 3663 et seq., if appropriate.
SECTION IV: Waiver of Dividends and Proceeds fll*om Litigation

To the extent, if any, tiuit Settling Defendants are or wetc sharcholders of the Bank or its
holding company and by virtue thereof are or may be entitled o a dividend, payment, or other
distribution upon resolution of the receivership of the Bank or proceeds in any litigation that has
been ot could be brought against the Federal Deposit Insurance Corporation in any capacity or -
against the United States based on or arising out of, in whole or in part, the closing of the Bank,
or any alleged acts or omissions by the Federal Deposit Insucance Corporation in any capacity,
the United States government, or any agency or department of the United Statos government in
connection with the Bank, its conservatorship, or receivership, Settling Defendants hereby
knowingly assign to the FDIC-R any and all rights, titles, and interest in and to any and all such
dividends, payments, other distributions, and proceeds.

SECTION V: Representations and Acknowledgements

A.  Authorized Signatories. All of the undersigned persons represent and warrant that
they are Parties hereto or are authorized to sign this Agreement on behalf of the respective Party,
and that they have the full power and authority to bind such Party to each and every provision of
this Agreement. This Agreement shall be binding upon and inure to the benefit of the
undersi gucd Parties and their respective heirs, executors, trustees, adminis_trﬁtors, representatives,
suceessors, and assigns.

B.  Advice of Counsel. Each Party hereby acknowledges that he, she, or it has
consulted with and obtained the advice of counsel prior to executing this Agreement, and that
this Agreement has been explained to that Party by his or her counsel.

SECTION VI: Reasorable Cooperation

The Partics agree to cooperate in good faith to effectuate all the terms and conditions of

this Agreement, including doing, or causing their agents and attorneys to do, whatever is

reasonably necessary to effectuate the signing, delivery, execution, filing, recording, and entry of
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any docurnents necessary to conclude the D&O Action, and to otherwise perform the terms of
this Agreement.
SECTION VII: Other Matters
A, No Admission of Liability, The undersigned Parties each acknowledge and agree

- that the mafters set forth in this Agreement constitute the settlement and compromise of disputed

claims and defenses, that this Agreement is not an admission or evidence of liability or infirmity
by any of them regarding any claim or defense, and that the Agreement shall not be offered or
received in evidence by or against any Party except to enforce its terms.

B. = Execution in Counterparts, This Agreement may be exccuted in counterparts by

- one or more of the Parties and all such counterparts when so executed shall together constitute

the final Agrcement, as if one document had been signed by all Parties; and each such

counterp&rt, upon execution and delivery, shall be deemed a complete original, binding the
Poartics subscribed thereto upon the execution by all Parties to this Agreement,
C. Choice of Law. This Agreement shall be interpreted, construed, and enforced

" according to the laws of the State of Georgia.

D.  Notices. Any notices.required hereunder shall be sent by registered mail, first

_class, return receipt requested, and by email, to the following:

If to the FDIC-R:

Robert I, Gibson

Counsel, Federal Deposit Insurance Corporation
1601 Bryan St.

ENG-35002




Joyce Gist Lewis
SHINGLER LEWIS LLC
1230 Peachiree Strest, NE,
Suite 1075

Atlanta, G'corgia 30309

If to the Settling Defendants Burson, Alligood, Jordan, Pitts, Schoerner, and Teal:

James B. Manley, Jr.

Jill C. Kuhn

DENTONS US LLP
303 Peachiree Sireet, NE
Suite 5300

Atlanta, Georgia 30308

If to the Settling Defendants Gafford and Kennedy:

Barry D. Hovis James E. Connelly

Catherine M. Lee Womble Carlyle Sandridge & Rice, LLP
MUSICK, PEELER & GARRETT LLP 271 17th Street, NW

601 California Street, Suiie 1250 Suite 2400

San Francisco, CA 94108 Atlanta, GA 30363-1017

E.  Eatire Agreement and Amendments. This Agreement conslitutes the entire

agreement and understanding between and among the undersigned Parties concerning the matters

sct forth herein and supersedes any prior agreements or understandings. This Agreement may
not be amended or modified, nor may any of its provisions be waived, except in writing signed
by the Parties bound thereby, or by their respective authorized attorney(s) or other
representative(s).

F. Titles and Captions. All section titles and captions contained in this Agreement

are for conyenience only and shall not affect the interpretation of this Agreement.




G. No Confidentiality, The undersigned Parties acknowledge that ihis Agreement
shall not be cénﬁdeminl, and nothing in this Agreement prohibits the FDIC-R or the Settling

Defendants from tlisclosi'ug its tems.
IN WITNESS WHEREOF, the Paciies hereto have caused this Agreement io be execitied by

cach of them or their duly authorized represontatives on the datos hereinuier subscribed,

FEDERAL DEPOSIT INSURANCE CORPORATION AS
RECEIVER FOR MCINTOSH COMMERCIAL BANK

Date: 7 J /F‘t zo 5. RY
B{e H —— —
TITLE: Counsel
PRINT NAME(Z‘)\OW‘{' S, G [osoru
Due 2 &9 2o Johnll Busson, tH M.D,
Dule: Lawrence M. Alligood, M.D.
Date: Ronnie H. Jordan




Q. No Con ﬁdg'l[ia!ij)‘ 2

The undersigned Parties acknowledge that this Agreement

shall nat be confidential, and nothing in this Agreement prohibits the FDIC-R or the Settling

Defendants fiom disclosing its lenns.

IN WITNESS WHEREQF, the Pa

ities hereto have caused this Agreement to be executed by -

cach of them or their duly autherized representatives on the dates lerenafter subseribed,

Date;

Date:

FEDERAL DEPOSIT INSURANCE CORPORATION AS
RECEIVER FOR MCINTOSH COMMERCIAL BANK

BY;

TITLE: Counse!
PRINT NAME:

John H, Bursan, 11}, M.D.

Lawrence M. Alligood, M.D,

Ronnie H, Jordan




(b)(6)

G, NoConlidentiylity. The undersigned Paitles acknowledge that this Agrzement
shall not be confidentinl, and nathling in thls Agresment prohilbits the FDIC-R or the Sottling

Defondants (rom disclosing its lerms,

IN WITNESS WHEREORF, the Pastles heteto have caused (his Agscoment to be sxecuted b)"-
cach of them or thelr duly authorized reprosentatives on the dates herelnaller subsorlbed.

FEDERAL DEPOSIT INSURANCE CORPORATION AS
RECEIVER FOR MCINTOSH COMMERCIAL BANK

Date: BY: _ . ) —
TITLE: Counsel
PRINT NAME;

Date; __ __ John I 1. Burzon, TH, M.D,

Dule: i Lawrence M. Alligood, M.D.




Date:

Date:

Dauie:

Daley

Dene M, Schoerner

William I, Gaffm‘d,_]r.

Marvin Kennedy

Jan P. Teal




Date;

Robert B, Pitts, M.D.

Dene M, Schouriter n

Dute: 7 Ot/ ) U{/ ( (

Date:

Date:

Date:

Willlam £, QalTord, fr.

Marvin Kennedy

Jan P, Teal




Date:

Date:

Rebert B. Pitis, M.D.

Dene M. Schoerner

William H. Gafford, Jr.

Date:

Date:

Marvin Kennedy

Jan P, Teal




Date:

Date:

Date:

Robert B. Pitts, M.D.

Dene M. Schoemer

William H. Gafford, Jr.

Marvin Kennedy

~ Jan P. Teal




(b)(6)__

Date:

Duale:

Dates

Date:

Date: 10 ’Idﬁifa?ﬁft‘}"

Robert B, Pitts, M,D.

Done M. Schoemer

Willinm M. Gafford, ir.

Maryin Kennedy

Jan P, "teal

B ot s



