
SETTLEMENT AND RELEASE AGREEMENT 

This Settlement and Releast Agreement ("Agreement") is made by, between, and among 

the following undersigned parties: 

The Plaintiff Federal Deposit Insurance Corporation as Receiver for First Security 

National Rank ("FDIC-R"), and Dan R. Raker, Ralph N. Barber, Sr., Ralph N. I3arber, Jr., John 

A. Conway, Jerry G. Gardner, Carl Ilowington, and John R. Smith (collectively the "Settling 

Defendants") (individually, the FDIC-R and the Settling Defendants may be referred to herein as 

"Party" and collectively as the "Parties"). 

RECITAIJS 

WHEREAS: 

· Prior to December 4, 2009, First Security National Bank ("Bank") was a depository 

institution organized and existing under the laws of Georgia; 

On December 4, 2009, the Office ofthc Comptroller of the Currency closed the Bank and 

pursuant to 12 U.S.C. § 182l(c), the Federal Deposit Insurance Corporation was appointed 

Receiver. In accordance with 12 U.S.C. § 182I(d), the FDIC-R succeeded to all rights, titles, 

powers and privileges of the Bank, including those with respect to its assets. 

Among the assets to which the FDIC-R succeeded were all of the Bank's claims, 

demands, and causes of action against its former directors, officers, and employees arising from 

the performance, nonperformance, and manner of performance of their respective functions; 

duties and acts as directors, officers, and employees of the Bank; 

On December 3, 2012, the FDIC-R filed a complaint for money damages against the 

Settling Defendants, each of whom served at various times as a director and/or officer of the 

Bank. Those claims for damages arc now pending in the United States District Court for the 

No11hern District of Georgia, Civil Action No. l: 12-4 l 73-RWS ("D&O Action"). The Settling 

Defendants have denied liability in the D&O Action. 

The undersigned Parties deem it in their best interests to enter into this Agreement to 

avoid the uncertainty and expense offurther litigation. 



(b)(4) ... 

(b)(4) . 

NOW, THEREFORE, in consideration ofthe promises, undertakings, payment<;, and 

releases stated herein, the sufficiency of which consideration is hereby acknowledged, the 

undersigned Parties agree, each with the other, as follows: 

SECTION 1: Payment to FDIC-R 

A. As an essential covenant and condition to this Agreement, on or befort: thirty (30) 

calendar days following the date of full execution of this Agreement by all of the Parties, the 

Settling Defendants, jointly and severally, agree to pay the FDIC-R the sum of $2.1 mill ion ("the 

Settlement Payment"). 

B. The Settling Defendants shall deliver the Settlement Payment to the FDIC-R by 

direct wire transfer into the following account: 

Bank: Federal Home Loan Bank ofNew York 
!.\:.1::3!\BP!l.tingNumber:J.... I 
For Credit to: FDIC National Liquidation Account 
AccountNumber:l····· I 
FIN 10 15 7; First Security National Bank 
Contact: J.S. Tonkinson, 972-761-8105; Professional Liability (37100); DIF Fund 

In the event that the Settlement Payment is not delivered to the FDIC-R on or before the date 

detennined by subsection A above, interest shall accrue on all unpaid amounts at a rate 

calculated in accordance with 26 U.S.C. § 662l(a)(2), until the date of payment. 

C. If the FDIC-R does not receive the Settlement Payment in full on or before the 

date determined by subsection A above, then the FDIC-R, in its sole discretion, shall have the 

right at any time prior to receipt of the Settlement Payment in full (including all accrued interest) 

to: 

I. Extend the period of time for the Settlement Payment, including interest 

accruing from the date determined by subsection A above, through the date of payment; 

or 
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2. Enforce this Agreement, in which event the Settling Defendants and 

Insurer agree to jurisdiction in United States District Court for the Northern District of 

Georgia and to pay all of the FDIC~R's reasonable attorney' s fees and costs expended in 

enforcing the terms of this Agreement; or 

3. Terminate the Agreement, move to vacate any dismissa l order, to which 

the Settling Defendants and Insurer agree to consent, and re-institute an action on the 

FDIC~R's cla ims. The Settling Defendants and Insurer further agree to waive any 

defense based on any statute of limitation that would bar any of the FDIC-R's claims and 

to wa ive and not assert any object ions, defenses, claims or counterclaims that did not 

ex ist or were otherwise unavailable as of the date this Agret!ment was fully executed; 

and/or 

4. Seek any other relief available to it in law or equity. 

Any extension of time under Section I.C .1 tor delivery of the Settlement Payment or 

acceptanct:. of a portion of the Settlement Payment shall not prejudice the FDIC-R's rights to take 

any of the actions set forth in Section l.C.2 through l.C.4 at any time prior to receipt of 

Settlement Payment (inc luding all accrued interest) in full. 

SECTION II: Stipulation and Dismissal 

Within ten business days after the lattct· of (1 ) full execution of this Agreement by all of 

the Parties, and (2) receipt of the Settlement Payment, plus any accrued interest, the FDIC~R 

shall file a st ipulation of d ismissal with prej udice, executed by the attorneys for aU Parties 

hereto, in the form attached hereto as Exhibit A , in the 0&0 Action. 

SECTION III: Releases 

A. The FDTC~R's Releases. 

Upon receipt of the Settlement Payment in full and except as provided in Section lii.C., 

the FDIC-R, for itself and its successors and assigns, hereby releases and d ischarges the Settling 

Defendants and their respective heirs, executors, trustees, administrators, agents, representatives, 

attorneys, insurers, successors, and assigns, from any and all claims, demands, obligations, 
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damages, actions, and causes of action, direct or indirect, in law or in equity, belonging to the 

FDIC-R, that arise from or relate to, the performance, nonperformance, or manner of 

p~rformance of the Settling Defendants' respective functions, duties and actions as officers 

and/or directors of the Bank, including without limitation the causes of action alleged in the 

D&O Action. 

B. The Settling Defendants' Release. 

Effective simultaneously with the release granted in Section liLA above, the Settling 

Defendants, on behalf of themselves individually, and their respective heirs, executors, trustees, 

administrators, agents, representatives, attorneys, insurers, successors, and assigns, hereby 

release and discharge the FDIC-R, and its employees, officers, directors, agents, representatives, 

attorneys, successors and assigns, from any and all claims, demands, obligations, damages, 

actions, and causes of action, direct or indirect, in law or in equity, that arise from or relate to, 

the Bank or to the performance, nonperformance, or manner of performance of the Settling 

Defendants' respective functions, duties and actions as officers and/or directors of the Bank, 

including without limitation the causes of action alleged in the D&O Action. 

C. Exceptions from Releases by FDIC-R. 

I. Notwithstanding any other provision of this Agreement, the FDIC-R docs 

not release, and expressly preserves fully and to the ~arne extent as if this Agreement had 

not been executed, any claims or causes of action: 

a. Against the Settling Defendants or any other person or entity for 

liability, if any, incurred as the maker, endorser or guarantor of any promissory 

note or indebtedness payable or owed by them to FDIC~R, the Bank, other 

financial institutions, or any other person or entity, including without limitation 

any such claims acquired by FDIC-R as successor in interest to the Bank or any 

person or entity other than Bank; and 

b. Against any person or entity not expressly released by the FDlC~R 

in this Agreement. 
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2. Notwithstanding any other provision of this Agreement, nothing in this 

Agreement shall be construed or interpreted as limiting, waiving, releasing, or 

compromising the jurisdiction and authority of the F cderal Deposit Insurance Corporation 

in the exercise of its supervisory or regulatory authorily or to diminish its ability to 

institute administrative enforcement or other proceedings seeking removal, prohibition, 

or any other relief it is authorized to seck pursuant to its supervisory or regulatory 

authority against any person. 

3. Notwithstanding any other provision of this Agreement, this Agreement 

docs not purport to waive, or intend to waive, any claims that could be brought by the 

United States through the Department of Justice, the United States Attorney's Office for 

any federal judicial district, or any other department or agency of the United States as 

defined by 18 U.S.C. § 6. In addition, the FDIC-R specifically reserves the right to seck 

court-ordered restitution pursuant to the relevant provisions of the Mandatory Victims 

Restitution Act, 18 U.S.C. §§ 3322 and 3663 et. seq., if appropriate. 

SECTION IV: Waiver of Dividends and Proceeds from Litigation 

To the extent, if any, that Settling Defendants are or were shareholders of the Bank or its 

holding company and by vitiue thereof are or may be entitled to a dividend, payment, or other 

distribution upon resolution of the receivership of the Bank or proceeds in any litigation that has 

been or could be brought against the Federal Deposit Insurance Corporation in any capacity or 

against the United States based on or arising out of, in whole or in part, the closing of the llank, 

or any alleged acts or omissions by the Federal Deposit Insurance Corporation in any capacity, 

the United States government, or any agency or department of the United States govemment in 

connection with the Bank, its conservatorship, or receivership, Settling Defendants hereby 

knowingly assign to the FDIC-R any and all rights, titles, and interest in and to any and all such 

dividends, payments, or other distributions, or proceeds. This Agreement shall not release, limit, 

(b)(4)~(l:>1 qr.otherw.iseaffectClaimlDl Hthe "Claim"), entered on the FDlC-R's n::cords as 

m~(4)1{p} ..... Certifi.cateNo;F:J and any and all payments or dividends related to that Claim still 
(6) 
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outstanding as of the date of full execution ofthis Agreement by all ofthe Parties. 

SECTION V: Representations and Acknowledgements 

A. Authorized Signatories. All of the undersigned persons represent and warrant that 

they are Parties hereto or are authorized to sign this Agreement on behalf of the respective Party, 

and that they have the full power and authority to bind such Party to each and every provision of 

this Agreement. This Agreement shall be binding upon and inure to the benefit of the 

undersigned Parties and their respective heirs, executors, trustees, administrators, representatives, 

successors and assigns. 

B. Advice of Counsel. Each Party hereby acknowledges that he, she, or it has 

consulted with and obtained the advice of counsel prior to executing this Agreement, and that 

this Agreement has been explained to that Party by his or her counsel. 

C. Financial Disclosure Representation. Each Settling Defendant has submitted 

financial information to the FDIC-R including sworn personal financial statements provided to 

FDIC-R on various dates in 2014, and herein affirms that his/her financial information is true and 

accurate as of the date of this submission, and further affirms that there has been no material 

change since the date of submission of the personal financial statements, to the date ofthis 

Agreement. Each Settling Defendant expressly acknowledges that, in determining to settle the 

claims released herein, the FD IC-R has reasonably and justifiably relied upon the accuracy of the 

financial information submitted by the Settling Defendants. The FDIC-R has no obligation to 

independently verify the completeness or accuracy of that financial information. 

SECTION VI: Reasonable Cooperation 

The Parties agree to cooperate in good faith to effectuate all the terms and conditions of 

this Agreement, including doing, or causing their agents and attorneys to do, whatever is 

reasonably necessary to effectuate the signing, delivery, execution, filing, recording, and entry, 

of any documents necessary to conclude the D&O Action and to otherwise perform the terms of 

this Agreement. 

SECTION VII: Other Matters 
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A. No Admission of Liability. The undersigned Parties each acknowledge and agree 

that the matters set forth in this Agreement constitute the settlement and compromise of disputed 

claims and defenses, that this Agreement is not an admission or evidence of liability or infirmity 

by any of them regarding any claim or defense, and that the Agreement shall not be offered or 

received in evidence by or against any Party except to enforce its terms. 

B. Execution in Counterparts. This Agreement may be executed in counterparts by 

one or more of the Parties and all such counterparts when so executed shall together constitute 

the final Agreement, as if one document had been signed by all Parties; and each such 

countcrpa11, upon execution and delivery, shall be deemed a complete original, binding the 

Parties subscribed thereto upon the execution by all Parties to this Agreement. 

C. Choice of Law. This Agreement shall be interpreted, construed and enforced 

according to applicable federal law, or in its absence, the laws of the State of Georgia. 

D. Notices. Any notices required hereunder shall be sent by registered mail, first 

class, return receipt requested, and by email, to the following: 

If to the FDIC-R: 

Stuart Tonkinson 
FDIC 
160 I Bryan Street 
Dallas, Texas 7520 I 

I ................................... . ···················· 

If to Settling Defendants: 

Robert R. Long 
Alston & Bird I .I .P 
1201 West Peachtree Street 
Atlanta, Georgia 30309 

(b )(6)_ . I.._······_ ... ____ ____. 

E. Entire Agreement ancLAmendments. This Agreement constitutes the entire 

agreement and understanding between and among the undersignt:d Parties concerning the matters 

set forth herein and supersedes any prior agreements or understandings. This Agreement may 

not be amended or modified, nor may any of its provisions be waived, except in writing signed 
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by the Parties bound thereby, or by their respective authortzed altomcy(s), or other 

representative( s). 

P. Titl~_aQd Captions. All section titles and captions contained in this Agreement 

arc for convenience only and shall not affect the interpretation of this Agrel!mcnt. 

(t., No Q:!tlfidcnti_ality. The undersigned Parti~s acknowledge that this Agreement 

.shall nut be confidential nmi wili be disclm·ed p11rsuant to the Federal lkposit Insurance 

Corporation ·s aprb:able policil:s. prm:cdun:s, and oth~:r legal requirements. 

J:'-J WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed 

by cacl1 of them or their duly authorized representatives on the dates hereinafter subscribed. 

FEDERAL DEPOSIT 1:\SlJRANCE CORPORATION AS 
RECEIVER FOR FIRST SECURITY NATIONAL BANK 

(b)(
6

) o~~~;_ro:zi=TLI svTI._ ... _____ ...... 
TITLE: .. Counsel 
PRfNT NAME: Stuart Tonkinsnn 

(b)(6) 

Date: ______ _ 

Ralph N. Barber, Sr. 

Dare:--'-~-- .. 

Rulph N. Darber, Jr. 

Date:_.,._ __ 
John A. ( ·onway 

Date: . ··- - ----------
Jerry G. Gardner 

Date:-----.----· 
Carl Howington 

Date: 
Jllhu R. Smith 



(b)(6) ................................ . 

by the Parties bound thereby, or by their respective authorized attorney(s), or other 

representative( s). 

F. Titles and Captions. All section titles and captions contained in this Agreement 

are for convenience only and shall not afiect the interpretation of this Agreement. 

G. No_Confidentialitv. The undersigned Parties acknowledge that this Agreement 

shall not be confidential and wilJ be disclosed pursuant to the Federal Deposit Insurance 

Corporation's applicable policies, procedures, and other legal requirements. 

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed 

by each of them or their duly authorized representatives on the dates hereinafter subscribed. 

Date: 

Date:-----····--

ii;t~~zjj:i-z=zo'lf.. 

FEDERAL DEPOSIT INSURANCE CORPORA TlON AS 
RECEIVER FOR FIRST SECURITY NATIONAL BANK 

BY: 
TITLE: Counsel 
PRINT NAME: Stuart Tonkinson 

(b)( 
6

) o~;~; 10 ;' z.z::_ 7'l 

Date: 
John A. Conway 

Date: 
Jerry G. Gardner 

Date: ..... ---··--- .. ·-. ·------
Carl Howington 

Date:---------
John R. Smith 
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(b)(6) 

by the Parties bound thereby, or by their respective authorized attomcy(s), or other 

rcprcscntativc(s). 

F,.. Titks and Captions. All section titles and captiuns contained in this Agreement 

are for convenience only and shall not aflect the interpretation of this Agreement. 

G. No Confidentiality. The undersigned Parties acknowledge that this Agreement 

shall not be confidential and will be disclosed pursuant to the Federal Deposit Insurance 

Corporation's applicnhle policieSt;ptocedun;::;, and o liH.;r legal requirements. 

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed 

by each of them 01: their d-uly authoriz~u representatives un the dates hereinafter :subscribed. 

Date:-------

Date: 

Date: 

Date: 

~~ Date: =1:£,.·/=A~J.. . 

Date: 

DaLe: 

Date: 

FEDERAL DEPOSIT INSURANCE CORPORATION AS 
RECEIVER FOR FIRST SECURITY NA TlONAL BANK 

BY: 
TITLE: Counsel 
PRINT NAME: Stuart Tonkinson 

Dan R. Baker 

Rolph N. Barber, Sr. 

Ralph N. Uarber, Jr. 
• 

.JQlm :\ . Conway 
t= 

(/ ~ . • 

Jerry G. Gardner 

Carl Howington 

John R. Smith 
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(b)(6) ..... 

are for convenience only and shall not affect the interpretation efthis Agreement. 

G. No Confidentiality. The Wtdersigned Parties acknowledge that this Agreement 

shall not be confidential and will be disclosed pursuant to the Federal Deposit lrururance 

Corporation's applicable ptllicies., proQC)utes, and other legal requirements. 

IN WITNESS WHEREOF, ibe Parties hereto 'have caused this Agreement tt5 &e-~ettit~ 

by each of them or their duly authorized representatives on the dates hercinaft~ !libstr.lhed. 

Date:------

Dote:----~----

Date:-- -----

· Oat~:·-----~ 

FEDERAL DEPOSIT INSURANCECORP.OR.ATION AS 
RECEIVER FOR FIRST SEC'ORITYNh,TIONALB~ 

BY:· 
1'ITLE: Counsel 
PRtl'\ ":r NAME! Stuart Tonkh:iso.n 

Daw: _ _ ~----- --------~~~~r.-----\ 

D~t~·~· ... _ ........ =:._:_ .. _ ...... _ ........ _ ........ _ ........ _ ........ _ ........ __ - I :~~ \ 
. '\ ...... _ .. ____ .. 

Date: ------ -

Date: 
-----..--,~--

John R. Smith 



(b)(6) 

by the Parties bound thereby, or by their respective authorized attorney(s), or other 

rcprescntative(s). 

F. Titles ~H}g_<;:aptions. All section titles and captions contained in this Agreement 

are for convenicnc~ only ami shall TI()t afft:d the interpretation of this Agreement. 

G. No Confidentiality. The undersigned Parties acknowledge that this Agrt.)erncnt 

shall nnt he confidential and will be disdoscd pursuant to the Federal Deposit Insurance 

Corporation's applicable policies, procedures, and other legal rcquirem~:nts. 

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be cx.ccutcd 

by each of them or their duly authorized representatives on the dates hL:r<;;inatlcr subscribed. 

Date:-~-----

Dat~: --------

Dat$ ...... ______ _ 

Date: _______ _ 

Date: ______ _ 

Date: 

FEDERAl. DEPOSIT INSURANCE CORPORATION AS 
RE<'t:JVER FORFIRSTSEClTRTTYNA.TIONALBANK 

BY: 
TITLE: Cuunsd 
PRINT NAME: Stuart Tonkinson 

Dan R. Bake.r 

··-------
Ralph r..:. Barber, Sr. 

Ralph N. Barber, Jr. 

John A. Conway 

-·--·--··· 
Jerry G. Gardner 

( 

na:r~i~4.:;····Jz:.:::·~·~~ ···············L.,I---~----""""':l"'~-.. .... _ ____. 
Carl IIowiii~tun 25 

Dutc: ----·----
John R. Smith 



by the Parties bound thereby, or by their respective authorized attorney(s), or other 

representative( s ). 

F. Titles and Captions. All section titles and captions contained in this Agreement 

are for convenience only and sl1all not affect tho interpretation of this Agreemenl 

G. No Confidentiality. The undersigned Parties acknowledge t~t this Agre~ment 

shall not be confidential and will be disclosed pursuant io the Federal Deposit Insurance 

Corporation's applic:able policies, procedures., and other legal requiremen~. 

IN WITNESS 'WHEREOF, the .Parties hereto have caused this Agreement to be ex;ecuted 

by each of them or their duly authorized representatives on the dates bcreinaftenubscribed. 

Date:----- --

Date: ______ _ 

Date:~------

Date:-------

Date:-------

Date:-------

Date;--~----

FEDERAL DEPOSIT INSURANCE CORPORATION AS 
RECEIVER FOR FIRST SECURITY NATfONAL BANK 

BY: 
TITLE: Counsel 
PRINT NAME: Stuart Tonkinson 

Dan R. Baker 

Ralph N. Barber, Sr. 

Ralph N. Barber, Jr. 

John A. Conway 

JenyG. Gardner 
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IN TilE UNITED STATES DISTRICT COURT 
FOR THE NORTBl~RN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

FEDERAl .. DEPOSIT INSURANCE 
CORPORATION, AS RECEIVER OF 
FIRST SECURITY NATIONAL 
BANK CIV. ACT. NO. 1: 12-cv-4173-RWS 

Plaintiff, 

v. 

DAN R. BAKER, RALPH N. 
BARBER, JR., RALPH N. BARBER, 
SR., JOliN A. CONWAY, .JERRY G. 
GARDNER , CARL HOWINGTON, 
AND JOHN R. SMITH 

Defendants 

.JURY TRIAL DEMANDED 

.JOINT STIPlJLA TION O.F DISMISSAL WlTH PIU~.JlJI>ICR 

Pursuant to Rule 41(a) of the Federal Rules of Civil Procedure, Plaintiff Federal Deposit 

lnsurance Corporation, as Receiver of First Security National Bank ("Plaintif1'') and Defendants 

Dan R. Baker, Ralph N. Barber, Jr., Ralph N. Barber, Sr., John A. Conway, Jerry G. Gardner, 

Carl Howington and John R. Smith (collectively, "Defendants"), hy and through the undersigned 

coun!lel , file this Joint Stipulation of Dismissal With Prejudice dismissing all claims asserted 

against each other in the above-styled cause with prej udice. The Parties have reached a 

settlement that resolves all claims and causes o f action with prejudice to there-filing of" same. In 

accordance with Rule 4 1 (a), all parties who have appeared in th is action arc signatories to this 

s tipulation. 

JOINT STIPULATION OJ.' DISMISSAL WITH PRE.JUDICE PAGE 1 
31858J.7vl (7&620.00003.000) 



The Pruties respectfully request that they hear their own respective costs and attorneys' 

Lees. 

The Parties respectfully request the Court to enter an Order of Dismissal With Prejudice 

in this action . 

.JOINT STIPULATION OF DISMISSAL WITH PREJl/DlCE PAGE2 
Jl85827v l (n620.00003.000) 



SIMKINS HOLLIS LAW GROUP, PC 

Is/ Jeanne Simkins Hollis 
Jeanne Simkins Hollis 
Georgia Bar No. 646890 
S. Paul Smith 
Georgia Bar No. 663577 
J aequelyn Smith 
Georgia Bar No. 320589 
1924 Lenox Road, NE 
Atlanta, GA 30306 
(404) 474-2328 phone 
(770) 587-0726 FAX 

(b)(6)·····················{····················································· 

KANE RUSSELL COLEMAN & 
LOGAN PC 

Is/ C. Jeffrey Novel 
C Jeffrey Novel 
Admitted Pro !lac Vice 
Brian M. Stork 
Admitted Pro Hac Vice 
3700 Thanksgiving Tower 
1601 Elm Street 
Dallas, TX 75201 
(214) 777-4223 phone 
(214) 777-4299 FAX 

(b)(6) l··································· I 

Counsel for Plaintiff 
Federal Deposit Insurance Corporation, as 
Receiver of First Security National Bank 

JOINT STIPllLA TION OF DISMISSAL WITH PREJUDICE 

ALSTON & BIRD LLP 

/s/ Robert R. Long 
Robert R. I .ong 
Georgia Bar Num her 1415 46 
1201 West Peachtree Street 
Atlanta, GA 30309-3424 
Telephone: 404-881-7000 
.Facsimile: 404-88-17777 

I ···································································-1---·························· JP.1(§) 

Counsel for Defendants 
Dan R. Baker 
Ralph N. Barber, Jr. 
Ralph N. Barber, Sr. 
John A. Conway 
Jerry G. Gardner 
Carl Howington and 
John R. Smith 
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