Page 1

SETTLEMENT AND ASSIGNMENT AGREEMENT

This Settlement and Assignment Agreement ("Agreement”) is entered into as of January
23, 2013, by FDIC-R in iis capacity as Recelver of Elizabeth State Bank (hereinafier, "FDIC-
R"y, on the one hand, and Crailg Campbell, Dennis Guenzier, Patricia Schaible and Marvin
Wurster (hereinafier the “Former Directors and Officers™) on the other hand. FDIC-R and the
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Former Directors and Ofheers ave sometines collectivelv referred 1o herein a5 the "Parties™ and
singularly as a "Party.”

RECITALS

WHEREAS, the Former Directors and Officers are former directors and officers of The
Elizabeth State Bank ("Elizabeth™); and

WHEREAS, the FDIC-K has asserted claims against the Former Directors and Officers,
including claims set forth in a letter dated September 6, 2012 (incorporated by reference herein),
that include claims which the Parties believe and contend are covered as “Wrongful Acts”, and
which the Parties believe and contend were made in the poliay period of the Directors and
Officers Insurer as described hereinafter, tthe "FDIC-R Claims™); and

WHEREAS, upon the information and belief of the Parties, Terrapin Bancorp, Inc.. the
parent company of Elizabeth, bad purchased an Extended Professional Liability Insurance Policy
from Banchnsure for the period from December 31, 2008 to December 31, 2011, Policy No. .

e (hereinafier the “Banclnsure Policy™): and

WHEREAS, upon the information and beliel of the Parties, the Former Directors and
Officers are insureds under the Bancinsure Policy: and

WHEREAS, the Former Directors and Officers have heretofore tendered to Banclnsure
the potentially covered FDIC-R Claims, and pevertheless, Banclnsure has denied The Former
Dirgctors and Officers’ demands for coverage for the FDIC-R’s Claims and has refused to protect
the interests of the Former Directors and Officers by refusing to pay for the Former Directors and
Officers’ defense costs or indemnify them for costs or loss incurred in connection with the
FBIC-R’s Claims, thereby exposing the Former Directors and Officers to great personal financial
risk; and

WHEREAS, the btormer Directors and Officers deny the allegations the FDIC.R has
made against them, but recognize that the FDIC-R has stated a colorable claim against them; and

WHEREAS, the Former Directars and Officers recognize that the FDIC-R seeks
substantial monetary damages from them in connection with the FDIC-R’s Claims, which exceed
the aggregate Hmits of Hability of the Banclnsure Policy: and

WHEREAS, the Patties to this Agreement wish to resolve and settle their sharply
contested claims and avoid further cost, including costly litigation; and
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WHEREAS, the parties participaied in settlement discussions, which resulied in the
negotiation in good faith and at arms-length of the terms herein; and

WHEREAS, the Parties have reached an agreement 1o resolve the FDIC-R's Claims
against the Former Directors and Officers;

NOW, THEREFORE, in consideration of and in reliance upon the recitals, mutual

covenants, promiscs, obligations and understandings contamed in this Agreement, and other
good and valuable consideration, and mtending to be legally bound thereby, the Former
Directors and Officers and FDIC-R mutually agree as follows:

1. Settlement Amount. The FDIC-R agrees o accept a total of two million dollars
(32,000,000} in settlement of all of the FDIC-R's Claims against the Former Directors and
Officers, payable from the Banclusure Policy (the "Settlement Amount™). The Former Directors
and Officers agree that the Settlemnent Amount is fair and reasonable and consistent with what a
reasonably prudent insured would have paid to settle the FDIC-R’s Claims.

2. Covenant To Satisfy Seftlement Amount Solely From Insurance Proceeds. The
FDMC-R agrees that i exchange for the Former Directors and Gfficers” Assignment of Rights as
set forth in Paragraph § below, the FDIC-R will pursue collection of the Settlement Amount
solely from the Banclnsure Policy, and not from any other personal assets of the Former
Directors and Officers. :

3. Covenant Neot to Sue. Subject only to the gxception set forth in paragraph 6.5, below, the
FDIC-R, for itself, successors and assigns, hereby stipulates, promises and covenants, not to
pursue any known or unknown claims against the Former Directors and Officers arising from
their duties as directors and officers of Elizabeth, including but not Himited to any known or
unknown claims arising out of or related to the FDIC-R's Claims.

4. FDIC.R's Claims Against Third Parties. The FDIC-R, for itself, successors and
assigns, does hereby further stipulate, promise and covenant, as to the Former Directors and
Officers in all capacities, that, in the event the FDIC-R has brought or brings in the future any
action against a person or enfity not a party to this Agreement {a "Third Party™) and, in that
action, there is a finding that the Former Directors and Officers bears a proportionate share of
lighility for the claims that the FDIC-R asserts against the Third Party, the FDIC-R will not seek
to recover from the Third Party more than the Third Party’s aggregate proportional share of
liability. Further, in the event that the FDIC-R resolves its claims against the Third Party
pursuant to seftiement, the FDIC-R, for itself, successors and assigns, does hereby further
stipulate, promise and covenant, as to The Former Directors and Officers that the FDIC-R will
use its best efforts to secure a release of The Former Directors and Officers from the Third Party
with respect to The Former Directors and Officers” proportionate share of liability, if any, for the
claims that FDIC-R asserted against the Third Party.

5. Assignment of Rights. Except as provided below, the Former Directors and Officers
hereby agree to relinquish, surrender, transfer, convey, and assign to FDIC-R anv and ali rights,
title, and interest that the Former Directors and Officers have or may have to assert a cause of
action against Banclnsure for declaratory relief, breach of contract, breach of the covenant of
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good faith and fair dealing, tortious breach of the covenant of good faith and falr dealing, bad
faith, and punitive damages for the failure of Banclnsure to pay the Settiement Amount (FThe
Assigned Claims™, The Assigned Claims shall not jnelude any clalms arising out of the failure
of Banclnsure to pay the unreimbursed, reasonable defense costs incurred by the Former
Directors and Officers related to this settlement, all of which are hereby expressly retained by the
Former Directors and Officers, provided that the FDIC-R shall have the right 0 compel a release

against Bancinsure, in exchange for the payment of all such unreimbursed defense costs and fees
plus inferest at the legal rate. At the sole expense of FDIC-R, the FDIC-R may prosescute, defend,
control, settle or compromise any and alf of The Assigned Claims, in the name of the FDIC-R, as
assignee of the Former Directors and Officers. This Sewtlemenmt and Assignment shall be
effective as to the FOIC-R and each of the Former Officers and Directors who enter into this
agreement regardiess of the fatlure, declination or refusal of the other Former Officers and
Directors to do so.

6. Assistance and Cooperation.

6.1 The Former Directors and Officers agree fo assist and to cooperate
reasonably with FDIC-R in and through the prosecution of any claim,
lawsuit or other proceeding against Bancinsure on The Assigned Claims.
The Former Directors and Officers shall take no action o impede, prevent or
otherwise tmpair the prosecution of such claim, lawsuit or other proceeding.

6.2 ‘The. Former Directors and Officers agree to execute all papers reasonably
required and to take all reasonabie actions that may be necessary for the
FDIC-R to bring a claim, lawsuit or other proceeding against Bancinsure on
The Assigned Claims, including but not lmited to, attendance and
participation  with truthful testimony, witness imterviews, depositions,
hearings, trials and other preparation sessions, review, preparation and
execution of written affidavits, production of all relevant non-privileged
documents and records, securing and giving of evidence, cooperation and
assistance in wdentifving and obtaining attendance of witnesses, and such
other assistance and things as may be reasonably necessary to enable FDIC-
R to prosecute effectively The Assigned Claims, FDIC-R, as assignee of the
Former Directors and Officers, shall have the right to select counsel 1o
commense and prosecute any claim, lawsuit or other proceeding brought
against Bancinsure on The Assigned Claims. At FDIC-R's sole cost and
expense {including with respect to any attorneys’ or experts’ fess, cosis,
sanctions or ¢ost awards}, FDIC-R shall direct, supervise, manage and have
complete and exclusive control of the prosecution of such claim, lawsuif or
other proceeding.

6.3 The FDIC-R shall reimburse reasonable costs incurred by the Former
Directors and Officers incurred in conngction with fulfilling the obligations
set forth in paragraphs 6.1 and 6.2, subject to a maximum total of $10,000 in
the aggregate.
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6.4 The Former Directors and Officers make no representations or warranties
with respect to the validity of The Assigned Claims or the FDIC-R's ability
to recover on The Assigned Claims. Thus, subject only to the exception set
forth in paragraph 6.5, the FDIC-R agrees to bear the full and sole risk that
the FDIC-R does not recover from Bancinsure on The Assigned Claims.,

for the sole reason that the assignment provided for hereunder 18 ineffective
to permit the FDIC-R to recover from Bancinsure on The Assigned Claims,
ther, as of the date that a court or other wibunal makes or renders a final
judgment incorporating such a determination ("Contingent Event Date"): (i)
this Agreement, other than the provisions of this paragraph and paragraph 8,
shail be null and void, (i) nothing herein shall be admissible by any Party in
any action between the FDIC-R and any of The Former Direciors and
Officers, and (1) this Agreement shall in all respects be entitled to the
protections of Federal Rule of Evidence 408. However, i the FDIC-R
thereafier files the FDIC-R's Claims, the FDIC-R agrees that its monetary
damages on those ¢laims as against The Former Directors and Officers may
be recovered only from Banclnsure and not from any other assets of The
Former Directors and Officers. The Assignment provided in this Agreement
shall be deemed as ineffective solely an the basis expressly set forth in this
Section 6.5 and shall not be deemed ineffective on the basis of policy
defenses asserted by Banclnsure, including but not limited to policy terms,
conditions and exclusions, other than those policy defenses, if any, resulting
from execution of this Agreement,

6.6 The Former Directors and Officers Marvin Wurster and Patricia Schaible
appoint Donald Q. Manning, Esq. as their representative and attorney-in-fact
to communicate and coordinate with the FDIC-R in connection with this
Agreement and any claim, lawsuit or other proceeding contemplated herein.

6.6 The FDIC-R hereby appoints Robert R. Furnier of The Furnier Law Group
LLC as s representative and  attorney-in-fact to communicate and
coordinate with the Former Directors and Officers in connection with this
Agreement and any claim, lawsuit or other proceeding contemplated herein,

7. Court Approval. This Agreement is not effective unless and until all of the following
have ocourred:

a) To the extent Craig L. Campbell is a party to this agreement, The United States
Bankruptcy Court for the Northern District of Hlinois {the "Bankruptey Court™)
has entered an order In the proceedings captioned I re Craig L. Campbell and
Kim Ann Webster-Caompbell. Case No. 10 B 30562 which permits the FDIC-R and
the Former Directors and Officers to enter into and implement this Agreement and
allows the FDIC-R to enforce the Assigned Claims against Banclnsure
notwithstanding the effect, if any of the automatic stay under 11 US.C. § 362
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subject to any modifications approved by the Parties {"Order Approving
Settlemment and Abandonment”); and

To the extent Craig L. Campbell is a party to this Agreement, the time to
commence an appeal of the Order Approving Seitlement and Abandonment
pursuant o Rule 8002{a) of the Federal Rules of Bankruptey Procedure has run
without any notice of appeal having been filed, or if a notice of appeal has been

timely filed, such appeal has been fully and finally reselved with the Order
Approving Settlement and Abandonment remaining in force and effect in a form
satisfactory o the FDIC-R,

¢} In the event Cralg L. Campbell is not a party to this agreement, this Agreement

shall be effective upon execution by the remaining parties,

8. Contingent Tolling Agreement. Ins the event that Craig L. Campbell i3 a party to this
Agreement, if the Bankruptcy Court enters the Order Approving Settlement and Abandonment in
accordance with the provisions of paragraph 7.a above, and, thercalter, the circumstances set
forth in paragraph 6.5 come fo pass, then the time period between the date of this Agreement
uritil the Contingent Event Date (the "Tolling Period™) shall not be counted in determining the
time in which the FDIC-R 1s required by any applicable statute of Himitations, statute of repose,
laches or other time-based defenses to file the FDIC-R’s Claims against The Former Directors
and Officers. The Former Directors and Officers agree that they will not plead, argue, or
otherwise assert that any of the Tolling Period should be included in the calculation of any time
hmit or hmitation period that nught otherwise be applicable to the re-filing of the FDIC.R's
Claims against The Former Directors and Officers.

4. Miscellanecous Provisions

9.1

The Agreement affects the scitiement of disputed claims. Nothing contained
herein should be construed as an admission by the Parties as to the meriis of
any of their claims or defenses that could be asserted against each other. In
addition, nothing in this Agreement, nor any of the negotigtions or
proceedings connected with it, nor any of the documents or statements
referred to therein shall be: {a) offered or received against the FDIC-R or
The Former Directors and Officers i any litigation between the FDIC-R
and any of The Former Directars and Officers as evidence of or construed as
or deemed to be evidence of any presumption, concession, or admission by
the FDIC-R or The Former Directors and Officers with respect o the truth
of any fact alleged by either Party apainst the other or the validity of any
claim that has been or gould have been asserted by the FDIC-R in any
litigation volving both the FDIC-R and The Former Directors and
Officers, or the deficiency of any claim or defense that has been or could
have been asserted by the FDIC-R in any litigation involving both the
FDIC-R and The Feormer Directors and Officers, or of any Hability,
negligence, fault, or wrongdoing on the part of The Former Directors and
Ofticers: (b) offered or received in any litigation between the FDIC-R and
The Former Directors and Officers against The Former Directors and
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Officers as evidence of a presumption, concession ot admission of any fault,
misrepresentation or omission with respect to any action or inaction by The
Former Directors and Officers; (¢} offered or received in any litigation
between the FDIC-R and The Former Directors and Officers against The
Former Directors and Officers as evidence of a presumption, concession or
admission with respect to any lability, negligence, fault or wrongdoing, or
Jdnany way referred to for any other reason as against The Former Directors.
and Officers, In any other ¢ivil proceeding between the FDIC-R and The
Former Directors and Officers, or in any criminal or administrative action or
proceeding; provided, however, The Former Directors and Officers may
refer to the Agreement to effectuate the lability protection granted them
hereunder; or {d} construed against any Party in any litigation between the
FOIC-R and The Former Directors and Officers as an admission or
coneession that the consideration to be given and received hereunder
represents the amount which could be or would have been recovered after
trial,

92 This Agreement is fully integrated and contains the entire agreement and
understanding between the Parties concerning the subject matter hereof §t
fully supersedes any prior oral or wriiten negotiations, proposed agreements,
agreements, or understandings between FDIC-R, on the one hand, and The
Former Directors and Officers, on the other hand, concerning the subject
matter hereof. No change or modification or termination of this Agreement
shall be valid unless contained in writing and signed by the FDIC-R and The
Former Directors and Officers, through their representatives and atforneys-
in-fact referenced 1n Paragraphs 6.6 and 6.7 hereto.

9.3 The Former Directors and Officers’ obligations under this Agreement shall
continue untii such time as a full and final adjudication of the FDIC-R’s
claim, lawsuit, or other proceeding agsingt Bancingure has been achieved or
upon receipt of written notice from FDIC-R that such claim, lawsuit or other
proceeding has been resolved,

G4 The FBIC-R and The Former Directors and Officers cach agree to meet and
confer in good faith o resolve any disagreements over the terms of this
Agreement or any provisions thereof. If the meet and confer is not
successful, the FDIC-R and The Former Directors and Officers agree to
binding, non-appesalable arbitration in Chicago, [ilinois, under the auspices
of JAMS under its Streamlined Arbitration Rules and Procedures, and
judgment on the award rendered by the arbitrator may be entered in any
court having jurisdiction thereof. The FDIC-R and The Former Directors
and Officers agree thai the above controversy will be submitted to one
arbitrator, and the arbitrator shall apply lllinois law without regard to is
chotce of law or conflicts of law provisions. Unless otherwise ordered by the
arbitrator, the prevailing party will be awarded the costs of the arbitration
and attornevs’ fees incurred in conmection with the arbitration,
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This Agreement and the provisions and negotiations of this Agreement shall
be confidential and subject to all applicable privileges and immunities,
including without iimifation the mediation privilege, comnon interest
privilege and attorney work product doctrine, Mo Party shall provide any of
the contents of this Agreement to anyone, unless provision is required by
order of a court, an arbitration panel, or a governmential body, or is

9.6

9.7

9.8

9.9

9.10

9.11

consented 1o by agreement In writing of all Parties hereto, except that this
Agreement may be disclosed (3} to auditors and attorneys of the Parties and
the Parties’ affiliates, (i) to any insurer who issued a policy provided by
Terrapin Bancorp, Inc. or Elizabeth State Bank and covering the Former
Darectors and Officers, including Banclnsure, (1if) in such circumstances as
eounsel for the FDIC-R may advise is necessary or prudent 1o prosecute the
claim, lawsuit or other proceeding against Banchisure or to comply with any
other applicable legal requirement, and {iv} to the Bankraptcy Court.

This Agreement shall be binding upon, and mure to the bencfit of, the
Parties, and each of them, and to each of their successors, heirs, trustees,
beneficiaries, assigns and legal representatives,

Each Party will bear its own costs incurred In the negotiation of this
Agreement.

The terms and language of this Agreement are the result of negotiations
between the Parties and their respective counsel, who have cooperated in its
drafting and preparation. There shall be no presumption that any ambiguities
in this Agreement should be resolved against any Party.

Each of the Parties represents and warrants that he, she or it enters into this
Agreement with the benefit of the advice of his, her or #ts respective legal
sounsel. Each of the Parties has carefully read and fully understands all of
the provisions of this Agreement, and ecach Party is entering into this
Agreement voluntarily and without coercion,

Each of the Partics further represents and warrants that he, she or it is
relying upon his, her or #ts own judgment, and that no promises or
representations have been made fo induce that Party’s execution of this
Agreement, other than those set forth expressly in the Agreement,

This Agreement may be executed in counterparts, aill of which wgether shall
constitute one agreement. Facsimile signatures shall be considered the same
as originals.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, the Parties herero bave enered mto this Agreement effective
on the date a5 of which all Parhies bave excewed the Agreement

FEDERAL DEPOSIT INSURANCE CORPORATION AS

KE{:};{“LERF{)&EL}%A-E*:WST&TEE&%K ....................................................................................................................................

(b)(6)

Date: j{quﬁ 2&/_2“{{}
fj’, S. E‘n,&?n;m/ {oupcel
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IN WITNESS WHM{L{}F the Pame:; h@r@io have ertﬁ}:&i into this Agﬁ,emeﬁ‘i :
(i?t:., as af whtch aii P&mea have exemted zi:z&z Ag ement




IN WITNESS WHEREOF, the Parties hereto have entered info this Agreement effective on the
date ay of which all Parfiey have exceated the Agreement;

(b)(6)

Marvin Warsier

40



IN WITNESS WHEREOF, the Parties hereto have entered into this Agreement effective an the
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dat% as of which all Parties have executed the Agresment:

(b)(6)

Patricia schaible

f oo

N 2
Date: %:},/“i,‘g:Q

A1
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