
SETTLEMENT AND RELEASE AGREEMENT 

This Settlement and Release Agt'eoment ("Agreement") is made by, between, and among 

the following .lmdcrsigncd pmties: 

The PlnintiffFederal Deposit Jnsmance Corporation us Receiver for La JollaBnnk, "FSB 

. ("PDIC-R"), a11d Richard K. Colboume, Rick F. Hall, and Martin Rodl'lB\lCZ (collcctivoly the 

"Settling Defencta11ts") (individually, the :PDlC-R and the Settling Defendants may be t•eferrcd to 

hel'ein as "Purty" and collectively as the ccrarties"). 

R ECITALS 

WHEREAS: 

Pt(01' to February 19, 2010, La Jolla Bank, ft'SB (14Bank") was a depository insti tution 

organized. and existing under the laws of the United States. 

On Febt1Jal'Y 19, 2010, the Office ofThriJt Supervision closed the Bank and punmunt to 

12 U.S.C. § 1 R2 1 (c), the Fedcml Deposit InsLmmce Corporation was appointed Receivel'. In 

acco1·dance with 12 U.S. C. § l82 1 (d), the FDIC· R succeeded to all rights, tltl!'s, powers and 

privileges of the Bank, including those with respect to its ~ssets. 

Among the assets to which the FDIC-R succeeded we1·c all ·ofthe Bank's clnims, 

demands, and causes of actio11: against its formci directors, officers, and employees ru'ising from 

the perform.•mcc, nonperformance, and manner of performance of their respective ftJnctions, 

duties and acts as directors, offioers, and employees of the Bank. 

As pat't of thr, l'eceiver:>hip of the Bank, Settling Defendants made clnims on the FDIC-R 

i:or amounts allegedly due to them from the Bank prior to closing. FDIC-R issued. receivership 

certificates to Settling Defendants in the following amounts : Richard K. Colbourne (Clnim No. 

~~~;u..-1.,.,.L......... m ~,.Rick ·F .... J~Iall(Glaim··No,l b, and Mattln Rodl'igucz 

.Clain.l-Ne.tl ====--____JI) (collectively, the "Receivership Certificates"). 

On February 13, 2013, the FDIC-R filed u complaint for money clnmngcs against the 

Settling Defendants, each of whom .served at various times ns a direc.tor and/m· ofncor of the 



··. 

Ba11k. Those claims for damages arc now pending in the United States District Coul't for the 

South em Distl'ict of California in FDIC as Recetver for La Jolla Bunk v. Colbow·ne, et al .• Cnse 

No. 13-cv·0351 ("D&O Action"). The Settling Defendants havo denied liability in the D&O 

Action. 

The lmclersigned Parties deem it jn their -best interests to enter into thil'l Agreement to 

avoid the uncertail:ty and expense of fnrthor litigation. 

NOW, THEREFORE, in consideration of the promises, undertakings, payments, tmd 

relen.qes stated he1•ein, the sufficiency of which considct'ation is herehy ncknowlcdgccl, the 

tmdcl'signed Pm"ties ngi·ee, ench with the other, as follows: 

SECTION I: Pnymcnt to l~DIC·R 

A. As an essential covenant and condition to this Agt·eemetlt, on or bcfor~ thirty (30) 

calendar days following tbe Parties' execution and delivery of this Agreement to all other 

Pmtics, a11d FDIC-R 's d~livcry of wiring instructions to Settling Defendants (the "Settlement 

Payment Date".), the sum of One Million TWo 1-hmdred Thousand Dollars ($1 ,200,000) 

("Settlement J>ayment") shall be paid by or on behalf of the Settling Defenduots to the FDIC·R 

as set forth below, and the Settling Defenda11ts agree to assign to the FDIC·R all of their 

Receivol'11hip Certit1cnt~s . 

B. The SettlE!me.nl Payment shall ':le delivcl'ed to the FDIC-R by direct wh'e tl'ansier 

into tm account designated by FDIC·R ln wil·htg instl'l.lctions to be delivered along with the 

executed Agreement. In the event that tho Settlement Payment is uot dt:livel'ed to the FDIC-R 

(or its coumel) by the Settlement Payment Date, lnterest shall accme on all unpaid amounts at 

the mtc of 5% per anm.un fmm the Settlement Payment Date unLII the date of payment. 

C. If the FDIC-R does not receive the Settlement Payment Jn f~:ll 011 or before the 

· Settlcmc!lt Payment Da~c. then the FDIC-R, In its sole discretion, s.hall have the right at any time 

prior to receipt of the Settlement Payment in full (including all accrued intc1·est) to : 
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1. Extend tho period of time for the Settlement Payment, including interest 

nccming from the date detcl'mined by subsection A nbove, through the dote of payment at a rate 

calculated in accordance with 26 U.S.C, § 662l(a)(2); or 

2. Enforce this f\greement, in which event .the Settlitlg Defendants agree to 

jurisdiction in United States District Cmu't for tho Southe~n District of Califomin an~i to pay all . 

of the PDIC-R's reasonable attorney's fees und costs expended in enforcing the terms of this 

Agt·eemcnt; ot· 

3. Terminate the Agreement, move to vacate any dismissal order, to which 

the Settling Defendants agree to consent, and re-institute an action on the FDT.C-R's claims. Tho 

Settling Defendants fUtthcr ttgrec to waive any defense based on any statute of limitations that 

were unavailable to ba1· any of tl1e PDIC-R's cln.ims as of the date this .Agreement was fully . 

exeouted, and waive all ohjcction.'l, defen~:es, claims ot· counterclaims, and covenant and agree 

not to assert any objections, defenses, claims OJ cotU1icrclaims that did not exist or weto 

otherwlsc unuvailuble as of the,date this Agreement was fully executed; and/or 

4. Seck any other relief available to it In law or equity. 

Any extension of time under Section I.C.l for delivery of the Settlement Payment or 

acceptnnce of a portion of the Settlement Payment shn11 !lot preJudice the FDIC-R' s d ghts to take 

any ofthe actions set forth in Section LC.2 through I.C.4 at uny time prior to receipt of 

Settlement Payment (including all accrued interest) ln full. 

Sl~CTION II: Stipulation and J>igmis!lnl 

Withln ten bt1sinoss days after the latter of (1) f·ull execution of this Agreement by all of 

~----. the> Ptwtles, und (2) 1'coeipt of the Settlement Paym0nt, plus any noorued interest, the FDIC-R 

(b )(p \ shall file a stipulation of dismissal with prejudice, executed by the attorneys fol' all Parties 
\ 

\ 
\ 

' hereto, in the form attached hereto as Exhibit A, In the D&O Action. 
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SECTION III: Relca~es 

A. The Ji'DICw.R's Releases. 

Upon receipt of the Settlement Payment in fuU and except ns pl'ovided in Section III. e., 

the FDIC-R. for itself and its successors and assigns, hereby .releases and discharges: 

The Settling Defendants und their respective heirs, excclltors, ln1stees, 

ndminist.mtors, l'eprcsentatives, insurers, successors, and assigns, fi·om any and all claims, 

demands, obligntions, damages, actions, and cames of action, direct o1· indirer,t, in law or in 

cquily, ~elong.i.ng to the FDIC·R, that arise from or relate to, the performance, nonperformance, 

or manner of pcrforrmmce of the Settling Defendants' respective functions, duties and actions as 

offic~rs Md/or directot·s of the Ban1<, including wi~hout limitation 'the causes of aotion alleged in 

the D&O Action. 

B. Jhe Settling D6fendants' Release. 

Effective simultaneously with the releaae granted in· Section III. A. above, the Settling 

Defendants, on behalf of themselves individually, and their respective heirs, executors, bustees, 

udrninistrators, agents, repl'esentativcs, attomcys, insurers, succesi'IOl's, and assigns, hereby 

release ancl.i(schal·ge the FDJC-R, and its employees; officet·s, dit·ectors, representatives, 

successors and a11signs, from any nnd nil claims, d~mands, oblig<rtions, damages, actions, and 

causes of actioll, direct or indirect, in law or in equity, that adse from or relate to, the Bank or to 

the performance, nonperformance, or mmmcr ofpet'fonuance of the Settling DeJendEmts' 

respective f1mctioJJS, duties ru1d actions as officers nnd/ordirectors of the Bank, including 

without limitation the causes of action alleged in the D&O Action. 

C. Exceptions from RelcaR6S by: FDIC-R. 

1. Notwithstanding a11y other .Provision of this Agreement, the FDIC-R does 

not release, and expressly presct·vcs fully and to the same extent as if thiR Agreement had not 

been executed, any claims or causes of actio:1: 

a. Aguinst the Settling Defendants or lillY othor person OJ' entity for 

linhl!ity, if <my, incurred as the maker, endorser or guarantor of any promissory note or 

4 

I 

l 
r 
1 
i 
j 

I ,, 
·: 
! 



(bLJ 

inde~tcdncss payable Ol' owed by them to FDJC-R, the Bank, other financial lnstltl:ltions, or any 

other person or entity, including without limitation any such claims acquired by FDIC-R as 

successor in interest to the Bunk or any person or entity other than Bank; and 

b. Against any person or entity not ~xpressly released· by the FDlC-R 

in this Agt·eemcnt. 

2. Notwithstanding nny other provision ofthis Agreement, nothing in this 

Agl'Cemcnt shall be con.r;trued or inte1111'cted as limiting, waiving, releasing, or compromising the 

jurisdiction and authol'ity of the Fcdel'nl Deposit Jnsumncc Cot1)0ration in the exercise of its 

supervisory or regulatory authority or to dimln{sh its nbility to institute administrative 

enforcement Ol' other p~oceeding.s seeking removal, prohibition, or any other relief it is 

authorized to seek pll1'suant to its suporvisory 01' regulatory authority against any person. 

3. Not.whhstrutding any other provision of this Agreement, this Agreement 

docs not purpol't to waive:,, or intend to waive, atty claims that could be brought by the United 

~tates through the Depnrtment of J'Jstice, the 1Jnitcd S.l:ates Attomey' s Offlcc for 11ny federal 

judicial district, or any other department or ugency of the United States as defined by 18 U.S.C. 

§ 6. In addition, the FDIC~R specifically reserves the right to seck court~ordcred t'estitl:tiun 

pmsuant to the rolevant pmvisions of the Mnttdatory Victims Restitution Act, lH V.S.C. §§ 3322 

and 3663 et. seq., if tlJJpropriatc. 

SEC'flON IV: Waiver of Dividends and Procoods fl'om Utigation 

Notwithstandi:lg any aspect of this provisJon Ol' the Agreement, and effective on the 

Payment Date, Settling Defendants hereby assign all of their Receivership Ccrtifiootes to the 

F.DIC·R. Dofendant11 agt·ee to complete ull documents necessary to effcctunte this assignment, 

Ful'thermorr., to the extent, if nny, that Settling Defendo.nts are or were shnreholdcrs oft he Bank 

or its holding company and by virtue thel'eof are or may be (>ntitlcc! ton dividend, payn:.ont, or· 

other dislTil::utior. U}JOn resolution of'the t·eceivers11ip of the BcUlk ol' proceeds in nny litigation 

that has been ot· could be bt·mtghtttguinst the Federnl Deposit lnsumnce Corporation in at1y 

capacity or against the United States blised on m· urising out of, in whole or in part, the closing of 
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the Bunk, or any alleged acts or omissions by the Fedetal Deposit Insurance Corporatio11 in any 

capacity, the United States government, or any agency Ol' department of the United States 

government in connection with the Bank, its conservntorshlp, Ol' recc!vership, Settling 

· Defendants hereby knowingly assign to the FDIC-R any and all rights, titles, and interest in and 

to any and all such dividends, payments, or other distributions, or proceeds. 

SECTION V: California Civil Code Section 1542 

The Pm'tie~ ncknowledge tl1at th~y are fumilim· with Californin Civil Code Section 1542, 

which reads that: "A GENERAL. RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE 

CREDITOR DOP.S NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE 

Tltv'.E OF EXECUITNG THE RELEASE, WHTCH IF KKOW::f BY HIM OR HER MUST 

HAVE MATERIALLY AFFECTED HIS OR SErl'LEMENT WITH THE DEBTOR." 

Each of the Parties acknowledges that such Party may huve SllStained damages in 

connection with tho Claims that are presently unknown and unsuspected, nnd that such dllmages 

M the Party moy have sustained in connection with the Claims might give rise to ndditional 

damages in the fntul'e. Nov.ertheless, each of the Pal'ties Hoknowlcdges that this Agreement has 

been negotiated and agreed upon i11 light of stlch possible damages and each Party expressly 

waives any ond allr.ights under California Civil Code Section 1542 and under atly other federal 

ot· state statute ot luw of similar effect in connection with the ·<;laims. Each Patty acknowledges 

. and agrees tbat. this waiver is an essential and material term of this Agreement, atld that, without 

such waiver, this Agreement would not have been entered, 

SECTION VJ; Rezm~llcntations and Acknowledgement.~ 

A. Authorized Sign;ltories. Alt of the undersig11Cd persons repl'esent and wal'l'a!lt that 

thc::y arc Parties here~o or are authodzed to .sign this Agreement on behalf of the respective Party, 

und that th~y have the full power at1d autl1odty to blnd such Pt1rty to each and every provision of 

this Agreement. Tllis Agreement shall he binding upon and inun: to the beneftt ofthe 

1mdersignect P!l!'ties and their respective heirs, executors, trustees, adminiRtratot'R, t'epresentatives, 

successors and assigns. 
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8. Advic~ of Counsel. Each Party hereby acknowledges that he or it has consulted 

with and obtained the advice of counsel prior to executing this Agreement, and that this 

Agt·cement hall been explained to that Patty by his or its counsel. 

C. Financiul Disclosure Rcprcsent!\tion. Each Settling Defendant has submitted 

finuncia~ .information to the PDIC-R including verified personal financial statements and herein 

affirms that his financiull nformation. is tl'lle and aocumte as of the date ofthis ugreement. Each 

~ettll.ng Defendant expl'ossly acknowledges that, in determining to settle the claims released 

herein, the FDIC·R has reasonably and justifiably relied upon tho accuracy of the financial 

infol'mation submitted by the Stlttling Defuadnnt:;. 

D. Non-As~Ignment. The Pnrti.es hereby represent and warrant that they have not 

transfer~·ed, assigned, or otl,erwise compromi.<:ed any claims, demauds, obllgatioilS, damages, 

actions, .n11d causes of oction ~uising from or related to, the pe1·formance, nonperformance, or 

manner of performance of the Settling Defendants' respective functions, duties and actions as 

officers and/or dircc':ors of the Bank or the cattses of action alleged in the D&O Action. 

'SECTION VII: Rcnsonnble Coopcratiol\ 

. The Parties agree to cooperate in. good faith to effcotuate all the terms and conditions of 

this Agxeement, including dolng, or causing thoil' agents ancl attorneys to do, whatever is 

reasonably necessary to effectuate the signing, delivery, execution, filing, recording, and entry, 

of any documents necessat·y to conclude the D&O Action and to otherwise perform the terms of 

this Agreement. 

SF!CTJON VU!: Other Matters · 

A. No AdmissiouofLiabilit.y. The undersigned Pnrtics each aclmowlcdge and agree 

that the matters set forth in this Agr<;:ement constitute the Rcttlement and compromise of disputed 

claims and defenses, that this Agreement iA not an admission or evidence oflinbility or inii.rmity 

by any of t110m regardine; nny claim or defense, and that the Agreement shall not be offered or 

received ir. evidence by or against any Party except to enforce its terms. 
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B. Execution in Cotmtcrparts. This Agreement .may be executed in counterparts by 

one or more of the Parties and all such countel'pat'ls whe11 so executed shall together l:onstitute 

the final Agreement, a~ if one docmnent hnd been signed by all Parties; and each such 

counterpart, upon execution and delivery, shall be deemed a complete original, binding the 

P~trties subscribed thereto upon the execution by all Patties to this Agreement. 

C. ~hoicc of Luw. This Agreement shall be intct·preted, construed and enforced 

nccording to applicabio federallnw, o1· in its absence, the laws of the State of California . 

.D. Notices. Any notices l'C(]1.1ired hereundc1' shall be sent by registered mail, first 

class, return. receipt requested, and by email, to the following: 

If to the FDlC-R: 

If to the Settling Defendants: 

Bryce Quine, Counsel 
Federal Deposit Jnsumnce Corporation 
1601 Bryan Street 
Dallas. TX 75201 

·· --1 I 
(972) 76~-R520 

Michael L. Kil'by 
Kirby Noonan Lance & Hoge LLP . 
350 Tenth Avenue, Suite 1300 
San Diego. CA 92101"8700 

lm•••••• I 
(619) 231-8666 
(Attorney fol' Mr. Colbourne) 

Patrick M. McAdam 
Iverson, Yoakum, J>apiano & Hatch 
633 West Fifth Street, 64th Floor 
Los Angeles, CA 90071 
I I 
(213) 624-7444 
(Attorney for Mr. Rodriguez) 
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Reg A. Vltek 
.Seltzer Cuplun McMahon Vitek 
750 B Street, Suite 2100 
Sau Diego, CA 921 01 ~8177 

(b)(6) __________ _ F -. - I 
(619) 685-3003 
(Attorney for Mr. Hall) 

E. Entire Agreement an<if\mendmcnts. This Agreement constitutes the entire 

agreement nnd u ndcl's\'unding between.l:llld among the undersigned Parties concerning tl'le mutters 

set forth herein at1cl supersedes any prior agreements or understandings. This Agruemcnt may 

not be P.mended or modified, nor may ao.y of its provisions oc waived, except in wdtiug signed 

by the Parties bound thereby, or by their respective n.uthorized attomey(s), 01' othet· 

represen~attve(s). 

F. Titles and Captions. All section titles and captions contained in this Agreement 

arc for convenience only and shall not affect the. interpl'etation oftlds Agreement. 

G. No Confiden1iality. The undersigned Pal'lies acknowledge that this Agreement 

shall not be confidential a:1d will be disclost:U pursuant to the Federal Deposit Insurance 

Corporation's applicable policies, .proceduies, and other legal requirements. 
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(b)(6) 

(b)(6) 

IN WITNESS WHEREOF, thu Parties hel'eto hnve caused this Agreement to be executed 

by ench of them 01' their duly uuthodzed t•epresentatives on the dates hereinafter subscribed. 

························' 

FEDERAL DEPOSIT INSURANCE CORPORATION AS 
RECEIVER FOR LA JOLLA BANK, FSB 

By: Brycc·Quine 
Title: Counsel, Legal Division 

Dntc: 1i.Ji.. ~----!!!!!!!!!!!!!!0--.....a...-.---
............................................... 17 ..................................... 7······················································ 

( Richard K. Colbourne 

(b )(6) o~t:~~ ~~~:-::7::~·;:7{~ ··············································1,...---------------, 

~ltl~1c-k~F-.I~~-Al~l------------------~ 

Date:--·---
Martin Rodriguez 
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed 

by each of them or their duly authorized representatives on the dates hereinafter subscrihcd. 

Date: ___ _ 

Date: ___ _ 

Date: ___ _ 

FEDERAL DEPOSIT INSURANCE CORPORATION AS 
RECEIVER FOR LA JOLLA BANK. FSB 

By: Bryce Quine 
Title: Counsel, Legal Division 

SETTLING OEFENDANTS: 

---------·-------------Richard K. Colbourne 

Rick F. I Iall 

Martin Rodriguez 
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EXHIBIT A 

IN THF, UNITED STATES DISTIUCT COURT 

FOR THE SOUTHERN DISTRICT OF CALIFORNIA 

11 FEDERAL DEPOSIT L."\TSUJtANCE 
CORPORATION as Receiver for 

I CASE NO.: 13cv003 51 GPC '(JLB) 

IPROPOSEDl ORDER GRANTING 
J'OINT MOTION TO DISMISS 
WITH PRElliDICE 

12 LA JOLLA BANK, FSB, 

.13 Plaintiff, 

14 v. 

15 RTCHARD K. COLBOURNE, RICK F. 
:HALL, and MARTIN RODRIGUEZ, 

16 . 
' Defendant.o;;. 

17 

18 The Comi hereby GRANTS the Joint Motion to Dismiss With Prejudice all 

19 Claims between Plaintiff and Defendants. All pending claims asserted in this 

20 action are dismissed with prejudice. Each party shall bear its own costs, expenses 

21 and attorney's fees. 

22 

23 
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27 

28 

DATED: 
:Honorable Gonzalo .P. Curiel 

[PROPOSED] ORDER GRA:'-JTlNG JOINT MOTION TO DISMISS WITH PREJUDICE 
·Case No. 13cv00351 GPC JLB 
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