SETTLEMENT AGREEMENT AND MUTUAL RELEASE

THIS SETTLEMENT AGREEMENT AND MUTUAL RELEASE
(“Settlement Agreoment”) is entered info and made effective as of the 19 day of April,
2011 (“Effective Date”™}, by and between the Federal Deposit Insurance Corporation as
Receiver for IndyMac Bank, FSB and as Receiver for IndyMac Federal Bank, FSB
(collectively, “FDIC”) and K. Hovnanian American ‘Mortgage, LLC (“KHAM™). The
FDIC and KHAM may herematter be referred to individually as a “Party” or collectively
as the “Parties.” '

1. RECITALS

1.1 XHAM sold and/or delivered mortgage loans to IndvMac Banpk,
FSB, pursnant to one or more contracts including, without limitation, the Seller Contragt
and ¢-MITS User Agreement dated as of February 11, 2005, and all amendments,
modifications, addenda, supplements andior extensions to any of the foregoing (the
“Contract™.

1.2 A dispute has arisen between the Parties with respect to demands for
repurchase and/or indemmity arising fom the Contract.  Specifically, TndyMac Bank,
FSB and the FDIC made demands to KHAM for repurchase and/or indemnification based
upon a clann of a breach of representations and warranties set forth in the Contract.

1.3 Onorabout March 2, 2010, the ¥DIC filed 2 lawsuit entitled Federal
Deposit Insurance Corporation as Receiver for IndyMac Bank, F.5.8. v. K Hovnanian
dAmerican Morigage, LLC; United States District Court Case CVI0-01361-GW
(JCxH{C.D. Caly (hercinafier "Action”) secking damages arising from alleged breaches of
representations and warranties set forth in the Contract. . L

1.4 Without admitting liability, the Parties desire to and have agroed to
settle all claims by IndyMac Bank, FSB relating to all mortgage loans that were sold at
any time and in agy manper, directly or indirectly, by KHAM to IndyMac Bank, FSB
pursuant to the Contract, whether or not such mortgage loans were the subject of the
Action or were otherwise subject of a claim or demand made by Indymac, FSB and/or the
FDIC {collectively, the “LOANS”} upon the terms and condifions hereinafier set forth,

2. AGREFMENT

NOW, THEREFORE, in consideration of the mutual covenants and promises set
forth herein, and for other good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged by the Parties, the Parties, intending to be legally bound,
agree as follows:

2.1 Recitals. The Recitals set forth above are incorporated inte the body
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of this Settlement Agreement as though fully set forth herain.

2.2 Payment of the Settlement Funds, By no later than Apsil 29, 2011,
KHAM shall pay the total sum of Five Hundred Thousand Dollars ($500,000.00) (the

“Settlement Funds™).,  Payment shall be made by wire transfor made pavable to
“Morigage Recovery Law Group Trost Account,” Account Number
...... Routing Numberi|m Reference: KHAM Seiflement.

2.3 Dismissal of Action, Within five (5) business days of the FDIC's
counsel's receipt of the fully executed Settlement Agreement and the FDIC’s receipt of
the Settlement Funds, the FDIC's counsel shall file a Stipulation for Dismissal of the
Action With Prejudice in a mutzally-agreed upon form.

2.4 Costs and Atforneys Fees. The Tartics shall bear their own costs
and attorneys’ fees incurred in the Action,

3. RELEASE

3.1 Each Party acknowledges that this Settlement Agreement applies 1o
sll claims for injuries, damages, or losses of any type or natwre (whether those injuries,

damages, or losses are known or unknown, foreseen or unforescen, patent or latent) -

which that Party may have against the other Party arfsing from or in connection with any
ubligation to repurchase and/or Indemnify for losses associated with the LOANS. Each
Party hereby expressly waives application of Californta Civil Code §1542 and any other
similar statute or rule.

3.2 Fach Party certifies that it hus read and wnderstood the following
provisions of Cadifornja Civil Code §1542, which states in pertinent part as follows:

“A general release does not extend to claims which the
creditor does not know or suspect to exist in his or her
favor at the time of executing the release, which if known
by him or her must have materially affected his or her
seitlement with the debtor.”

3.3 [Each Party understands and acknowledges that the significance and
consequence of its waiver of California Civil Code §1542 is that even if any Party ()
should eventually suffer any or additional damages arising out of the obligation
repurchase and/or indemnify for losses associated with the LOANS, of (ii} become aware
of additional claims and causes of action that could have been asserted relating to
obligation to repurchase and/or indernnification for losses associated with the LOANS, or
of any facts or circumstances related to the obligation to repurchase and/or indemnify for
losses associated with the LOANS, that Party will not be able to make any claim against
the other Party for those damages and/or claims. Furthermore, each Party acknowledges
BE2383.1
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that it consciously intends these consequences even as to claims for damages that may
exist as of the date of s release but which that Party does not know exists, and which, if
known, would waterially affect that Party’s decision to execute this release, regardless of
whether that Party’s lack of kunowledge is the result of ignorance, oversight, eror,
negligence, or any other cause. :

3.4 Each Party hereby fully, {inally, and forever releases and discharges
the other Party, and any and all of its respective past, present, and foture affiliates,
employees, members, partners, joint venturers, independent contractors, attornevs,
insurers, investors, successors, assigns, representatives, officers, directors, shareholders,
predecessors, successers and assigns, and any corporation, partnership or limited liability
company which was or 15 at any time the parent or wholly owned subsidiary of such
entity, and any such corporation’s, partnership’s or limited lability company's officers,
directors, and/or employees, or any corporation, partnership or linmited Hability company
which was or is an affiliate of such entity by virtue of common ownership or control, and
any such corporation’s, partnership's or limited liability company's, officers, directors,
and/or employees of and from any and all actions, causes of action, claims, demands,
damages, debis, losses, costs, expenses, attorney fees or other Habilities of every kind and
nature whatsoever, whether legal or equitable and whether known or unknown, arising
out of, resulting from, or relating to, in any manner, the obligation to repurchase and/or
indemmnily for losses associated with the LOANS, the claims and causes of action that
have been or could have been asseried relating to the obligation to repurchase andior
indemnify for losses asgociated with the LOANS, and any and all facts or circumstances
related to the obligation to repurchase and/or indemnify for losses assoctated with the
LOANS,

3.5 Noiwithstanding any other provision in this Settlement Agreement,
this Settlement Agreement does not release, and the FDIC expressly preserves fully and
fo the same extent as if the Agreement had not been executed any claims against KHAM
arising out of existing or failed financial institutions other than IndyMac Bank, FSB and
IndyMac Federal Bank, FSB.

3.6 Notwithstanding any other provision in this Settlement Agreement,
this Seftlement Agreement does pot release, and the FDIC expressly preserves fully and
to the same extent as if the Settlement Agreement had not been executed, any action
taken by any other federal agency. Tu addition, this Setilement Agreement does not
purport to waive, or intend to waive, any claims which could be brought by the United
States through sither the Department of Justice or the United States Attorpey’s Office for
any federal judicial district. In addition, the FIMIC specifically reserves the right to sesk
court ordered restitution pursuant to the relevant provisions of the Victim and Witness
Protection Act, 18 ULS.C. § 3663, er seq., if appropriate,
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4. MISCELLANEOQUS

4.1 Conditions of Execution. BEach Party acknowledges and warrants
that its execution of this Seitlement Agreemont is free and voluntary.

4.2 No Admission. It is agreed that no Party hereto admits lahility or
wrongdoing of any nature, and that this Setilement Agreement is made solely as a
compromuse of disputed claims,

4.3 Fair Meé\ning. The Parties hereto further agree that the Janguage of
all parts of this Settlement Agreement shall in all cases be construed as = whole,
according 1o its fair meaning, and not strictly for or against any of the Partics.

44 Governing Law. The Parties agree to submit to the United Siates
District Court for the Central District of California, for any dispute arising out of this
Seitlement Agreement, or related thereto, and consent fo the exclusive jurisdiction of said
Court over any such dispute, and further agree that any and all matters of dispute shall be
adjudicated, governed and controlled under federal law or California law, as applicable,
without regard to any otherwise applicable principles of conflicts of law or choice of law
rules that would result in the application of the substantive or procedursl rules or laws of
any other jurisdiction,

4.5 Attorneys Fees. Should any action be commenced to enforve,
interpret, or seck damages, injunctive relief, or specific performance for violation of this
Settlement Agrecment, the prevailing party shall, in addition to any other available relief,
be entitled to an award of reasonable attornays® fees and litigation expenses incurred in
the prosecution or defense of the action, including any appeal,

4.6 Severability. The Parties hereto agree that if any provision of this
Settlement Agreement is declared by any court to be illegal or invalid, the validity of the
remaining parts, terms or provisions shall not be affecied thereby, and such illegal or
invalid part, term or provision shall be deemed not to be part of this Settlement
Agreemoent,

4.7 Binding Effect. This Settlement Agreement shall be binding upon
and inure to the benefit of the Parties and their respeciive heirs, personal representatives,
successors, and assigns.

4.8 Review and Understanding. The Parties have entered into thig

Settlement Agreement voluntarily, having fully read and fully understanding the meaning’

and effect of all of its terms and provisions, and fully understanding its and their costs
and nisks. Each Party has consulted with legal counsel concerning this Seitlernent
Agreement and has conducted such inquiry as it deerns necessary and advisable prior to
entering info this Setflement Agreement.  The Parties enter into this Settlement
BRI
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Agreement understanding that facts or other circumstances may exist which are presently
unknown or undisclosed, or which are different from or other than those which they
believe to be the case, and the Parties voluntarily assume all riske attendant to such
unknown, undisclosed, different, or additional facts or other circumstances.

4.9 Number. Whenever applicable, the singular shall include the ploral,
and the plural shall include the singular,

4.10 Counterparis/Execution. This Seftlement Agreement may be
cxecuted m one or more counterparts, all of which shall form a single agresment. A
Party’s signature on this Seitlement Agreement by facsimile shall be valid and effective
for all purposes as an original signature, provided, howsver, that the original signature
shall be produced upon request,

4.11 Waiver. No term or condition of this Settlement Agreement shall be
deemed to have been waived, nor shall there be an estoppel against the enforcement of
any provision of this Setilement Agreement, except by written instruments signed by the
Party charged with the waiver or estoppel. No written waiver shall be deemed a
continuing waiver wnless specifically stated therein, and the written waiver shall operate
only as 1o the specific term or condition watved, and not for the future or as 1o any cther
act than that specifically watved,

4.12 Headings. The headings of paragraphs herein are intended solely
for the convenience of reference and shall not control the meaning or mterpretation of
any of the provisions of this Settlement Agreement.

4.13 Subsequent Apreements. The Parlies agree that, upon the
reasonable request of the other Party, they shall execute, acknowledge, and deliver any
additional straments or documents that may reasonably be required to carry out the
intentions of this Settlement Agreement, including such instruments as may be required
by the laws of any jurisdiction, now in effect or hereinafier enacted, that may affect the
rights of the Parties as between themselves or others with respect (o their rights and
obligations created by this Settlement Agreement.

4.14 Ownership of Claims. The FDIC represents and warrants that
neither it nor IndyMac Bank, F8B assigned the Contract and/or any rights they may have
or may have had therennder, including without limitation with respect to repurchase and
indemmification rights, to any other person or entity, including, without Limitation,
OneWest Bank or any of its affiliates. This representation and warranty is a material
mducement for KHAM entering into this Agreement and shall survive the execution and
delivery of this Agreement.

BA2363.0

SETTLEMENT AGREEMENT & MUTUAL RELEASE
Page 8 of' 7

MIAMI 2490758.2 7599033484

o
b




4,15 Entire Agreement, The Parties hereto further agree and promise
that this Settlement Agreement sets forth the entire agreement between and among the
Parties and fully supersedes any and all prior negotiations, agreements or understandings
made between or among the Partics. This Settlement Agreement shall not be modified
gxcept in @ writing signed by the Parties or thelr authorized represeniatives.

[SIGNATURES ON FOLLOWING PAGE]
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IN WITNESS WHEREOY, and intending 1o be legally bound hereby, the Parties
have executed this Settlement Agreement as of the date set forth in the opening paragraph

of this Settlement Agreement.

For: Federal Deposit Insurance For:

fanian Apferican

&

Corporation as Receiver for e
IndyMac Bank, FSB
By
By =
Name: Dan KA ey
Name: T, B
Titl: _ PresidenTt
Title: )
Date: diig I n
Date:

For: Federal Deposit Insurance
Corporation as Recelver for
IndyMac Federal Bank, F8B

Name:

Title:

Date:

£623013
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IN WITNESS WHEREQF, and mtending to be legally bound hereby, the Parties
have executed this Settlement Agreement as of the date set forth in the opening paragraph
of this Settfement Agreement. '

For: Federal Deposit Insurance For: K. Hovaanian American
Corporation as Receiver for Mortgage, LI.C
IndyMac Bank, ESB
©)E) By
- ﬁy: ............... N
Name:
Name: 1 s bawd, S Lk il
Title:
Tt Coumss
Diate:

Date:  f =~ 1g -~ 14

Far: Kederal Beposit Insarance
Corporation as Receiver for
IndyMac Federal Bank, FSB

BY:
Name: Qe taed 2. G U

Title G 8 U Wi ga |
pae: 1% 11| :
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