SETTLEMENT AGREEMENT

+ . | wi . B
This Agreement dated as of the 4l day o‘fgé&y 2009, between the Federal Deposit
Insurance Corporation, in the capacity as Receiver of lndvMac Bank, FSB (“Plaintiff”)
and Douglas Schmieder, residing at] |

and Douglas Construction and Development Corporation, a New Y ork corporation, with
its principal place of business alse at 45 Donglas Court, Hampton Bays, New York 119406
{jomntly and severally, and heteinafter collectively, “Schmieder”).

WITNESSETH:

WHEREAS, IndyMac Bank, F.5.B. made clatms against Schmieder in a pending
litigation in the Supreme Court of the State of New York, County of Sulfolk, entitled
IndyMac Bank, F.S.B. v. Egudty Seitlement Services, Inc., ot al. (Index No. 04/13833) (the
“Civil Action”™};

WHEREAS, on July 11, 2008, the United States Otfice of Thrift Stipemgia:}n
closed IndyMac Bank, ¥.5.B.. appointed the Federal Deposit Insurance Corporation as
Receiver, and authorized the charter of a successor nstitution, IndyMac Federal Baok,

- FSB, o which the Federal Deposit Insurance Corporation was appointed Caonservator;

WHEREAS, Federal Deposit Insurance Corporation, as Receiver, pursuant to 12
U.S.C. § 1821{d), has succeeded to all rights, titles, powers, and privileges of the closed
bank;

WHEREAS, under a certain Purchase and Assumption Agreement between
Federal Deposit Insurance Corporation a3 Revetver of the closed bank and the same
Corporation as Conservator of IndyMac Federal Bank, F.S. B, Plaintiff, being the former

~ Receiver, owns those claims against Schraieder in the Civil Action;

WHEREAS, Douglas Schimieder is a defendant in a pending oriminal action in
the United States District Court for the Bastern District of New York entitled United
States v. Shovmon Ferguson, et al. {2:04-cr-00083-DRH) (the "Cominal Action™);

WHEREAS, Q@ag} as Schmieder deposited cash of 3100,600.00 as an appearance
bail bond in the Criminal Action {the “Cash Bail™y;

WHEREAS, to induce this Agreement, Schmieder represents that the Cash Bail
was made out of Douglas Schinteder’s own pocket, that title, ownership and interest 1n
the Cash Bail presently belong solely to him, and that the Cash Bail is net subject to any
Hen, asserted claim, or other encumbrances;

WHEREAS, it is expected that Douglas Schmieder will soon be sentenced in the

- Criminal Action for an undetermined term of imprisonment;



WHEREAS, Plaintiff and Schmieder desire to settle and discontinue the Civil
Action as to Schmieder, without intending that this Agreement shall cover or inure to the
benefit of any other defendants in the Civil Action; and

WHEREAS, & inducement to mm ime this Agremeni

Schmieder’s pay{nent obiigations ung 3 ag
h“m Ld I ................................................................. I}ai ............ ¥

secure her guaranty z}i}il gations;

NOW, THEREFORE, in consideration of e mutual covenants and promises
contained herein and other good and valuable consideration, the receipt and sufficiency
of which is hereby acknowledged, the parties, intending to be legally bound, agree as
follows: _

Section |. Settiement.

(1) Schmieder shall pay $200,008.00 to Plantiff (the “Settlement Amount™} in a
manner provided in Section 2 below,

{2} Douglas Schmieder shall make himself available for a discussion with
Plaintiff’s counsel and a representative of Plaintiff, at counsel’s office at 420 Lexington
Avenue, New York, New York 10170, immediately after Closing provided in Section 7
herein {(“Closing”). At such time, Schmieder shall provide Plaintiff with (i) full
cooperation in Plaintiff’s efforts to discover the facts in the Civil Action, (i) full
disclosure of all relevant facts known o him in response to counsel’s examination, and
(i) ail documents in his possession, custody or control. Schmieder’s obligations in this
subsection are conditions subsaguent to this Agreement. If Schmieder fails to provide his
cooperation in good faith, this Agreement shall become null and void upon prompt notice
by Plaintiff to Schmieder’s eounsel,

(33 Upon Closing, the Civil Action will be discontinued as o against Schmieder
without prejudice and without costs fo any party by filing a Stipulation of Dismissal in
the form attached hereto as Exhibit A,

{4} Upon full payment of the Setflement Amount, the parties will exchange
Mutual Releases in the forms attached hercto as Exhibit B, Plaintiff's counsel (the fivm
Feldman Weinstein & Smith LLP} will keep the executed original Releases in escrow and
release them to the parties upon Plaintiff's receipt of the full payment.

Section 2. Payment of Settlement Amount.

{13 Subject to subsection (2} below, and Plaintiffs compliance with Section 3,
infra, Schmieder hereby assigns and transfers his title, ownership and interests in the
Cash Bail to Plaintiff. Schmieder shall provide full cooperation to Plaintiff in obtaining
the court’s reiease of the Cash Bail to Plaintiff, including, but not limited to, execution of




all documents and taking all actions that may be necessary fo carry out the assignment
and obtain the court’s release to Plaintiff. All resulting cash proceeds of the Cash Bail
will be credited against the Setilement Amount to the extent of the amount of such
proceeds paid to Flaintiff,

() The parties understand that, notwithstanding the assignment of the Cash Bail
under Section 2(1) above, the court in the Criminal Action may order that the Cash Bail
be paid over to the United States Aftormney to be applied to the payment of any
assessment, fine, restitution, or penalty imposed vpon Schirieder, Any resulting payment
to Plaintiff out of the Cash Bail pursuant fo such order will be deemed payment under
subsection {1} above and will be credited against the Settlement Amount. Nevertheless,
this subsection shall not be construed as a waiver of Plaintiff's entitlement to restitution
as & victim and snv cancellation or termination of this Agreement will not affect
Plaintiff’s ownership of the paviments resulting from the court’s restitution order.

{3} Schmieder shall pay an additional $100,000.00 in 25 (twenty five) monthly
instaliments in the amount of $4,000.00 due on or before the 1¥ day of each and every
month for the 25-month contfiguous period, starting from the fourth month afer the
month when Douglas Schmdeder repeives a sentence of no lmprisonment in the Criminal
Action or when, if he receives an Imprisonment sentence, he s released from prison.
Schrnieder will have a 15-day grace period sach month in which to make the monthly
payments, :

{4} Any remaining cutstanding balance of the Settlement Amount, whether any
oredit in whatsoever amount is realized or not under subsections (1) and (2} for whalever
reasons, shall be due and payable on or before the 19 day of the month immediately
following the 25-month period provided in subsection (3},

{51 All payments to Plaintiff shall he made to “[FDIC in care of FWS]”

Section 3. Submisston o Sentencing Court

{1} At Douglas Schmieder’s request which will be made prior to his being
sentenced in the Criminal Action but will be made only after the occurrence of closing as
provided in section 7 hereof, plaintiff will submit 3 Jetter to the Hon. Denis Hurley,
United States District Judge in the Criminal Action, setting forth the following and
making the following requests of the sentencing Court: :

(a) Advising the Court that Plaintiff and Schmieder have settled all dlaims
made against them in the Tivil Action:

{b} Advising the Court that the settloment agreement is for full
satisfaction of all claims asseried against Schmieder, and that Plaintiff
seeks restitution from Schmieder out of the Cash Bail, the title to and
ownership of which Schmiseder assigned and transferred to Plaintiff,
and seeks no other restitution; and



(¢} Requesting that the Court Impose a non-custodial sentence upon
Diouglas Schmieder, in view of Schmieder’s and monetary seftlement
mzh Plaintiff in the Civil Action.

{2} Plaintif®s failure to make the submission in a timely manner (within ten days
after a written request) shatl make this agreement null and void in its entirety. However,
plaintiff shall be given a reasonable opportunity to cure.

Section 4. Waiver of Statute of Limitations. In the event of Default, Schmieder
agrees that Plaintiff may reinstate or commence sn action for the same claims that
Plaintiff made against Schmisder in the Civil Action, provided that such action may be
bought within three vears of the date of this Agreement. Schmieder HEREBY WAIVES -
THEIR RESPECTIVE RIGHTS TO RAISE THE DEFENSE OF STATUTE OF
LIMITAIONS IN SUCH ACTION BROUGHT BY PLAINTIFF WITHIN THE
THREE-YEAR PERIOD. The three-vear pericd will be extended in a circumsiance
which constitutes an event of tolling the statute of limitations as a matter of statute or
common law,

Section 3. Security, As conditions subsequent to this Agreement, Schmieder
shall provide the following to secure their obligations w pay the Settlement Amount and
any default Interest under this Agreements

{1} An absolute and unconditional guaranty by
attached hereto as Exhibit C; and

in ....... th@{{}rm ..........

(b)(6)

23 A mortgage {the “Mortgage”) on the proparty at

{the “Property”), executed in the form atiached as Exhibit D, to

secure her obligahions as the guarantor,

{3} ?laizziiff s%ia’z} first smk to exhaust its remedies on the Mortgage, before
ffor any deficiency.

Section 6. Tifle Insurance.

(1} Schmieder represents that the title to the Property is vested solely in

(2) At Closing, Schmieder, at thelr own post, shall provide a clean policy of a title
insurance issued to Plaintft] |which

will insure, among ofhers, the Mortgage as & valid Hen in the amount of $200,0080.00.

(3} Schmieder shall have the insurance carrier provide g title commitment to
Plaintiff no later than five business days prior to Closing.



(4) Immediately after Closing, Schmieder, at their own cost, shall duly record the
Mortgage.

Section 7. Closing. Closing shall take place at the office of Plaintiff’s counsel at
420 Lexington Avenue, New York, New York 10170 on or about June 1, 2009, but no
later than June 30, 2009, where the following documents will be executed andfor

delivered:

{13 The parties will execute or deliven
{a} A Stipulation of Dismissal, as provided in Section 1(3); and

{by Mutual Releases, as provided in Section 1{4};

........................................... {2};' *.Viiz execnte and deliver:

{a) Personal guaranty, as provided in Section 5(1);
{b) A mortgage, as provided in Section 5(2)

(31 A title policy, as provided in Section 6(2),

{4) All costs, expenses, taxes and foes related fo the issuance of the dtle poliey
and the recordation of the Mortgage shall be borne by Schmieder. Each party shall bear
fees of their own counsel for counsel’s services in connection with the Closing,

(5) Closing by June 30, 2000 is a condition Hmitation. If closing does not take
place for any reasons, this Agreement shall be deemed automatically terminated at the

end of the business hours of tat day.

Section 8. Event of Default,.  The occurrence of any of the followmg shall
constitute an “Bvent of Default” under this Agresment:

(1) If any of the representations and warranties made by Schmieder in this
Agreement or in ay other documenis or instrument executed in conpection with this
Agreement are or become materially untrue, incorrect or misleading;

(2) The failure of Schimieder to comply with, or breach by Schmieder of, any
terms, covenanis or conditions contained in this Agreement or in any other document or
instrument executed in connection with this Agreement;

{3} The ocowrrence of any filing by Schmieder or an mvoluntary filing against
Schumieder under Title 11 of the U.8. Code, as amended, or seeking any reorgamzation,

‘arrangement, composition, readjustment, Hquidation or similar relief under state laws;

and



{4) If any payment under this Agreement is determined by a court or other
tribunal having jurisdiction to have been a voidable preferential transfer or payment or a
frandulent transfer or conveyance under federal or state law and if any pertion of the
pavments of the Settlement Amount is undone and all or any part thereol must be
returned to Schmieder,

Section 9. Remedies. In the event of Default Plaintiff will provide Schmieder
with written notice of his default. If the default is not cured within five days of the date
of the notice, the entire amount nwing under this Agreement will become immediately
due and payable to Plaintiff and Plaintiff will bave the right to pursue any and all
remedies to collect those wmounts inchuding without limitation the remedies set forth in
the Mortgage, Plaintiff shall be entitled to collect attorney fees and costs incurred in
collection, regardless of whether it institutes formal legal proceedings to enforce its right
to payment under this Agreement. Plaintiff will further be entitled to interest on from the
date of default oo the entire remaining unpaid amounts at & default interest rate of 12%.
Each right, power and remedy of Plaintiff provided for in this Agreement shall be
cumulative and shall be in addition to any other right, power or remedy existing at law ot
in equity or by statute. Exercise by Plaintiff of any right, power or remedy shall not
preclude the simultaneous or later exercise by Plaintiff of any other rights, powers or
remedics, ' :

Section 10. Notives. By fax and mail to the atiotneys:

Auorney for IndyMac Bank Eric Weingtein
Feldman Weinstein & Smish LLP
420 Lexington Avenue
Wew York, New York 1170
Tel; 212 931 8701

Attorney for Douglas Schmieder  Michasl L. Macklowitz
294 Broadway, Suite 1405
New York, New York 10007
Tel: 212 227 6655
Fax: 212 732 6972

Section 11. Subrogation and Indemnity. Sclunieder will not assert and hereby
waives subrogation rights or indemnity claims against any other party related fo the
claits o to the payments made snder the terms of this Agreement.

Section 12,  Legal Advice, Constructions Governing Law. - The Parties
acknowledge that they have sought and obtained independent legal advice, 1o the extent
they deemed necessary, prior to the excoution of this Agreement. Further, the Parties
acknowledge that they have read this Agreement in its entivety, understand fully 1is
comsequences, and agree freely and voluntarily with its contents prior to the execution of
this Agreement. Any rule of construction 1o the effect that ambiguities are to be resolved
against the drafting Party, shall not apply to the interpretation of this Agreement. This




{b)(6)

Agrcement shall be construed as g whole in accordance with its fair meaning and in
accordance with the laws of the United States of America, and to the extent that state law
would apply the state of New York, The language of this Agreement shall not be

construed for or against any particalar Party.

Section 13,

Binding Effect. This Agreement shall be binding upon and inure to

the benefit of the parties hersto, their respective heirs, legal representatives, successors
and assigns, Fach party hereto and the persons signing below warrant that the person
signing below on such party’s behall is authorized to do 56 and 1o bind such party to the

terms of this Agreement,

Section 14, Separate Counterparts. This Agreement may be executed in one or
more counterparts, each of which shall be deemed an original document, and all of which,

when taken together, shall be deemed 1o conslifute a
electronically transmifted signatures {for example:
 signatures for the purpose of this Agreement.

single document. Fax signatures and
pdf filesy shall constitute original

N WITNESR WHEREQF, the undersigned have executed this Settlement

Agreement as of the day and year first above written.
Douglas Schmieder [P0

Date; ot A G £ 4

E‘h@ Federal Deposit Insurance Corporation,

..................................... as Conservator for IndyMac Federal Bank,
___________________________________________________________________________________________________________ F3B.
Dalel_mu? 72 7007 )
T By: I
Douglas Construction and Development - K ervprons . oty
Cornaration[O®) Printed Name:  §<; chaand S Ce L
...................................................................................................................................... Titler ALy Bl S
(b){E) Qe .@@wg;&%x PN PN I Date: C,g _— {3@




