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SETTLEMENT AGREEMENT AND MUTUAL RELEASE

THIS SETTLEMENT AGREEMENT AND MUTUAL RELEASE
{(“Settlement Agreement™) is entered into and made effective as of the __ day of May,
2011 (“Effective Date™), by and between the Federal Deposit nsarance Corporation a5
Receiver for IndyMac Bank, FSB and as Receiver for IndvMac Federal Bank, FSR
{collectively, “FDIC™} and DHI Mortgage Company, Lid. (DI, The FDIC and DHI
may hereinafier be referred to individually as a “Party” or collectively as the "Parties.”

1. RECITALS

1.1 DHI sold and/or delivered mortgage loans to IndyMac Bank, FSB,
pursuant {o one or wore-contracts inchuding, without limitation, the Seller Contract and e
MITS User Agreemoent dated as of April 22, 2004, and all amendments, modifications,
addenda, supplements and/or extensions to any of the foregoing, and Mortgage Loan
Purchase and Interim Sérviding Agreement dated Jnly 29, 2005 (collsctively the
*Comtract™).

1.2 A dispute has arisen between the Parties with respect to demands for
repurchase and/or indemnily ansing from the Contract.  Specifically, IndyMac Bank,
FSB and the FDIC made demands to DHI for repurchase andfor indemnification based
upon a claim of a breach of representations and warranties set forth in the Contract.

1.3 Omnoor about March 2, 2010, the FDHC fled » lawsuil entitled Federdl
Deposit Insurance Corporation as Receiver for indyMac Bank, F.S.B. v. DHI Morigage
Company, Ltd; United States Distriet Court Case CVID-I560-PA (RCx) {CD. Cal)
{herginafier "Action™} seeking damages ariging from alleged breaches of representations
and warrantics set forth in the Contract.

1.4  Without admilting Hability, the Parties desive 1o and bave agreed 1o
settle all claime by IndyMac Bank, FSB relating o all mortgage loans that were sold at
any time and in any manmaer, directly or indirectly, by DHI 1o IndyMac Bank, FSB
pursuant to the Cantract, whether or not such mortgage loang were the subject of the
Action or were otherwise wmbiject of a claim or demand made by IndyMac, F8B andfor
the FDIC {collectively, the “LOANE") upon the terms and conditions hereinatier set
forth.

P AGREEMENT

NOW, THEREFORE, in consideration of the mutual covenants and promises sel
forth herein, and for other good and valuable congideration, the receipt and sufficiency of
which are hereby acknowledged by the Parties, the Parties, inténding to be legally bound,
agree as follows:
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2.1 Recitals, The Recifals set forth above are incorporated into the body
of this Settlament Agreement as though fully zet forth herein,

2.2 Payment of the Setflement Funds. By no later than May 31, 2011

or one business day after receipt of 2 fully executed Settlement Agresment, DHI shall pay

the total sum of OneMilllon One Hundred Thousand Dollars ($1,100,000.00) (the

“Settlement Funds™).  Payment shall be made by wire transler made pavable fo
“Mortgage Recoverv Law Group Trust Account,” Accoant Number; ——

Reference: DHI Settlement.

2.3 Dismissal of Action. Within five (3) business dayy of the FDIC’s
vounsel’s receipt of the fully execnted Settlement Agreement and the FIIICs receipt of
the Settlement Funds, the FDIC s counsel shall file a Stipulation for Dismissal of the

Action With Prejudice in a mutually-agresd upon form.

2.4 Costs and Attorseys Fees. The Parties shall bear their own costs

and attorneys' fees incurred in the Action.

3. RELEASE

3.1 Bach Party acknowledges that this Seltlement Agreement applies to
all claims for injuries, damages, or losses of any type or nature (whether those njurics,
damages, or losses are known or unkoown, foreseen or unforeseen, patent or latent)
which that Party may have ageingt the other Party arising from or in connection with any
obligation 1o repurchase and/or mdemnify for losses associated with the LOANS, Fach
Party hereby expresely walves application of California Civil Code $1542 and any other
similar statute or role.

3.2  Each Party certifies that it has fead and understood the following
provisions of Califorania Civil Code $1542, which states in pertinent part as follows:

“A peneral release dees not extend fo ¢laims which the
creditor does not know of suspedt to exist i his or her
favor at the time of executing the release, which if known
Iy him or her must have materally affected Ws of Ber
settiement with the debtor”

33  Bach Party understands and acknowledges that the significance and
consequence of ity waiver of Californin Civif Code §1542 is that even if any Pacty (i)
should eventually suffer any or additionsl damages arising out of the obligation to

repurchase andfor indemnify for losses assoclated with the LOANS, or {ii) become aware
of additional clatms and causes of action that covld have been assserted relating ©

obligation to répurchase and/or indermnification for losses associated with the LOANS, or
of any facis or circurnstances related 1o the obligation {6 repurchase and/or indemmfy for
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losses sssociated with the LOANS, that Party will not be abl¢ to make any claim against
the other Party for those damages and/or claims. Furthermore, gach Party acknowledges
that #t consciously intends these cousequences even as o claims for damages that may
exist ag of the date of this release but which that Party does not know exists, and which, if
known, would materially affect that Party’s decision to execute this releass, regardless of
whether that Party’s lack of knowledge is the result of ignorance, oversight, emor,
nogligence, or any other cause,

3.4  EBach Party hereby fully, finally, and forever releases and discharges
the other Party, and any and all of s respective past, present, and future affiliates,
emplovees, members, pariners, joint vemturers, independesnt contractors, allomeys,
insurers, investors, successors, assigns, representatives, officers, directors, sharcholders,
predecessors, successors and gesigns, and any corporation, partnership or limited Hability
company which was or is at any time the parent or wholly owned subsidiary of such
entity, and any such corporation’s, parinership's or limited lability company's officers,
directors, and/or employees, or any corporation, parinership or Dmited Hability company
which was or is an affiliate of such entity by virtue of common ownership or control, and
any such corpordtion’s, partnership's or Hmited liebility company's, officers, directors,
andfor employees of and from any and all actions, causes of action, claims, demands,
damnages, debis, losses, costs, expenses, attorney fees or other Habilities of every kind and
‘nature whatsoever, whether legal or equiteble and whether known or unknown, arising
put of, resulting from, or relating o, in auy manner, the obligation fo repurchase andior
mdemuify for losses associated with the LOANS, the claims and causes of actipn that
have been or could have been agserted relating to the obligation to repurchase andfor
indemnify for losses associated with the LOANS, and any and all facts of elroumstances
related to the obligation to repurchase and/or mdemnity for losses associated with the
LOANS,

3.5 Kotwithstanding any other provision in this Selflement Agreement,
this Settlement Agreerment does not release, and the FDIC expressly preserves fully and
to the same extent ag if the Settlement Agreement had not been executed any claims
againgt DHI arising out of existing or failed financial institutions other than IndyMac
RBank, FEB, IndyMac Federal Bank, F8B, and OneWest Bank, FSB or its affiliates (fo the
extent that OneWest Bank, FSB or its affiliates now or in the future owns any of the
LOANS, or interests in or related to any of the LOANS, previously sold by DHI o
indyMac Bank, FSB).

3.6 Notwithstanding any other provision in {his Settlement Agreement,
this Seftiernent Agreement does not release, and the FDIC expressly preserves fully and
to the same extent as if the Settement Agreement had not been egecuted, any action
taken by any other federsl agency.  In addition, this Setflement Agrecment does not
purport to watve, or intend o walve, any clatras which could be bronght by the United
States through either the Department of Justice or the United States Attormey’s Office for
any federal judicial distict. In addition, the FDIC specifically reserves the right to seek
§71856.367388, 1672223
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eourt ordered restitution pursuant o the relovant provisions of the Victim and Withess
Protection Act, I8 UR.C. § 3663, e seq., if appropriate.

4, MISCELLANEQUS

4.1 Conditions of Execution. Bach Party acknowledges and warrants
that its execution of this Settlement Agreement is free and voluntary.

4.2 No Admission. It is agreed that no Party hereto admits Hability or
wrongdoing of any nature, and that this Settlement Agresment Is made solely as a
compromise of disputed claims,

4.3 Fair Meaning. The Parties hereto further agree that the language of
all parts of this Setilernent Agreement shall in all cases be construed as a whols,
according fo ite fair meaning, and not strictly for or against any of the Parfies.

4.4 Governing Law. The Parties agree to submit to the United States
District Court for the Central District of California, for any dispute arising out of thig
Settlement Agreement, or related thereto, and consent to the exclusive jurisdiction of said
Court over any such dispute, and further agres that any and ali matters of dispute shall be
adiudicated, governed and controlled wunder Rederal law or Califorma law, as applicable,
without regard to any otherwise applicable principles of confliots of law ot choive of Jaw

rules that would result in the application of the substantive or procedural rales or laws of

apy other jurisdiction,

4.5 Attorneys Fees. Should any actisn be commenved o enforce,
interpret, or seck damages, injunctive relief, or specific performance for violation of this
Settlement Agreement, the prevailing party shall, in addition to ény other available relief]
be enfifled 1o an award of reasonable attormeys’ fees and litigation expenses inowrred in
the progecution or defenss of the action, including any appeal.

4.6 Severahility. The Parties hereto agree that if any provision of this
Settlemnent Agreement s declared by any court to be illegal or invalid, the validity of the
remaining parts, terms or provisions shall vot be affected thereby, and such illegal or

invalid part, term or provision shall be deemed not to be part of this Settlement.

Agreernent,

_ 4.7 Binding Effect. This Setflement Agreement shell be binding upon
and inure o the benefit of the Partivs and thelr respective heirg, personal representatives,
suceessorg, and assigns,

4.8 Review and Understanding. The Parties have entered into this
Setdement Agreement voluntanly, baving fully read and fully understanding the meaning
and effect of all of its terms and provisions, and fully understanding its and their cosis
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and risks, Fach Party has consubied with legal counsel concerning this Seitlement
Agreement and has conducted such inquiry as it deems necessary and advisable prior to
entering into this Settflement Agreement. The Parties enfer into this Sefllement
Agreement understanding that facts or sther circumstances may exist which are presently
unknown or undisclosed, or which are different from or other than those which they
helieve to be the case, and the Parties voluntarily assume all risks attendant to such
unknown, undisclosed, different, or additional facts or other circimstances.

49 Number. Whenever applicable, the singular shall include the phural,
and the plural shall include the singular.

4,10 Counterparts/Execution.  This Seftlement Agreement may be
executed in one or more counterparts, all of which shall form a single agreement. A
Purty’s signature on this Settlement Agreement by facsimile shall be valid and effective
for all purposes as an original signature, provided, however, that the original signature
shall be produced upon request.

4.11 Waitver. No term or condition of this Seitlement Agreement shall be
deemed to have been waived, nor shall there b an estoppel againgt the enforcement of
any provision of this Setilement Agreement, except by written instruments sigued by the
Party charged with the walver or estoppel. No written waiver shall be deemed a
continuing waiver unless specifically stated therein, and the written waiver shall operate
only as fo the specific term or condition waived, and not for the fubwre or as to any other
apt than that specifically watved,

4.12 Headings. The headings of paragraphs herein are infended solely
for the convenience of reference and shall not control the meaning or Interpretation of
any of the provisions of this Settlement Agreement.

4,13 Subsequent Agreements. The Parties agree that, upon the
reasonable request of the other Party, they shall execute, acknowledge, and deliver any
additional instruments or documents that may reasonably be required o carry out the
intentions of this Settlement Agreement, including such instrumivents as may be reguired
by the laws of any Jurisdiction, now in effect or hereinafter onacted, that may affect the
rights of the Parties as between themscelves or others with respect to their rights and
obligations created by this Settlement Agreement.

4.14 Ownership of Claims. The FDIC represents and warrants that it bas
retained, owns and/or has the nghts to seitle and release all claims under the Contract
relating o the LOANS, including without limitation, the repurchase and indemnification
claimg. This representation and warranty 18 4 material inducement for DHI entening into
this Settlement Agreement and shall survive the execution and delivery of tus Sottloment
Agreement,
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4.1% Entire Agreement. The Parties hereto further agree and promise
that this Settlernent Agrecment seis forth the enfire agreement between and among the
Parties and fully supersedes any and all prior negotiations, agreements or understandings
made between or among the Parties. This Settlement Agreement shall not be modified
except In a writing signed by the Parties or thelr authorized representatives,

[SIGNATURER ON FOLLOWING PAGE]
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IN WITNESS WHEREOF, and intending o be legally bound hercby, the Parties
have exccuted this Settlement Agreement ag of the date set forth in the opening paragraph

of thig Settlement Agreement.

For: Federsl Deposit Insurance
Corporation as Recetver for
IndyRac Bank, F5B

By

(b)(6)

Name: 9. e haveh 5. (o Y

For;

By

DHI Mortzage Company, Lid,
By DHI Mortgage Company GI
Inc.. iis gonersi partner

(b)(6)

Name: Moz k. o ™

Title:

CRoleup

Date: 5/271!33

Title: €0 M6 ol se |
Date: IR A i ] §
For: ¥Federal Deposit Insurance
Corporation as Receiver for
IndyMac Federal Bank, FSB
______ g'}{:

Name: _‘_‘ggmvé\ S &s &i

Title: Couese b

Dater N - 2.77 =\
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