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RELEASE AND SETTLEMENT AGREEMENT 

This Release and Settlement Agreement ("Agreemenf') is ~ffective on· the date that all 

parties. have executed_the Agreement {the. "Effective Dat~"), and is entered into by and between 

·the Federal ,Deppsit Insurance Corporation, as Receiver for IndyMac Federal· Bank, FSB 

·("FDIC'),. Thomas McNeill ("McNeilr'), TMAC Appraisers; Inc. ("TMAC'), Gary G. Wade . . 

("Wade"), First Interstate financial Corp.. ("Fir~t Interstate"), and Preri:rier 'Mortgage SerVices 

LLC ("Premi~r Mortgage") (Mtl'{eill, TMf!..C, Wade, First imerstl!te, 'and PreTrJ.ier Mortgage 

shall herein'after b~ referred to colle6tive1y as the "Defending Parties" where appropriate) with 
/"
I 

respect to the claims made in the case captimied Federal Deposit Insurance Corporation, as . l 
I 

l 

Rece}verfor_]ndyMac Federal Bank, FSB v. TMAC Appraisers, Inc., el al., United Slales'District 

Court for the D~strict_ofNew Jersey, Case No. OS;.cv-033_64 (the "Litigation,.). 

RECITALS 

. WHEREAS, Leslie Scotland ("Scotland') applied for mortgage loan financing to 

purchase the real property located at 67A Gautier Avenue, Jersey City. New· Jersey (the 

"Property"); I 
! 

l '· WHEREAS, Premier Mortgage ptocesse4 Scotla_nd's loan application and originated a 

Iprimary and secondary mortgage loan secured by the Property (the "Subject Loans"); I 
I 

IW.HEREA~, McNeill perfonned an appraisal of the Property in the name of TMAC t~ I 
i 

support the Subject Loa.ns (the "Appraisal"); ! 
I 

. WHEREAS, Wade acted as the supervisory appraiser for the Appraisal; 
. . 

WHEREAS, Firs( Interstate undezy,rrote the Subject Loans; and sold the Stjbject Loans to . . . . 

IndyMac Bank, F.S.B. ("IndyMac") post-closing pursuant to the terms and conditions of the 
. . . . . . 

Seller Contract and e-MITS User A~ement, as amended; entered into between Pirst Interstate 



and JndyMac (the "Contract")·, which i~corporated the IndyMac Lending Guide, as 1t111ended, 

. supplemented, or otherwise .modified from time to time (the "Guide"); 

WHEREAS, First "Interstate's sale of tP.e Subject Loans to IndyMac failed to meet the 

terms and conditions contained in the Contract and Guide, and as a result Fz~st Interstate ent~ed 

into · an indemnification agreement with JndyMac in which Firsi Interstate agreed .to hold 

lndyMac .bannless a~ainst all actual. .losse~ on the Subject Loans (the "lndemnificatir;m. 

Agreement'); 

: wHEREAS, IndyMac asserted claims ~ the Litigation against McNeill, TMAC, and 

Wade based on the Appraisal; ! 
I· 
l 

l 
!WHEREAS, Wad~ asserted claims in the Litigation against Scotland, Premier Mortgage, 

and first Interstate relating to the Subject Loans; i 
! 

WHEREAS, McNeill and TMAC asserted claims .against Wade and int~nded to· assert . . . . ' . 

claims again.st Wade's insurance caqiei.General Star for costs and counsel fees; · 

WHEREAS, First Interstate asserted ~laims in the f.itigatimi against Scotland, Premier 

Mortgage, McNeill, TMAC, and ·wade ~elating to the SubjectLoans and/or the Appraisal; 

. WHEREAS, the DeferJding Parties e~pres~ly deny .any liability relating to the assert~d·· 

claims in th.e Litigation; and · 

WHEREAS, ·to avoid any further..expense .of litigation, ··the parties voluntarily enter into · 
. . . -· . .· . . . . . . . 

this· Agreement. 

In consideration of.the above and for: sucp other good.and valuable consideration, the. 

suin and sufficiency of which is hereby acknowledged and based on the mutual promises and 

conditio~s contained herein, the parties agree as follows: 
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1: Recitals. .The above Recitals are incorporated herein by ref~ence and made a 

part of this Agreement.. 

2. · Dismissal of Claims. The parties to this Agreement shall stipulate to the entry of 

an Order dismissing with prejudice all claims a~serted in the Litigation against all parties (the 

"Order"). J'he Order shall specifically provide that the dismissal is without-costs or attorney's . 

fees to any.party. The Order shall further specifically provide that the terms of this Agreement 

are incol)lorated within the;; Order by reference~. and that t~e Court shall retain jurisdiction over 

this 1-P;reement to enfo':"Ce its terms. · 

3. Releases..The partie~ shall rdease each o~er as follows: 

(a) For and in consideration of the _payment- of _$275,000 {Two Hundred:Seventy-Five 

Thousand D~ll~rs), and in consideration of the temis and conditions of this Agreement, FDIC 

does absolutely. and unco~ditionally release First Interstate and First .Interstate ·s offlcers, 

directors, sharehol~s, e,mployees, agents, affiliates, successors, and assigns, jointly and 

severally, from any and all claims, cJemap<;ls,. ~ctions· or causes of action, ofwhat~ver nature or 

description, known or tinknown, now ex,isting or hereafter acquired, and whether or not· asserted 

in the Lit_igation, which FDIC had, has, claims to .have, or rna~ hereafter acquire agains~ First 

Interstate,. arising out of ~e Indemnificati~n Agr~ement .·and/or tlfe facts and yircumst~ces · 

~leged i~ the Litigation. Provided, h~w~ver, that, in the eventthe pa'yment set forth abov~ must 

be set aside, refunded, or o~erwise reduced i!,l amount by operation of law, including, but not 

limited to, as a result_ of any banlouptcy filing or adjudication that such payment constitutes a 

fraudulent transfer, _the._t:elease provided by FDIC herein shall ~e. deemed null and void and 

· FDIC shall be allowed to pursue any and all claims it had prior to this release. 
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First Jn(estate shall make. payment of $275,000 (Tw<? Hundred Seventy-Five Thousand 


Dollar&) to ''RJ Landau Partners ~LLC, as Attorneys for Federal Deposit Jnsurance Corporation," 


in one initial installment "of $25,000 (TwentY-Five Thous"and Dollars) and five "monthly 


installme~ts of'$50,000 (Fifty. T~ousand Dollars) pursuant to the following schedule: 


• 	 $25,000 to. be payable immediately upon the.Effective Date; 

• · · $50,000 to be paya,ble Qn the last day ofthe month in the first month s~cceeding 

'the Effective Date (for example, .if the Effective Dcite is November 23, "2009, the . - . . . . 

first $50,000. payment would.be due December 31, 2009); 

• 	 $50,000 to ·be payable on the .last day of the month in the second month · 
. 	 . 

succeeding the Effeciive Date (for example, if the Ejf~ctive Date is November 23, 

2009, the.sec.ond $50,000 paym.ent wouid be due JanlJ.ary 31, 2010);
( 

• 	 $50,000 to be payabl~ on the last day of the month in the third month succeediD.g . 

the Effecfive !Jate (for example, if the Effectivf! Daie is November 23,. 2009, the .. 

third $$0,000 payment ~mild be due February 28, 201 0); 
. ) 

ii.• 	 $50,000 to be payable on the last day ofthe month ]n the fou~ mo.nth succeeding ! 
i 
It~e Ejfe(:tive Date (for example, if the Ef!ective.Date is November 2~, 2009·, the I 

fourth $50,000 paymentwould be due March ·31, 20iO); 

• 	 $50,~00 to be p~yable on the last day of the· month in the fifth month succeeding 

the Eflectiv,e Date ·(for example, if the EJJective Date i~ November 23, 2009, the I 
fifth $5_0,000 paymentwould_be due April30,-2010). l 

Payments shall be made in a manner to ensure delivery on. or befqre th~ du~ date for eaQh · I 
payment. I 

j· 

(·
i. 
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If First Interstate fails to make any pa~ents on or before ~e due date set forth above; 

.First /nterstat~ 's failure to pay shall be considered. an event of default. Upon r~eiving notice of 

an event of default, First Interstate shall have noinore than 10 (ten) days from the date of such 

notice to ·cure by making the required payment. Notice of default shall be deemed adequate if 

served by U.S. Mail and e!ectronic mail to First Interstate's ~urrent counsel of record, Richard B. 

Gelfo·nd, Levy & Watkinson, ~.C., 90 Woodbridge Center Drive, Suite ito, Woodbridge, New 

Jersey 07095. First Interstate hereby agrees ~at if the default is not cured within this period, 

First /~terstate .shall stipulate to the filing of an amended -compl~int in the !-itigation ·for the 

purpose of adding a Claim by FDIC against First ·Interstate based on the Indemnifka.tion 

Agreement. Upon ftiing of the amended compl;lint, FDIC may file with the Court a consent 

-jud~ent in favor of FDIC and against First Interstate for an amollJi.t equal to the balance ?f the 

m·onies owed to FDIC pursuant to this Agreement plus all fees, costs, or expenses (including 

. . . 
reasonable attorney's fe~s) incurred by FDIC in connection with enforcing this Agreement. First 

[n{erstate expressly consents -to entry of the consent judgment as set forth ~bove ~ithout notice 

ofpresentment, objections to form waived, provided solely that FDIC accurately records in the 

cqnsent judgment the amount of th.e unpaid instalh:nents and f~es, costs, or .expense~ (including 

reasonable attorney's fees) as set forth: above. 

If for any reason a separate action is required to enforce the term~ of thi_s ,Agreement, 

FDIC may file with the Court iri the separate action a consent judgme~t in favor of FDIC .and . 

again-st First interstate for an amount equal to-the balance of the monies owed to FDIC pursuant 

to thi~ Agreement plus all. fees, costs, or expepses (including reasonable attorney's. f~es) incurred 

by FDIC in connection _with enforcing this Agreement. ·First Interstate expressly. cons~ts to 

entry of the consent judgment as set. forth abov~ without notice of presentment, objections to· 
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form waived, provided soiely that FDIC.accurately recor~s in the consent judgment the amount 

of the. unpaid installments and fees, costs, or expenses ·(inclu.ding reasonable attorney's fees) as 

set forth above. Thjs Agreement is binding upon First Interstate's successors and assigns, and 

inures to the benefit ofFDIC 's succe<ssors ~nd assigns. 

(b) For and in considerati~n ofthe payment of$75,000 (Seventy-Five Thousand Dollars) 

payable to ''RJ Landau Pa~ers PLLC, as Attorneys for Federal Depo~it insurance Corporation" 

within 30 (~i~) days of. the Effective Date_, and in consideration of the terms and c_onditions ·or. · 

. this Agreement, FDIC does· absolutely and uriconditibnally release Wade and Wade's officers, 

directors, shareholders; employees, agents, affillates, successors, estates, heirs,· fiduciaries, 

·. 	assigns, and· insurers, specifically including· General Star Management Company, jointly and 

severally, from any and all-claims, demands, actions or causes of action, .of whatever nature or 

description, kno'-'{n or unknown, now existing or be!Xafter acquired, .and whether or not asserted 

in the Litigation, which FDIC had, has, claims to have, or may. hereafter acquire against Wade, 

arising out of the facts and circumstances alleged in the Litigation. Provided, bowever, ~t, in 
the event: the payment set forth above must be set aside, refunded, or otherwise reduced in · 

amount by o.peratiol) of law, including, but not limited to, as a result of any bankruptcy filing or 

. 	 . 
adjudication that such payment constitutes a fraudulent transfer, the release provided by FDIC 

herein sh~ll b.e deemed null and vo'id ·~d FDIC shall b.e allo~ed to pursue any and all claims it 

had prior to this release. 

(c) For. and in consideratiqn of the terms and conditions of this Agreement, FDIC does 

absolutely and J.mconditionally release McNeill, TMAC, and Premier Mortgage, and their 

officers, directors, shareholders, employees, agents, .afflliat~S, successors, estates, heirS,· 

fi~uciaries, and a~signs, jointly and· severally, from any :and all cla~s, demands,' actions· or 
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causes ofaction, of y.ohatever nature or description, known or unknown, now existing or hereafter 

acquinid, ·and whether or not asserted in the Litigation, which FD~C had~ has, claims to have, or 

may hereafter ~cquire against McNeil/, TMAC; and/or Premier Mortgage, arising out of the facts 

and circumstances alleged in the Litigation. 

. (d) For and in consideration of the payment of $1,~00 (One Thousand Five H_undred 

Dollars) payable to "Levy & Watkinson Attorney Trust Account" immediately Qpon the Effective 

Date, and in consideration. of the tenns and conditions of"this_Agreement, First.Interstate does 

absolutely and uncondition_ally release Premier Mortgage, its officers, directors, shaieholders, 

employees, agents, affiliates, succes~ors, and assigns, jointly and severally, from any and all 

claims, demands, actions or cause~ of action, of whatever D;atUre or description, known qr 

unkn9wn, now existing or hereafter. acquired, . and whether. or ·not asserted in the Liti~~tion, 

which First Interstate· bad, has, ~laims to have, or may hereafter acquire against Premier 

·Mortgage, arising out of the facts .and circumstances alleged in tht;: Litigation. I 
I

(e) Fo~ and in consideration of the tenns and co:nditions of this Agreement, the Defending i 

Parties, their officers, directors, shareholders, insurers, empioyees," owners, agents, affiliates, I 
successors, esta~~s, he~rs, fiduciaries, assigns, and insurers, specifically including General StB:f 

· Man.agement Company, jointly and severally, do mutu~lly agree to absolutely .and I 
Iunconditionally ·releas_e each other from any and all cla~s, demands, actions or causes of action, · I 

I 
I 

of wpatever nature or qescription, kriown or un.kilown; now existing or hereafter acquired, and 
I 

whether or not asserted in the Litigation, whlc.h the Defending Parties had, have, claim to have, 

or may hereafter acquire against each. other arising out of the facts" and circumstances alleged. in 

the Litigation. 



4, Express Reservation from Rel~ases. Nothing in this Agreement waives any 
. . 

claim, cause of action, or any rights to. contribution or other .claims held by the parties existing 

curr~ntly or arising in the future, against any other individual.or entity not expressly rel~ased by
. . . 

ays Agreement. . 

Notwithstanding any. other. provision, by this Agreement, FDIC does not release, and 

. expressly preserves fully and to the- sa.me extent as if the Agreement _had not been executed; (a) 

any claim~ or causes of action that do.not arise from onelate to the facts and circumstances 

alleged iti th~ Li~igation, or the defense of the same, except to the extent the~. relate. to the Subject 

Loans, Appraisal, and/or the Indemnification Agreement or (b) any action taken by any other 

federal agency. ..1 

5. Attorney's Fees and ~o.sts. Each party shall bear its own attorney's fees and 

costs with r~~e.ct t<? the Litigation. 

6. Amendment.· This Agreement may not be aniendect or modified at any . time 

except by any instriunent in writing executed by all of the parties hereto. 

7. Executi~n.· Tii.is Ag':'eement may be executed in two or more counterparts, each 

ofwhich shall be dee~ed an ori~inai; but all of which .togethe~ shall con~titute orie in the same 

instrument. The parties ~]so agree that, without receiving .further consideration, they wm sign 

and deliver such docu,ments and do anything else that is reasonably necessary in the future to 

make the provisions of this Agreeme~t effective. 

8. . Integrated Agre~me':lt. This Agreement sets forth the entire understanding 

between the .parties concerning the subject ma~er of this Agrl:!ement and incorporates aU prior 

negotiations and understandings. There az:e no covenants, promises, agreements, condition.s or 
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understandings, either oral or writte~, between them relating to the subject matter of this 

Agreement other than those set forth herein. 

9. Governlng Law. This Agreement shall be· governed _by and c·onstrued in 


accordance with New Jersey law (excluding. any conflict of laws rule or principle that might refer 


the governance or c;:onstruction of this Ag;eement to the ·law of ~other jurisdiction). Nothing in 
. . . ~ 

this Agreement shall require any UI).lawful action or inaction by any party hereto. 

10. Severability. If any portion of this Agreement is found to be unenfor~eable, the 


parties desire that all other portions·tha! can be separated from the unenforcea~le _portion or 


appropriately limited in scope shall remain fully ~al~d-and eillorceable. 


11. · Q.epresentation. No representation or warranty has been made by or on behalf of . . - 

any party to this Agreement (or any officer, director, employee or _agent thereof) to indl!CC any 

- _qther party to enter into this Aireem~nt or to abide ·by .or- consummate any transactions 

icon~emplated by any·tenns of this Agreef!tent, except representations and .wa~ties, if any, !. 

Iexpressly set forth hereiri. In entering i~to this Agreement, the parties h~reto represent that they 

had the opportunity to proceed wjth the advice· of an attorney of their own choice, that they 

completely read the t!mtlS of this Agrt!ement, and that those terms are fully understood an4 
. . . 


voll:lntarily accepted by ~e_parties.. 


12. A~thority. Each perso~ signing this Agreement on behalf of any entity warrants 

or represents that he/she has the full and complete authority to enter into this Agreement on 

behalf of that entity. 

The Pl:lrties to this Agreement have executed this Agreement as _of the date indicated by 

e~ch party's _signature. 
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·federal Deposit Insurance Corporation, as ·. 

Receiver fo~ IndyMac Federal Bank, ·fSB 


: (b)(6) 

By: I L 
Name: . R~c.-\.o.-1. ~. C1.; ~ · 

Title: Co·\) w·re, t 

Date:. · · . \ - '6 ,.... .:20· \ () 


Fi~st Interstate Financial Corp. 

l 
By: ' 

! 
Name:_·----------------------- I 

i 

Title: I 
t 
! 
i 

Date: I 
I 

l
!· 
j

Gary G. Wade I 

I 
1 

l· 
! 

Printed Name:----------  I 
Date: 

I 

10 I 
l 

..~ 
! 
I 
I 

j 
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Federal Deposit Insurance Corporation, as 
·Receiver for Indy Mac Federal Bank, FSB 

By: 


Nrune: _______________________ 


Title: 


Date: 

First Interstate Financial Corp. 
(b)(6) 

~ Name: .:Jbbn 6eJA.m 1 • 

Title: &nh.cllv- / Cro 

Date: /- /J- )OlD 

Gary G. Wade 

Printed Name:-------------- 

Date: 
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Federal Deposit Insurance Corporation, as 

Receiver for IndyMac Federal B_ank, FSB 


By: 

Name=------------------~----

Title: 

Date: 

! . 
i 

First Interstate Financial Corp. 
' 


By: 


Name: ________________________ 


Title: . 

I 
' 

Date: 

! 
' l 

I 
i 

(b)(6)GaryG. Td' i
! . 

Printed Name: &-n;t01J-f' I 
"2---j-/0.Date: 

10 I 
l 
I 
i
I .. 

__________ ,..•......... ······----··-·-···------------·········-··--····· . ···-··----------------··----·"-------··--------· ............. ····· 
i 




Premier Mortgage Services LLC 

By: 

Nrume: _______________________ 


Title: 


Date: 


Thomas McNeill 
(b)(6) 

(b)(6) 
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..... 

•.. 

(b)(6):Jdd~~g•l= LL_c 

Name: \.\.nos. 0 ~cl fM C 

Title: \>r-~~~1Lv..-\-

Date: \\ 1..'1- \ \0 
\ 

- :.

Thomas McNeill 

Printed Name:------'---- 

Date: 

TMAC Appraisers, Inc. 

By: 

Name: --------------------
Title: 

Date: 
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