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RELEASE AND SETTLEMENT AGREEMENT
This Release and Settlement Agreement (“Agreement”) is effective on' the date that all

parties have executed "the Agreement (ihe. ‘-‘Ejj’ectivé Daté”), and is entered into by and between _'

. . : . (bX2)
‘the Federal Deposit Insurance Corporation, as Receiver for -IndyMac Federal' Bank, FSB

(“FDIC™), Thomas McNeill (“McNeill”), TMAC Api)raisérs,- Inc. ("TMAC™), Gary G. Wade

_ (“Wade”), First Interstate Financial Corp., (“First Interstate”), and Prerhier Mortgage Services

LLC (“P}emi,er. Mortgage™) (M'cNez;ll, TMAC, Wade, First Iﬁterstqte, ‘and Premier Morigage
shal h.crein'aﬁer be ré_ferrcd to collectively as the “Defending Parties” where apprdpﬁate) with
- respect to the claims made in the case .captioﬁed.FederaI Depas.it fnsﬁrance Corporatt;on, as .
Re:ce,iver for IndyMac Federqgl Bank, FSB v. TMAC Appraisers, Inc., el ai., United States District
Coﬁrt for the D_istr;'ct-of New Jersey, Case No. 08-cv-03364 (the ‘_‘Lz‘;z’éation”).I
RECITALS '
' . WHEREAS, Leslie Scotland (‘*Scotla_nd”_) app.lie‘:d for xhortgage loan ﬁnan‘ci_ng to
~ purchase .thé»real property lc.>cated at 67A Gauﬁer Avenue, Jersey City, New -Jerséy (.the
“Property"); . ' | ' L
' 'WHEREAS, Premier Morfgage proccssed Scotland’s loan apphcatlon and ongmated a
~ primary and secondary morigage loan secured by the Property (the “Subject Loans”),
WHEREAS, McNeill performed an appraisal of the Property in thé name of TMAC to
support the Subject Loans (the “Appraisal”); . |
- WHEREAS, Wade acted as the superv1sory appralscr for the Apprazsal
WHEREAS First Interslate underwrote the Subject Loans and sold the Subject Loans to

_ IndyMac Bank F.S.B. (“IndyMac”) post—closmg pursuant to the tenns and conditions of the

Seller Contract and e-M‘ITS User Agreement, as amended, entered into between First Interstate




and /ndyMac (the “Contract‘.’)', which iﬁcorporated the IndyMac Leﬁdihg ‘Guide, .ae amended, _
'sup-plemehted, or otherwise_modiﬁed from time to time (the “.Gt{tde”);

WHEREAS First 'Inte_rsta.te s sale of the Subject Leans to IndyMac failed to meet the
terms and conditions contained in the Contract and Guzde andasa rcsult Fzrst]nterstate entered
into " an mdcmmﬂcatlon agreement with IndyMac in which Fzrst Interstate agreed to hold
IndyMac ‘harmless agamst all actual .Iosscs on the Subject Loans (the “Indemnification

Agreement” ), _
WHEREAS IndyMac asserted claims m the thzgatzon agamst McNeill, TMAC, and

Wade based on the Apprazsal »
WHEREAS Wade asserted clalms in the thzgatton against Scotland, Premier Moﬂgage,_
and First Interstate relating to. the Subject Loans; '
WHEREAS, McNeill and TMAC asseﬂed elaims _ageinst Wade andf intended to assert ._
claims against Wade’s insurance caxricr'.Gencral Star for costs and counsel fees; -
WHEREAS First Interstate esscrted claims in the Litigation against L-S;cotland Premier
Mortgage McNezll TMAC, and Wade relating to the Subject Loans and/or the Appraisal;
WHEREAS the Defendmg Parties exprcssly deny . any hablhty relating to the asserted‘
claims in the Litigation, and - . .
WHEREAS, to a\(01d any ﬁ;rth‘e_r..expense -of litigation, the parties voluntarily enter into -

this Agreement.

In consideration of .the above and fer_ such other good and valuable coneideration,_the )
sum and sufficiency of which is hereby acknowledged and based on the mutual promises and

conditions contained herein, the parties agree as follows:
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1. Recitals. . The above Recitals are incorporated herein by reference and made a

N

part of this Agreement..

2. 'Dismissa! of Claims. - Thg parties to thxs Agreement shall stipqiate to ﬁe entry of
an -Order dis@i_ssing with preju.d‘_ice all claims asserted in the Litigation against all parties (the
.“Order”.).. The O,rdér shall speciﬁc;ally provide that the dismissal is withputcdsts or attorney’s -
fees to any.party. The Order shall further specifically provide; that tﬁc terms of this .figréement.
are incorporated within the Order by reference; and that the Conrt shall retain jurisdiction ovér

this ALg'.re'ement to enforce its terms. S » k

3. Rele;ases; The parties shall rélea;e each other as follows:

(a) For and inh cc;nside.faﬁon_of the _paymént- of $275,000 (Two Hundred: Seventy-Five
Thousand Dc;ll;rs), and in-consideﬁtioil of the terms and c_onditions of thi§ Agreement, FDIC
does absolutely. and ﬁncdqdiﬁoﬁally release First In'te'r.s-tat‘e an&_ First Interstate’s offi'cers,
dirgé:tors, shareholders, employees, a;genté, aﬂi]iatg_s, SUCCESSOrS, anci assigns, jointly and
severally, from any and all cléims, demands, actions' or causé_s’ o_f action,.of whatever na'lture or
descrip_tioh, known or unknown, now ex_isting or heréaﬁer acquired, and whetherl or not asserted -
in the Litigation, which FDIC had, has, <.;laims to _héve, or may hereafter acquire against I;'irst
Interstate, arising out of the Indemngﬁcatiqn Agr_eem'en,tl'and/or the facts and circumstances -
alleged in the Litigatio;t. lfrc;vided, however, that, ip the éven_t_the payment set forth abO\}_e must
i)e set aside, mﬁmded, or oth_en;vise reduced m amount i)y operation c;f law, -includin'g, but not
limited to, as a result of any bankruptc_y filing or adjudication th;clt such payment constitutes a
fraudulent transfer, the release prdvicied by FDIC herein -shall be_déemed null and void snd

* FDIC shall be allowed to pursue any and all claims it ha.d prior to this ;eleaée. -




First Intestate shall make payment of $275,000 (Twé Hundred Seventy-Five Thousand

_ Dollars) to “RJ Landau Partners PLLC, as Attorneys for Federal Deposit Insurance Corpdra;tion,”

in one 'initiai installment ‘of $ﬁ5,000 (Twénty-Five Thousand Dollars) and five monthly

installments of '$50,000 (Fifty Thousand Dollars) pursuant to the following sch:edule:

$25,000 to be payable immediately upon the Effective D&te;

: $50,000 to be payable on ﬁe last day of the month in the first month succeeding
the Eﬁ”ective Date (_for example, if ;he Effective Date is November 23,2009, the

first $50,000. pﬁyment would be due December 31, 2009);

$50,000 to be payable on the .last day of the month in the second month
succeéding the Effective Date (for example, if the Effective Date is November 23,

2009 the second $50,000 payment would be due January 31, 2010),

_$50 000 to be payable on the last day of the month in the tlnrd month succeedmg :

the Eﬁ’ectwe Date (for example, if the Effective Date is November 23 2009, the .
third $50,000 payment wotild be due February 28 2010),

$50,000 to be payable on the last day of the month in the fourth month succéeding
the Eﬁ'ectzve Date (for example, if the Eﬁ’ectzve Date is November 23, 2009, the |
fourth $50,000 payment would be duic March 31, 2010); '
$50,000 to be payable on the last day of the month in the fifth month succeedmg

the Effective Date (for example if the E,[fectrve Date'is November 23, 2009 the

fifth $50 000 payment wouId be due Apn] 30,2010).

Payments shall be made in a manner io ensure delivery on or before the due date for each -

payment. '
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If First Interstate fails to make any payments on or before the due date set forth above,

- Fi irst Interslate 's fatlure to pay shall be considered. an event of default. Upon reeeiving notice of
an event of default, First Interstate shall have no more than 10 (ten) days from the date of such
notlce to cure by making the requxred payment. Notlce of default shall be deemed adequate if

/ served by U.S. Mail and electronic man] to First Interstate’s current counse! of record, Richard B.

Gelfond, Levy & Watkinson, 1’:.C., 90 Woodbridge Center Drivé,-Suite 210, Woodbn'dge, New

Jersey 07095. First Interstate hereby agrees that if the default is not cured within this period,
‘First-l.'nterstate shall stipulate to the ﬁI»ingj of an amended -complaint in the Litiga‘tion' for the
puxpose of adding a claim by FDIC agamst First ' Interstate based on the Indemmf cation
Agreement Upon ﬁlmg of the amended complamt FDIC may file with the Court a consent

- judgment in favor of FDIC and against First Interstate for an amount equal to the balance of the

monies owed to FDIC pursuatlt o this Agreement plus all fees, costs, or expenses (including -

reasonable ettomey’s fees).incurred by FDIC in connection with enforcing this Agreement. First -

[n;erstate expressly consents to entry of the consent judgmept _as.set forth above without noticé
of presentment, objections to form waived, provided solely that DIC accurately records m the
coﬁéeﬂt judgment the amdunt of the unpaid installments and fees, costs, or expenses (including
reasonable attomey’s fees) as set t'onh above. |

If for any reason a separate action is required to enforce the terms of this Agreement

FDIC may fi le with the Court in the separate action a consent Judg;nent in favor of FDIC and -

agains't First ]nterstate for an amount equal to .the balance of the monies owed to FDIC pursuant

to this Agreement plus all fees, costs, or expenses (includidg reasonable attorney’s fees) incurred

by FDIC in connection with enforcing this Agreement. "First Interstate expressly. consents to

entry of the consent judgment as set forth above without notice of presentment, objections to-




for-.m waived, provided solely that'FD_IC'.accurate]y records in the coﬁsent judgment the amount '
of the'unpé'id in‘stall'ments and fees, costs, or exf)enéés '(incluﬂiné reasonable attorney’s fees) as
set forth above. Thls Agreement is bindiné upon First Interstate’s successors and assigns, and
inurés to the beriefit of FDIC's successors and assigns.

(b) For and in cqnsideratip.n of the pgSrment of $75,000 (Seventy-Five Thousand bollars)
payable to “RJ Landau Partners PLLC, as Attorneys for Federal Deposit Insurance Corporat-ion’.’

within 30 (thirty) days of the Effective Date, and in consideration of the terms and conditions of -

- . this Agreément, FDIC does-absdutely and uricoriditi"onally release Wade and Wade's officers,

directors, sh_areholders-, employees, agents, affiliates, successors, cst;tes, heirs, fiduciaries,
. assigns, and insurers, spéciﬁcally including: General Star Management. Company, jointly. and
'séyefally, from any- and 51] claims, d.eman'ds,. actions 01; causes of action,-of Qhate\(er nafure or
descﬁpﬁon, known or unknown, now existin‘g or hereafter acquired, -and whether or not asserted
in the Litigation, which FDIC had, ha'é, c!aims to have, or ;nay. her'eaﬁcy acquire against Wade,
aﬁsing out of the facts and circumstances alleged in the Litigation. Provided, howcvér, that, in
the event: the paym;nt set forthv above must be set aside, refundcd, or otherwise reduced in -
amount by operation of law, includihg, but not limited .to, a-s a result of any bankruptcy filing or
* adjudication that such payment constitutes a fraudulenf traﬁsfer, the release provided by FDIC -
hex.réin shall be deemed null and void .'al'ld FDIC shall be allowed to pursue any and all claims it
had priof to.t‘h.is relea-.s;e. ' .

| (c) For:and m consideration of the .temls and conditions of this Agreement, FDIC does
absolutely and pqcoﬁdi'tionall} release MeNeill, TMAC, and Premier Mortgage, an& their »
officers, direct.ors, shareholder_s, émployees, agel_its, .afﬁ'lia;cs, -successérs, qstates; heirs,

ﬁduciarieé, and assigns, jointl'yI and severally, from any ‘and all claims, demands,. actions-or




causes of action, of whatever nature or description, known or unknown, now existing or hereafter

ac'quiréd,-ahd W.hether or not asserted in the Litigation, which FD[C had, has, ciaime to hav‘e',. or
may hereaftcr a,bquife against MeNeilI, TMAC, and/or Premier Mertgage, arising out of the facts
and eircqmstanccs alleged in the Litigation. . - - |

(d) For end in consideration of the payment of $1,500 (One Thousend. Five fI'undred
Do]lars) payable to “Levy & Watkinson Attomey Tmst Account" 1mmed1atcly upon the Ejfectzve
Date and in conmderanon of the terms and condltlons of this Agreement First. Interstate does |
absolutely and uncondltlonally release Premier Mortgage its officers, dxrectors sha:eholders
cmployees agents, afﬁllates SUCCessors, and assigns, jointly and scverally, from any and all
claims, demands, 'acttons or causes of action, of whatever qature or dcscnphon, known qr‘
unknown, now exiléting or her'eaﬂcr.‘;c.quired, -and whet'h,erl or not asserted in the Litig_éztion,

which First Interstate had, has, claims to .havc, or may hereafter acquire against Premier

"Mortgage, arising out of the facts and circumstah_ces alleged in the Litigation.

(e) Forand in consideration of the terms and-conditions of this Agreement, the Defénding

‘Parties, their officers, directors, shareholders, insurers, empio'yces,' owners, agents, affiliates,

successors, estates, heirs, fiduciaries, assigns, and insurers, specifically including General Star

"Management Company, jointly and severally, do mutually agree to absolutely and

uncond_itio_nally release each other from any and all claims, derﬁands, actions or causes of action,
of whatevcr nature or descnptlon kriown or unkiown, now existing or hereafter acqulred and
whether or not asserted in the thzgatzon, which the Defendmg Parlzes had, have clalm to have,

or may hereaﬁer acquire against each other arising out of the facts and circumstances alleged. m

the Litigation.




4, Exp‘ress Reserva'fiqn from .Iiele':_ases. Nothing in this Agreeme:it waives any
claim, céause. of action, or any rights to_contriﬁution or other clajms held by- the p'artieé existing
currently or ai"isirgg' m the future, aééinst any other in;iivi&‘l_lal or .entity not e)_(plressly rciqased by |
this A_greeméht. : - | | | o

Notwithstanding any_ofhgr.ﬁrovisi;)n, by this Agreement, FDIC does not rcl-ca.se; and -

_expressly preserves fully and to the-.sa_me extent as- if thé Aé'reemlen't had not been executed; (aj.
any claims or causes of action that do.not arise from or telate to the facts and'pircﬁmstances
alleged in the Litigation, or the 'def.'er;se of the same, except t6 the extent they. rclate'_‘ fo the .s’ubject
Loans, Appraisa}, and/or the Inderhmﬁéation Agreement or. b) any action taken by any other.
federal agency. - | B -

| 5. _Aftornéy’s F;e_es and Costs. Each party shall bear its ov;/n attorney’s fees and

costs with rqlspe_c-:t to the Litigation. h | |

6. 3 Am_endment.' This Aéréemeni may. not be amended or quiﬁed at any .time
except by aﬁy instriun.er.lt in writing exegute& by al} of the paﬁ% hereto.

7.  Execution. This Agreg_ment may be executed in two or more countérparts, each
of which shall be deemed an orig_inaL but all of which .toécthcf shall constitute one in the same
instrument. The parties also .agrec; that, without recc'i'ving further cons.ider.aﬁon, 'th-ej/ will sign
and deliver such documents and do .any’;hing else that is rcasoﬁably necessary in the future to
make the pr'O\'n'sions of this Agreement effective. . |

8. . I‘ntegrat‘ed. Agreement. This Agr;zer'nent .sets- forth _the entire ;mderstanding
between the parﬁcs conccming tl'.xc subject matter of tl.lis Agre_e_me-nt and ingézporates 51_1 prior

negotiations and understandings. There are no covenants, promises, agreements, conditions or
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un(-ierstaﬁdings,l either oral or written, .betwe'en them relating to the subject matter of this
Agreement other than those set fox“th'he.rein.

9. ..Governing Law. ThlS Agreement shall be" governed by and construed in
.eccordance with New Jersey iaw (excluding any con‘ﬂict.of laws rule or principle that might refer
the governance or construction of this Agfeem_ent to the law of another jurisdiction). Noﬂlmé in
this Agreement shall reeluire any unlawful ecti'on or inaction by any paﬁy hereto.

10. Severabilit&. If any portion of thie Agreement is found to be unenfdr_ceable, the

parties desire that all other portions'that can be separated from the uncnforcea_ble_pbrtion or

appropriately limited in scope shall remain fully valid and ehforceeble.

11. - Representation. No.representatien or warranty has been made t-ay or on behalf o.f
any party to this Agreement (or any ofﬁcef, director, emp]oyee or agent thereot) to induce any
- other party to enter into ﬂ’llS Agreement or to abide by or- consummate any transactlons
contemplated by any terms of this Agreement except representations and ‘warranties, if any,
expressly set forth hereini. In entering mto this Agreement the parties hereto represent that they
had .the opportunity to proceed with the advice of an a’ctomey of their own choxce that they

complctely read the terms of this Agreement and that those terms are fully understood and

voluntarily accepted by the‘partles. i

12.  Authority. Each pérsop signing this Agreement on behalf of any entity warrants E

_ or represents that ﬂe/she has the full and complete authority to enter into this Agreement on

behalf of tha;c entity.

The parties to this Agreement have executed this 'Agreemeni as of the date. indicated by

each party’s signature,




By:

. By:

" Title:

‘Federal Deposit Insurance Coxporatiqn, as -
Receiver for IndyMac Federal Bank, FSB

.+ (b)6)

Name: _ E-*\Q"Samé. LA L] 3 i
Title: £ OVWee L
Da.te:_ T s $ ~2.0n

First Interstate Financial Corp.

Name: *

Date:

Gary G. Wade .

Pn'h;ed Name:

Date:

10




Federal Deposit Insurance Corporation, as

‘Receiver for IndyMac Federal Bank, FSB

By:

Name:

Title:

Date:

First Interstate Financial Corp.

(b)(6)

Ndr_n—ezl :'bl\h %AQOAW\;
Tite: _Conbollew [/ CFO
Date: /- /2-D0/0

Gary G. Wade

Printed Name:

Date:

10



Federal Deposit Insurance Corporation, as
Receiver for IndyMac Federal Bank, FSB

By:

Name:

Title:

Date:

First Interstate Financial Corp.

By:

Name:

Title:

Date:’

Gary G.

e -
(b)6)

Printed Name: @” s 1S

Date: 2—f—r

10




(b)(6)

Premier Mortgage Services LLC

By:

Name:

Title:

Date:

Thomas McNeill

Printed Name: ﬁoﬂt#—f /a:/{}&% (

Date: //]2////)
VA

TMAC Annraisers Inc

(b)(6)

N:ne: Tﬁdl/ﬂj M Z/{/CJ' { (
Title: Qﬁ(m -

Date: YN/ N
/7
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. Premier Mortgage Services LLC

(b)(6)

By:- _
Name: S oS § )ﬂzm& {50 {
Title: VTQS‘\MV\)(

Date: Q‘ "L’LX \Q

Thomas McNeill

Printed Name:

Date:

TMAC Appraisers, Inc.

By:

Name:

Title:

Date:

11



