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THIS SETTLEMENT AGREEMENT AND MUTUAL RELEASE YA+

(“Settlement Agreément”) is entered irito and made effective:as of the 2 _day of Jusie,
2009 (“Effective Date"), by:and betweeri the Federal Deposit Insurance Cotporation as
Receiver-of IndyMac Federal Bank, FSB fka. IndyMac Bank, FSB (“FDIC")and South
Pacific Finaricial Corpotation (“SOUTH PACIFIC") Thie FDIC-asid SOUTH PACIFIC
‘may hereinafter be referred to: individially as & “Party® or collectively as the “Parties™.

RECITALS

1.1  SOUTHPACIFIC sold.and/or delivered morlgage. loans to IndyMac Bank,
FSB, pursvant to variolis written agresiments. A dispute bas arisen between the Parties
with respect to outstanding demands for repurchase and/or indemnity. Specifically,
IndyMac Bank, FSB and IidyMac Federal Bank, FSB made-deiriands to. SOUTEL
PACIFIC for repurchase anfl/or indemnification based 1ipen a finding of a breach of the
representations and warranties oran Early Paymicht Defaiilt as set forth in the written

agreements.

12  Without admitting liability, the Parties desire to and have-agteéd:m sctile
all repurchase and indemnification claims relating to the mortgage 164aris:sold directly by
SOUTH PACIFIC to IndyMac Bank, FSB:(the “LOANS") upon the texrms and conditions
hereinafter set forth.

AGREEMENT

NOW, THEREFORE, in considération of the mutual covenants and promises set
forth herein, and for other good and valiible consideération, the receipt and sufficiency of
‘which ave hereby acknowledged by the Parties; the Parties; intending to be legally bound,
-agree as follows:

13  Recitals. The Recitals st forth above are-incorpotated into the body of
this Settlement Agreement as though fully set forth herein.

1.4  Paymentof the Setlement Agreément. SOUTH PACIFIC shall pay the
total sum of $180,000.00 (one hitndred eighty thonsand dollars) (the “Settlement Funds™).
Payment of the Settlement Funds s‘nall be made as follows:

Beginning July 1, 2009, the sum of $10,000.00 (ten thousand dollars) per monith
shall be made. for. eighiteen (18) consecutive months until the sum of $180,000.00
{one hundred ¢ighty thousand dollars) is,paid in full,
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Payments are due onthe 1" day ofthn momh, shall be made by wire transfer made
- y Trust Account,” Account Number:
Reference::South Pacific Settlement.

15 Inthe evert SOUTH PACIFIC defanlts by fiiling to make  timely
payment as get forth in this Settlemcnt Agreemem, the FDIC shall give written notice via
or fax of the . '

16 | SOUTH PACIFIC shall have five (5) calendar days from date of the notice

1o cure the-defanilt. In the.event thit SOUTH PAGIFIC fails to:cure the: default within
' five (5) calendar days, ths remaining balance of the'Settlement-Funds will be

immediately due and payzble, and the FDIC may pursue the immediate payment in full of
all sums remaining due without firther demand and may-invoke all remedies permitted
by applicable law. The FDIC shal] be entitled to collect all éxpenses incutred in pursuing
the remedies provided in this paragraph, including, but not limited 1o, attorneys’ fees and
costs incurred in collecting all sums owing.

RELEASE

1.7  Unknown Claims. Edch Party’ aoknowledges that this-exeeuted
settlemerit and release apphcs to all claims for injuries; damages, or losses of any type.or
nature:(whether those injurics, damages, or losses are known:or uriknown, foreseen ox
unforeseen; patent or latent) which that Party may hive ageinst the other Party arising
from the LOANS. Each Party hereby expicssly waives application of California Civil
Code §1542 and any other sjiilar statute or mle.

1.8 Each Party certifies that they have read and understood the following
provisions odeIxjfamia Civil Code §1542, which states in pertinent part as Tollows:

“A general release does not. extend to: claims which. the
creditor does not know: or suspect to exist.in his or her
favor at the time of executing the release, which if known
by Hiin or her must have materidlly affected his or her
settlement with the debtor.”

1.9  Exch Party understands and acknowledges that the significance and

consequence of its waiver of Californiq Civil Code §1542 is that even if any Party should
eventuslly suffer additiopal damages arising:out of the. LOANS, the¢-claims-and causes-of
* #ction that were or could have béen assertéd relating to the LOANS; or any facts or

circumstances related to the repirchase of and/orindemnification of losses:associated
with the LOANS, that Party will not be-able to-make any:claim for those damages.
Furthermore, each acknowledges that they conséiciisly intend these consequences even as
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to claims for damages that may exist as of the date of this reledse but which thait Paity
does not know exists, and which; if known, would materially affect that Party’s decision
to-execute. this release, regardless of whether that Party’s lack of knowledge is theresult
of ignorance, oversight, ertor, negligence, or'any other cause.;

1.10  Each party hereby fully, finally, and foréver release and discharge the
other Parties, and any and-all of its respeciive past, present, and future affiliates,
employem -membérs, partners, Jomt venturers, independent contiactors; dttorneys,
‘msuters, investors, Successors,assigns, representatives, officérs, directors, shareholders,
independent contractors, predecessors, successors and assigns, abd:any. corporation,
partnership or limited liability company which was'oris af any time the parent of wholly
owned subsidiary of such entity, and sny such corperation's, partnership's or limited
lisbility company's officers, directors, and/or employees, or aity corporation, partnerstip,
or limited }iability company which was or is an affiliate of such entity by virtue of
common ownership. ar ¢conirol, and any such corporation's; partnczship's-or limited
lisbility company's, officers, direttars, and/or émployees of and from any and all actions,
causes of action, claims, demands, damages, debts, losses, costs, expenses, atiomey fees
or other liabilities of every kind and nature whatsoever, whethier legal or equitable and
whether known or unknewn; arising:out:of, resulting from, er relating to, in any manoer,
the LOANS, the claims and causes of action that were or could have been asserted.
relating to the LOANS, or ny faets:or cifcumstances related to the repurchaseof and/or
indemuiification of losses associated with the LOANS,; except that the FDIC retains:any
and all actions, causes of action, claims, demands; damages, debts, losses, costs,
expenses, attomey fees or ofher liabilities of every kind:and nature against THIRD
PARTIES (closing agents, settlénent agents, tifle oompames, insurance compames
appraisers, appraisal compattiés, third party originators; or ingurance compamﬂ for any
of the foregoing as collectively refcrred toas ‘THIRD PARTIES”) arising out of or
related to the LOANS,

1.11  Notwithstanding any other provision in this Settlemerit Agrcement,
SOUTH PACIFIC immediately, exclusively and irrevocably assigns to the FDIC any and
all claims, rights, title or interest to or for injuries, damages, or losses of any type or
nature (whether those:injuries, damsges, or losses are known or unknown, foreseen or
unforeseen, patent or latent) which SOUTH PACIFIC has or may havé against any
THIRD PARTIES arising:onf of or related to LOANS,

1.12  Notwithstanding any-other provision, by this Settlement Agreement, the
FDIC does not release, and expressly preserves fully and to'the same extent ag if the
Settlement Agreement had not been exccuted any sction taken by. any.other federal
agency. In addition, this Settlement Agreement does not-purport to waive, or intent to
waiye, any claims which could be brought by the-United States through eithier the;
Department of Justice or-the United States Attorney*s Office for any federal judicial
district.
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1.13 Confidentiality: Except as authorized in this-Settlement Agreement, the
Parties agree that neither they nor anyone dcting on their behalf, including their
respective attornéys, will disclose to anyone any information relating to, in any way, the
conterits or terrms of this Settlemént Agresmient, thie fact-of this settlement; of any miattérs
pertaining to this settlement, including itsnegotiation, unless such disclosure is: (1)
lawfully required by any governmental-agency; (2) otherwise:tequired. by law- (including
legally required financjal reporting or-otherdisclosures); (3) necéssary in any legal
;proceeding or.collection effort initiated by thie FDIC to recover all or any portion of the
Settlerhent Funids; or (4) necessary in any legal proceeding to enforce-any provision of
this Settlement Agreement. The Parties may-disclose the terms of this Settlement: ‘
Apreenient to their respective auditors, accountants, tax-advisors; and legal counsel, but
only to the extent required for professional advice from thiose sources and only after
securing a commitment from thosé professionals to maintsin the confidentiality of this
‘Seftlement Agreement, as required-abave, to the greatest extent possible considering. the

purpose for which the:terms of the Setflement Agreement are needed by those.

professionals.

1.14 Conditions of Execution. Each Paity acknowledges and warrants that jts
execution of this Settlement Agreement i§ free drid voluntary..

1.15 No Admission. Itis agreed that no Party hereto admis liability or
wrongdoing of any nature, and thaf this Settlement Agre¢ment is made as 2 compromise
of disputed claims.

1.16 Fair Meaning, The Parties hereio furtheragree that the language of all
parts of this Settlemeént Agreetnent shall in:all.cases:be construed as a whole, accordmg to
its fair meaning, and not strictly for-or against any of the Parties,

_ 1.17 Governing Law. ’I'he Pam(s agree. tn submit to the Courts of the Clty

Agrecment. or. related thereto and consent to the, Junsdlct:on of seid Courts and further
pgree that any and all matters of dispute shall be adjudicated, governed and controlled

urider California law,

1.18 Afttorneys’ Fees. Shbuld any action beé commenced to enforce, interpret,
or scck damages; injunctive relief; or spemﬁc petformance for violation of this Settlement
Agreement, the prevailing party shal, in addition 10 any other available relief; be entitled
to an award of reasonable.attorney’s fees and litigation expenses incurred in the
prosecution or defense of the acfion, inclyding any appeal.

1.19 Severability, The Parties hereto agree that if eny provision of this
Settlement Agreement is declared by any court to.be illegal or invalid, the validity of the
remainiog pa.rts, terms or provisions shall not be-dffected thereby, and such illegal oc
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invalid part, term or provision shall be deered not to be part of this Settlemerit
Agreement. B

1.20 Binding Effect. This Seftlement Agreement shall be binding upon and
inure to the benefit of the Parties and their rcspcctlvc ‘héirs, personal representatives,
ssuccessors, and dssigns.

121 Review and Understanding. The Parties have entered into this
Settlement Agreement voluntarily, havmg fully read-and fully understandinig the. micaning
and effect of all of its terms:and provisions; and fully understanding its-and their costs

and risks. Bach of the Parties has consulted with legal couiise] concerning this Settlernent.

Agreement and has conducted suth i inquify-as they deem negessary and-advisable prior to
-entering into this Settlemént Agreement. The Parties enter into this Settlement
Agreement understanding that facts or other circumstances may exist-which are presently
uriknown or undisclosed, or which are different from er 6ther than thosé which they
believe to be the case, and the Parties voluntarxly asspime all tisks attendant to such
unknown, undisglosed, different, or additional facts-or other circumstances.

1.22 - Approval, Authority, and Nonsssighment. Th Parties represent and
warrant to one another that the approvaliof this Settlement Apreement has been
undertaken it apropet and lawfil mannér and that they have themqu:sue power-and
authority to enter into and to'peform their obligations under this Settleinént Agreement,
and further warrant and represent that they have notsold, ass:gncd, granted or transferred
fo any other person, corporate or:natural, or 10 any entity, any:claim, action, demeand; or
cause of nction released by this Seftlement Agreement.

123 Nuomber. Whenever: apphcablc, the singular shall include the plural, and
the plural shiall include the'singular.

124 Counterparts/Execution. This Settlement Agreenient may be executed
inone or more.counterparts, all of which shall form & single dgreemient. A. Party’s
signature:on this Settlement Agreement by facsiniilé shall be valid and effective for all
purposes as an original signature, provided, however; that the original signature shall be
produced upon request.

125 Waiver. Noterm or condition of thiis Settlement Agreement shall be
deemed to have been waived, nor shall there-be'an estoppel against the-eaforcement of
any provision of this Settlement Agreement, except by written iristruments signed by the
Party charged with the waiver.or estoppiel. No written waiver shall be deemed a
continuing waiver unless specifically-stated therein, and the written waiver shall operate
only as to the specific terin or condition waived, and not for the future or as to any othier
act than that specifically waived:
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126 Headings. The headings of paragraphs herein are intended solely for the-
convenience of reference and shall not control the meaning or interpretation of any of the
provisions of this Seftlement Agreement,

127 Siibsequent Agreements. The Parties:agree that, upon the reasonable

‘request of the other Party, they shall execute, acknowledgé; and deliver any additional

instruments ordocuments that may reasondbly be requifed to tarry out the intentions of.

this Setflement Agrecmcnt, including such instruments as:may be required by the laws of

any jurisdiction, now in.effect or heféinafior énacted, that may affect the rights of the
Partics as between themselves or others with respect to:their rights and obligations
created by this Settlemhent Agreement.

128 Entire Agreement. Thic Parties hereto further agree'and promise that this.
Settlement Agreement-sets forth the entire dgreement betweéii and simong the Parties and
fully supersedes any and all prior negotiations, agreements or understandings made
betwecn or among the Parties. This Settlément Agregment shill fiot be'miodified except.
in a writing signed by the Parties or their authorized representatives.

IN WITNESS WHEREOF, and intending to be legally bound hereby, the Parties
have executed this Seitlement Agreement as of the date set forth in the opening paragraph
of this Settlement Agreement.

¥or: The FDIC as Receiver of For: South Pacific Fiuancisl Corp.
IndyMac Federal Bank, FSB fka .
IndyMac Bank, FSB-
"By | ' | By N
Neme: IR emaed S G Neme: Bok Hcrram

Tite: _FOLC Counsel Title: Sewiot Vs Pess | penT
Dste: _1~271 —2-009 Date: _ 11l24[2009
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