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SETTLEMENT A<'iREEMENT AND MUTUAL RELEASE 

THIS SETTLEMENT AGREEMENT AND MUTUAL RELEASE 
("Settlement Agreement'') is enter<.>-d into and made effective as of the __ day of April, 
2009 ("Effective Date,'), by and between The FDIC as Conservator for Indy Mac Federal 
Bank. f'SB fka IndyMac Bank: FSB ('•IndyMac") and Pacific Horizon Bancorp. Inc. 
e'Paciflc Horizon"), Houry Aposhian e'HowyH), and Patty] Kasparian ("Pattyl"} 
(Collectively hereafter "Defendants~'). Indy Mac and Defendants may hereinafter be 
referred to individually as a ''Party" or collectively as the "Parties~'. 

1. RECITALS 

1.1 IndyMac claims that on or about October 28, 1994t Indy Mac and Pacific 
Horizon entered into a \Vritten Customer Contract and e-mits User Agreement 
(hereinafter .. Agreement''). 

1.2 IndyMac also claims that, pursuant to the Agreement, Pacific Horizon sold 
to lndy.Mac five (5) loans with borrowers Pinedo. Cabrera, and Gonzalez ("Borrowers") 
(hereinafter ''Loans") further identified by IndyMac's internal Joan numbers as follows: 

I Loan No.. l 
············· ............. 

········---

1.3 On or about January 28. 2008) Indy Mac filed a lawsuit against Pacific 
Horizon) Houry, and Pattyl entitled lndy.o/J.ac Bank, F.S.B. v. Pac~fic Horiz«m Bancnrp, 
Inc., a California corporation. Houry Aposhian, an individual, and Pauyl Kasparian, an 
individual, Los Angeles Superior Court Case No. BC384488, including causes of action 
tbr breach of contract, express indemnity, specific performance, negligent 
misrepresentation, negligent hiring and negligent supervision arising out of the Loans. A 
First Amended Complaint was subsequently filed. 
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1.4 Defendants filed an Answer to Indy.M.ac's First Amended Complaint on or 
about September 12, 2008, and in good faith dispute IndyMac's allegations in the Action. 
The Complaint, First Amended Complaint and Answer are collectively referred to herein 
as the "Action ... 

1.5 In order to eliminate the costs of further litigation, and to fully 
compromise and resolve the disputes which are the subject matter of the Action. the 
Parties desire and have agreed to settle all claims between them relating to the above-
referenced Loans and the Action in their entirety upon the tenns and c-onditions 
hereinafter set forth. 

2. AGREEMENT 

NOW, THEREFORE, in consideration of the mutual covenants and promises set 
fonh herei~ and for other good and valuable consideration, the receipt and sufficiency of 

. which are hereby acknowledged by the Parties, the Parties, intending to be legaJiy bound, 
agree as follows: 

2.1 Recital6. The Recitals set forth above are incorporated into the body of 
this Settlement Agreement as though fully set forth herein. 

2.2 Payment to lndyMac. Defendant Pacific Horizon shall pay to lndyMac 
the total sum of$240,774.60 (two hundred forty thousand seven hundred seventy-four 
dollars and sixty cents) (the "Settlement Funds':). The payment of$150,000.00 (one 
hundred fifty thousand dollars) (''First Payment") shall be made upon execution of this 
Agreement and payments of $5,000.00 (five thousand dolJars) shalL be made each month 
thereafter, beginning on the 1st of the first month following execution of this Agreement. 
until the sum of $90,774.60 is pald in full. Payments shall be made by check or draft 
made payable to IndyMac Federal Bank, FSB and sent to Wright, Finlay & Zak, L.L.P., 
4665 MacArthur Court, Suite 280. Newport Beach~ CA 92660. 

2.3 Within 1 5 business days of receipt of the fully executed Settlement 
Agreement and First Payment of the Settlement Funds by its counsel1 JndyMac shall take 
all appropriate action as may be necesgary to cause the Action to be dismissed with 
prejudice as to all defendants. 

2.4 Concurrently with the signing and delivery of this Settlement Agreement 
and First Payment, Defendant Pacific Horizon shall execute a Stipulation for Entry of 
Judgment in the fonn attached hereto as Exhibit 1. The Stipulation for Entry of Judgment 
incorporates by reference the Judgment (Pursuant to Stipulation), attached to the 
Stipulation as Exhibi.t A. Both the Stipulation and Judgment are incorporated by 
reference herein and their tenns made a part of this Settlement Agreement. The 
Stipulation shall be entered immediately upon execution of this Settlement Agreement 
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The Judgment (Pursuant to Stipulation) shall not be enteted so long as Defendant Pacific 
Horizon performs under the terms of this Settlement Agreement. 

2.5 In the event Defendant Pacific Horizon default by fai ling to make a timely 
payment to Indy Mac as set forth in this Settlement Agreement, IndyMac shaH give 
written notice via mail of the default and notice of intent to enter Judgment (Pursuant to 
Stipulation) ro Defendants at: Pacific Horizon Bancorp, Inc., 2529 Foothill Blvd., #1 04, 
La Crescenta, CA. 91214. 

2.6 Defendant Pacifi.c Horizon shall have five (5) business days from receipt 
of the notice of intent to enter Judgment to cure the default. If Defendant Pacific Horizon 
fail to cure the default within five (5) business days~ Indy Mac shall retain all 
consideration it received, and it may~ in its sole discretion, seek to enter the Judgment 
(Pursuant 1o Stipulation) and enforce said Judgment against Defendant Pacific Horizon 
less any consideration already received by lndyMac pursuant to the settlement. Judgm.e11t 
may be entered by noticed motion and timely written notice given to Defendant Pacific 
Horizon as required by law. The ammmt actually received by IndyMac shall be deducted 
from the amount of the Judgment {Pursuant to Stipulation). 

2. 7 Each party agrees that Section 664.6 of the Code of Civil Procedure of the 
State of California shall apply to this Settlement Agreement and the court shall retajn 
jurisdiction over the parties to enforce this Settlement Agreement. 

2.8 The parties shall bear their OVv11 costs and attorneys' fees. 

3. RELEASE 

3.1 Unknown Qaims.. Each Party acknowledges that this executed 
settlement and release applies to all claims for injuries, damages, or losses of any type or 
nature (whether those injuries, damages, or losses are known or unknown, foreseen or 
unforeseen, patent or latent) which that Party may have against the other Party arising 
from or in conjunction with the Loans, the claims and causes of action that were or could 
have been asserted in the Action related to the Loans, andior any facts or circwnst.ances 
related to the repurchase of and/or indemnification of losses associated with the Loans, 
and each Party hereby expressly waives appli.cation of Cal~fomia Civil Code §1542 and 
any other similar statut.e or rule. 

3.2 Each Party certifies that they have read and understood the following 
provisions of California Civil Code §1542, which state:; in pertinent part as follows: 

"A general release does not extend to claims which 
the creditor does not know or suspect to exist in his or her 
favor at the time of executing the release, which if known by 
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him or her must have materially atrecte.d his or her settlement 
with the debtor." 

3.3 Each Party understands and acknowledges that the significance and 
consequence of its wai ver of California Civil Code §1542 is that even ]fany Party should 
eventually suffer additional damages arising out of the Loans~ the claims and causes of 
action that were or could have been asserted in the Action related to the toans, or any 
facts or circumstances related to the repurchase of and/or indemnification of losses 
associated "\¥ith the Loans, that Party will not be able to make any claim for those 
damages. Furthermore, each acknowledges that they consciously intend these 
consequences even as to claims tor damages that may exist as of the date of this release 
but which that Party does not know exists, and which, if known. would materially affect 
that Party's decision to execute this release .• regardless of whether that Party's lack of 
knowledge is the result of ignorance. oversight, error) negligence; or any other cause. 

3.4 Except for the rights, duties. and obligations set forth in this Settlement 
Agreement and the Parties obligations. arising out of any loans other tha:n the Loans 
speci.fied in this Action~ each party hereby fully, finally. and forever release and 
discharge the other Parties, and any and all of its respective past, present, and future 
affiliates, employees. members, partners, joint venturers, independent contractors. 
attorneys, insurers, agents, investors. successors, assigns, representatives, otlicers, 
directors} shareholders, agents~ independent contractors, predecessors, successors and 
assigns, and any corporation, partnership or limited liability company which was or is at 
any time the parent or wholly o"vned subsidiary of such entity, and any such 
corporation's, partnership's or limited liability company's officers, directors, employees 
and/or agents, or any corporation. partnership or limited liability company which was or 
is an affillate of such entity by virtue of common ownership or control, and any such 
rorporation's; partnership's or limited liability company's, officers. directors, employees 
and/or agents of and from any and al1 actions, causes of action, claims, demands, 
damages. debts, losses, costs~ expense~~ attorney fees or other liabilities of every kind and 
nature whatsoever1 whether legal or equitable and whether known or unknown. arising 
out of) resulting from. or relating to, in any manner. the L<>ans.. the claims and causes of 
action that were or could have been asserted in the Action related to the Loans, and/or 
any facts or circwnstances related to the repurchase and/or indemnification of losses 
associated with the Loans. 

3.5 The Parties further acknowledge and agree that no Party will take any 
action or assert any claims or demands against the other Party with any federal~ state, 
municipal~ or other governmental agency or court relating to any of the foregoing matters 
which have been released by the Parties' execution of this Settlement Agreement. The 
Parties expressly represent that no other action, administrative or adjudicative, has been 
filed in any other coUrt or tribunal against another Party to this settlement agreement. 
lndyMac Bank further represems that it has not reported any of the Defendants herein or 
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anyone acting on their behalf, to any government agencies, including but n()t limited to 
the California Department of Real Estate, California Department of Corporations. United 
States Department of Housing and Urban Development, Mortgage Asset Research 
Institute (MARI) or any other third party or individual for any reason whatsoever, w1th 
the exception of the Federal Deposit Insurance Corporation (FDIC). 

3.6 Each Party agrees to refrain from any tortious interference with any future 
contracts and/or business relationships of the other Party concerning any and all the 
events and circumstances relating to~ arising out of. or resulting from. in any manner1 as 
to any or aU facts or circumstances related to the repurchase and/or indemnification of 
losses associated with the Loans, or in any manner to or in any way connected with the 
afbt'ementioned lawsuit. 

3.7 The Parties acknowledge that the rights, obligations> defenses~ and 
remedies of the Parties with respect to any and an loans sold to TndyMac by Pacific 
Horizon other than the Loans, shall not be impaired, waived. limited, or otherwise 
affected by this Settlement Agreement. Accordingly, any and all claims, damages, losses 
or breaches of representations, covenants, or warranties of any type or nature which 
either party may be entitled to assert under the Agreement related. to any or all loans sold 
to lndyMac by Pacific Horizon, other than tbe Loans, and aU defenses and/or counter 
claims related thereto, are reserved by the Parties, and are not released. and shall not be 
impaired. waived, limited, or otherwise affected by this Settlement Agreement. 

3.8 Confldentiality. Except as authorized in this Section 3.5, the Parties 
agree that neither they nor anyone acting on their behalf, including their respective 
attomcys, will disclose to anyone any infom1ation relating to, in any way, the contents or 
terms of this Settlement Agreement, the fact of this settlement, or any matters pertaining 
to this settlement, including its negotiation, unless such disclosure is: (1) lawfully 
required by any governmental agen.cy~ (2) otherwise required by law (including legally 
requit'ed financial reporting or other disclosures); (3) necessary in any legal proceeding or 
collection effort initiated by Indy Mac to recover all or any portion of the Settlement 
Funds; or (4) necessary in any legal proceeding to enforce any provision of this 
Settlem.ent Agreement. The Parties may disclose the terms of this Settlement Agreement 
to their respective auditors, accountants, tax advisors, and legal counsel, but only to the 
extent required for professional advice from those sources and only after securing a 
commitment from those professionals to maintain the confidentiality of this Settlement 
Agreement, as required above, to the greatest extent possible considering the purpose for 
which the terms of the Settlement Agreement are needed by those professionals. 

3.9 Conditions of Execution. Each Party acknowledges and warrants that its 
execution of this Settlement Agreement is free and voluntary. 
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3.10 No Admission. It is agreed that no Party hereto admits liability or 
VvTOngdoing of any nature, and that this Settlement Agreement is made as a compromise 
of disputed claims. 

3.1 1 Fair Meaning. The Parties hereto further agree that the language of all 
parts of this Settlement Agreement shall in all cases be construed as a whole. according to 
its fair meaning. and not strictly for or against any of the Parties. 

3.12 Governing Law. The J>arties agree to submit to the Courts ofth.e City 
and County of Los Angeles, Califomia, for any dispute arising out of this Settlement 
Agreement~ or related thereto, and consent to the jmisdiction of said Courts and further 
agree that any and all matters of dispute shall be adjudicated, governed and controlled. 
under California law. 

3.13 Attorneys' Fees. Should any action be commenced to enforce. interpret, 
or seek damages, injunctive relief, or specific performance for violation of this Settlement 
Agreement. the prevailing party shall, in addition to any other available relief~ be entitled 
to an award of reasonable attorney's fees and litigation expenses incurred in the 
prosecution or defense of the act1on, including any appeal. 

3.14 Severability. The Parties hereto agree that if any provision of this 
Settlement Agreement is declared by any court to be illegal or invalid. the validity ofthe 
remaining parts, terms or provisions shall not be affected thereby, and such illegal or 
invalid part, tenn or provision shall be deemed not to be part of this Settlement 
Agreement. 

3.15 Binding Eft'ect. This Settlement Agreement shall be binding upon and 
inure to the benefit of the Parties and their respective heirs, personal representatives, 
successors, and assigns. 

3.16 Review and Understanding. The Parties have entered into this 
Settlement Agreement voluntarily> having fully read and fully understanding the meaning 
and effect of all of its terms and provisions~ and fully understanding its and their cost-s 
and risks. Each of the Parties has consulted with legal counsel concerning this Settlement 
Agreement and has conducted such inquiry as they deem necessary and advisable pri.or to 
entering into this Settlement Agreement. The Parties enter into this Settlement 
Agreement understanding that facts or other circumstances may exist wh1cb are presently 
unknown or undisclosed, or which are different from or other than those which they 
believe to be the case, and the Parties voluntarily assume all risks attendant to such 
unknown, undisclosed, different, or additional facts or other circumstances. 
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3.17 Approval, Authority, and N onassignment. The Parties represent and 
warrant to one another that the approval of this Settlement Agreement has been 
undertaken in a proper and lawful manner and that they have the requisite power and 
authority to enter into and to perform their obligations under this Settlement Agreement, 
and further warrant and represent that they have not sold, assignedJ granted or transferred 
to any other person, corporate or natural, or to any entity, any claim, action~ demand, or 
cause of action released by this Settlement Agreement. 

3.18 Number. Whenever applicable, the singular shall include the plural, and 
the plura1 shall include the singular. 

3.19 Counterparts/Exe£ution. This Settlement Agreement may be executed 
in one or more counterparts, all of which shall furm a single agreement. A Party's 
signature on this Settlement Agreement by facsimi]e shaiJ be valid and effective for all 
purposes as an original signature, pro\'tded, however, that the original signature shall be 
produced upon requ.est. 

3.20 Waiver. No tenn or condition of this Settlement Agreement shall be 
deemed to have been waived. nor shall there be an estoppel against the enforcement of 
any provision of this Settlement Agreement, except by written instruments signed by the 
Party charged with the waiver or estoppel. No ~Titten waiver shall be deeme-d a 
continuing waiver unless specifically stated therein) and the written waiver shall operate 
only as to the specific tenn or condition waived~ and not for the future or as to any other 
act than that specifically waived. 

3.21 Headings. The headings of paragraphs herein are intended solely for the 
convenience of reference and shall not control the meaning or interpretation of any of the 
provisions of this Settlement Agreement. 

3.22 Subsequent Agreements. The Parties agree that, upon the reasonable 
request of the other Party, they shall execute~ acknowledge, and deliver any additional 
instruments or documents that may reasonably be required to carry out the intentions of 
this Settlement Agreement, including such instruments as may be required by the laws of 
any juri sdiction~ now in effect or hereinafter enacted, that may affect the rights of the 
Parties as between themselves or others with respect to their rights and obligations 
created by this Settlement Agreement. 

3.23 Entire Agreement. The Parties hereto further agree and promise that this 
Settlement Agreement sets forth the entire agreement between and among the Parties and 
fully supersedes any and all prior negotiations, agreements or understandings made 
between or among the Parties pertaining to the Loans. This Settlement Agreement shall 
not be modified except in a writing signed by the Parties or their authorized 
representatives. 
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WRIGHT) FINLAY & ZAK., LLP 
T. Robert Finlay, CA State Bar No. 167280 2 Robert B. Norum, CA State Bar No. 240301 

3 4665 MacArthur Court~ Suite 280 
Newport Beach, CA 92660 (Pacific Horizon.IP/eadingsiSripulatiattfor Entry of.ludgmelil) 

4 Tel. (949) 477~5050; Fax (949) 477-9200 

5 Attorneys for Plaintiff, FDIC, AS CONSERVATOR FOR 
6 INDYMAC FEDERAL BANK, F.S.B., FIKIA INDYMAC BANK, F.S.B. 

7 

8 

9 

10 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF LOS ANGELES 

11 FDIC, AS CONSERVATOR FOR lNDYl\-1AC 
FEDERAL BANK, F .S.B.~ F/KI A INDYMAC 

12 BANK, F.S.B., 
13 

Plaintiffs, 
14 vs. 

) 
) 
) 
) 
) 
) 
) L5 PACIFTC HORIZON BANCORP, INC., a ) 

16 Califorrua corporation, HOURY APOSJ:ilAN, an) 
individual, .PATTYL KASPARIAN~ an ) 

17 individual and DOES l-50, ) 

18 

19 

20 

Defendants. 
) 
) 
) 

Case No.: BC384488 

STIPULATION FOR ENTRY OF 
.JUDGMENT 

21 lT lS HEREBY STIPULATED between Plaintiff FDIC, AS CONSERVATOR FOR 

22 INDYMAC FEDERAL BANK, F.S.B.) F!KJA INDYMAC BANK, F.S.B. ("INDYMAC") and 

23 Defendants PACIFIC HORIZON BANCORP, INC. C'PAClFJC HORIZON"), HOURY 

24 APOSHIAN, and PATTYL KASPARJAN (collectively hereinafter the "Defendants", 

25 collectively hereafter with INDYMAC the '"Parties~·)~ as follows: 
26 1. On or about January 28, 2008, INDYMAC filed a lawsuit entitled lndyMac Bank. 

27 FSB. v. Pac~fic Horizon Bancorp, inc., a California corporatimz, /-loury Aposhian, an 

28 individual, and Pauyl Kasparian, an individual, Case No. BC384488 (hereinafter L'Action"). A 

l 
STIPULATION FOR ENTRY OF JUDGMENT 



\ First Amended Complaint was Nb;ectuaatlN fi.lecl 

2 2. '~'1m Partitf to the· Actaon. wishin& to avoid the uncertainty and expent.e of 
3 ~t\\inued lttiption, have.~ h~ a written~ ~l ~iJc~by: DofoMw 

~ . PACIF1C HOIUZON U¥e'lft0d to ,pa.y to INDYMAC.thcfoteliWil of $240,174.60 over a 

S • period 0f 2(l.mom1Jir 

6 3. In the cmsot the!t Detcnd.ant ~ ACIFlC ;HORIZON~ \JDt$et: the~ ohM 
1 Settletneut~t, tbe P~tios ~iptdaft: Uld a&mthat. judgm¢nt qainst Def~ PA'CIPTC 

8 HOR.lZ()N iulht. amoaat oU240t7~4.6l)., le~ any amout!t!\ ree~ by lNOYMAC plus ~$t· 

9 jlidgmcnt intautat melepl nte{)1 tO%, and m favor of lNDYMA'C pW'IUMt ro stipulation be 

U) eo.teted ia abe fOn.\t ltlllthdd baeta • Exhl,"bit A ( .. J~. 

\1 4. 

12 HORIZON by~ mattoa alld may be~ witllQut ~)!or triaS. 
13 ' S. The PartiGs b.eft!by emu mw thi$ Stipul.$on with tte advice of rouD$el know:int 

J 4 1\s content md c.f.(ect after. 

l S 6. The P~ further ${Jpulf:te ·&nd rtqUest that tbo eoun ia mtbonzcd to tetaia. 

16· ~~n tb emfoRe'thc ~ent ~and J~ {Pgat,UtD& to Stipulation) 

17 ~to Ca!ifomi• 0. afCivil ~ toetlon: 66:4.6 ..a. Oill!orm .Rule DfCoutt 
18 22S(c). 

19 

20 DAUID: ~tc3L2009 
21 i 
22 
23 

( ) 6 

24 DA'l"ED: A,ril_. 2€Kl9: . 
25 
26 

By: --~~-____ --l(..::y-ti) 6 . 

27 

28 

FD~t~SOON$~~VATORFOR 
INDYMAC fWBRAL BANK. F.S.B., 
PffJA &w"DYMAC 'BAN~ 'F .S.B. 
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II 
I 

WRIGHT. FINLAY & ZAK, LLP 
T. Robert Finlay, CA State Bar No. 167280 

2 Robert B. Norum, CA State Bar No. 240301 
., 4665 MacArthur Court, Suite 280 .) 

Newport Beach, CA 92660 (Pactfic Horizar./Pleadings!Judgment (Pursuant to Stipulalion)) 
4 TeL (949) 477-5050; Fax (949) 477-9200 

5 Attorneys for Pla.intitT, FDIC~ AS CONSERVATOR FOR 
6 INDYMAC FEDERAL BANK, F.S.B.~ F/K/A INDYMAC BANK, F.S.B. 

7 

8 

9 

10 

SUPERIOR COURT OF THE STATE OF CALifORNIA 

COUNTY OF LOS ANGELES 

11 FDIC, AS CONSERVATOR FOR INDYMAC ) 
) 
) 
) 
) 
) 

Case No.: BC384488 
FEDERAL BANK, F.S.B., F/KIA INDYMAC 

12 BANK, F.S.B., 
13 

Plaintiffs, 
14 vs. 

15 ) 
PACIFIC HORJZON B.ANCORP, INC., a ) 

16 California. corporation~ HOURY APOSH1AN, an) 
individual, PATTYL KASPARIAN, an ) 

17 individual and DOES 1-50, ) 

18 

19 

20 

Defendants. 
) 
) 
) ______________________________ ) 

JUDGMENT 
(PURSUANT TO STIPULATION) 

2 1 Pursuant to the Stipulation for Judgment Against PACIFIC HORIZON BANCORP, INC. 

22 ("PACIFIC HORIZON"), HOUR.Y APOSHIAN, and PATTYL KASPARIAN (collectively 

23 hereinafter the "Defendants") filed by the parties hereto~ the Court hereby Orders as fo llows: 

24 IT IS HEREBY ORDERED, ADJUDGED AND DECREED, that: 

25 (1) On March _ 1 2009. the parties stipulated as follows: 
26 a. 

27 

28 

Defendant PACIFIC HORIZON shall pay FDIC, AS CONSERVATOR 

FOR INDYMAC FEDERAL BANK, F.S.B., F/K/A lNDYMAC BANK, 

F.S.B. {nlNDYMAC) 1he swn of $240,774.60 over a period of 20 

1 
JUDGMENT 
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1 

2 

3 

4 

5 

6 

b. 

c. 

months. 

The payment of$150*000.00 shall be made upon execution of the 

Agreement and payments of $5,000.00 shalJ be made each month, 

beginning on the 1st of the first month following execution of the 

Agreement, until paid in full. 

ff Defendant PACJFIC HORIZON default under the terms of the 

7 Agreement, judgment against Defendant PACJ.FIC HORIZON and in 

8 favor of IND't'MAC pursuant to stipulation shall be entered in the amount 

9 of$240.774.60, less any amounts received by .lNDYMAC, plus post-

1 0 judgment interest at the legal rate of 10%. 

1 1 {2) Defendant PACIFIC HORlZON has defaulted under the terms of the AgreemenL 

1 2 (3) Based on this Stipulation, Judgment under the above-referenced matter is her:eby 

13 entered in favor of PlaintiffiNDYMAC and against Defendant PACIFIC HORIZON 

14 BANCORP, INC. for the sum of$240,774.60~ less payments made to date, plus post-judgment 

15 interest. plus reasonable attorney's fees and costs incurred in. enforcing the Agreement to be 

16 determined at a prove-up !leMing by the Court. 

17 

18 

19 Dated; - - -------
20 

21 

22 
23 

24 

25 

26 

27 

28 

Judge of the Superior Court 
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