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AGREEMENT OF SETTLEMENT AND MUTUAY RELEASE

THIS AGREEMENT OF SETTLEMENT AND MUTUAL RELEASE

(hereinafter, the "Agreement”) is made and entered into by and between FEDERAL ®)2)

DEPOSIT INSURANCE CORPORATION, es Receiver for IndyMac Bank, F.5.B.

(“IndyMae”) (FEDERAL DEPOSIT INSURANCE CORPORATION in its capacity as
Recetver for IndyMac is referred to herein “FDIC"), and MARC WILLIAMS,
individually and doing business as M&M APPRAISALS ("M&M"). FDIC and M&M

may be referred to herein individually as “Party” and collectively as the “Parties.”

RECTTALS

This Agreement is made with reference 10 the following facts:

A, Onorabout May 22, 2009, FDIC filed a camplaint (the "Camplaint”) for
money damages against M&M as well as against non-settling defendants (collectively,
the "Non-Settling Defendants™) Justice Afzpraisals. B&G Appraiéal Services, A Blakeley
Appraisal Services, Michael Dalton, Jessica Stafer. Anthony Blakely, Burnadette
Coffman, Laura L. Strazberg, and Does 1 through 10, inclusive. The Complaint alleged
causes of action against Mé&M for negligent misrepresentation and breach of contract /
third party beneficiary, in connection with appraisals by M&M (the “M&M Appraisals”)
of properties (the "Properties”) located at 468 Idora Ave., Vallejo, CA 94591 and 1920 El
Dorado, Vallejo, CA 94590, The Complaint alleged that IndyMac relied on the M&M
Appraisals in deciding to fund loans (the “Loans") secured by the Properties and that the

M&M Appraisals had been negligently prepared and contained marerial

misrepresentations. The pending action which the Complaint initiated is entitled Federal

Deposit Insurance Corporation as Receiver for IndyMae Bank, F.S.B. y. M&M

FOIC v. M&M Appratsals, et al,
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Appraisals, a California entity form unlknown, et al,, and is currently pending in the

United States District Court for the Central District of California, Western Division (the
*Court"), Case No. CV 09-3678 JFW (AGRx) (the "Action”).

B.  Onorabout July 15, Z‘-ODQ. M&M answered the Complaint, generally
denying its allegations and asserting numerous affirmative defenses.

C. MM has defended and denied, and continues to deny, the validity of
FDIC’s claims asserted in the Complaint.

D.  The Parties deem it in their best interests to enter Into this Agreement 10
avoid the uncertainty, trouble, and expense of further liigation. By this Agreement, the
Partes intend to memorialize the terms of their compromise and settlement of the Action,

AGREEMENT AND MUTUAL RELEASE

NOW, THEREFORE, in consideration of the undertakings contained in this
Agreement, and other good, valuable and sufficient consideration, the sufficiency of
which is hereby acknowledged, the Parties agree as follows:

1. Settlement Payment to FDIC, No later than thirty (30) days fol]m;ving full
execution of this Agreement, or within ten (10) days of the Court’s arder granting
M&M's motion for good faitﬁ settlement determination as set forth in Paragraph 10,
below, which ever is later, M&M shall deliver to FDIC's counsel of record in the Action
a cashier’s or certified check made payable to "Martgage Recovery -Law Graup Clienf
Trust Account, f/b/o Federal Deposit Insurance Corporation, as Receiver for IndyMac
Bank, F.S.B.” in the amount of Two Hundred Thirty Thousand Dollars and No Cents
($230,000.00) (the “Serclement Payment"), M&M shall cause this check to be delivered

as follows:

Kralik & Jacobs LLP

FPIC v. M&M Appraisals, eral,
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Attn: Lois Moonitz Jacobs

35 North Lake Avere, Suite 620

. Pasadena, California 91101,

FDIC and M&M agree that timely receipt of the Settlement Payment is an essential term
of this Agreement, and a condition to the effectiveness of this Agreement.

2. Dismissal of the Action. Together with the execution of this Agreement,
counsel for each Party shall execute a Stipulation of Dismissal of the Action as to M&M
only with prejudice in the form attached hereto as Exhibit A. Within three days after the
receipt and clearing of the Settlement Payment, so that good and clear funds in the
amount agreed to herein are actually received by the FDIC, counsel for the FDIC shall
file the executed Stipulation of Dismissal with the Court.

-3 ‘ Court to Retain Jurdsdiction, The Parties agree that the Court shall have |
continuing jurisdiction to enforce the provisions of this Agreement ta the fullest extent
permitted by law.

4 Release by EDIC. Subject to full performance of the obligations and
representarim:xs and warranties set forth in this Agreement, and effective upon the receipt
and clearing of the Settlement Payment, so that good and clear funds in the amount
agreed ta herein are actually received by the FDIC, and except as provided in Paragraph
€, below, the FDIC, for itself and for each and every one of its current and farmer
officers, directurs, joint venturers, partners, employees, agents, servants, administratars,
executors, predecessors (including IndyMac Bank, F.8.B.), su¢cessors, subsidiaries,
parents, affiliates, attorneys, insurers, representatives and assigrﬁ. conservators and/ar
recelvers, and all persons or entities acting by, through, under, for, on behalf of, or in

concert with them, past or present, fully and forever releases, acquits and discharges

-3-
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M&M and its respective current and former officers, directors, joint venhurers, partners,
employees, agents, servants, administrators, executors, predecessors, Successors,
subslidiaries, parents, affiliates, attorneys, insurers, répresentaﬁves and assigns,
conservators and/or receivers, and all persons or entities acting hy, through, unde, for, on
behalf of, or in concert with them {the “M&M Releasees"), past or present, jointly and
severally, from and against any and all rights, claims, debts, demands, acts, agreements,
lizbilities, obligations, damages, costs, fees (including, without limitation, those of
attorneys), expenses, aclions and/or causes of acﬁon of every nature, character and
description, or causes of liability, rights and offset rights, whether at law or in equity,
whether known or unknown, suspected or tnsuspected, asserted or unasserted, including
without limitation injunctive or equitable relief, any award of actual, consequential,
incidental, liquidated, or other types or categories of damages, any award of punitive or
exemplary damages, any claims for attdmeys' fees, costs or expenses of ltigation and
any other type of relief which the FDIC has, may have or might have against M&M, the
M&M Releasees or any of them, pertaining to the Loans, the Properties, the Complaint,
and any and all facts, occurrences and transactions alleged in the Actlon, provided,

however, that this release is not a general release but is expressly and specifically limited

to the Loans, the Properties, the Complaint, and any and all facts, occurrences and
transactons alleged in the Action, and is not intended nor shall it be deemed 10 release
any ather claims, demvands, causes of actions, debts, obligations, losses, damages,
liabilities, costs, expenses, attorneys' fees, penalties, compensatian, right to indemnity
and/or demands as to any other loans or matters that the FDIC may have or might have
against M&M or the M&M Releasees, or any of them, including without limitation any

other claims, demands or actions regarding any other matters. This release shall not he

-d -
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deemed to release any claims, demands, eanses of action, debts, obligations, losses,
damages, liabilities, costs, expenses, attorney's fees, penalties, compensation, right to
indemnity and/or demands that the FDIC has against any of the Non-Settling Defendants.
5. Release by M&M. Subject to full performance of the obligations and
representations and warranties set forth in this Agreement, and effective simultaneously
with the release granted in Paragraph 4, above, M&M, on behalf of itself individually and
far each and every one of its respective current and. former officers, directors, joint
venturers, partners, employees, agents, servants, -admjnistrators. executars, predecessors,
successors, subsidiaries, parents, affiliates, attorneys, insurers, representatives and
assigns, conservators and/or receivers, and all persans or entties acting by, through,
under, for, on behalf of, or in concert with them, past or present, fully and forever release,
acquit and discharge the FDIC and its current and former officers, directors, joint
venturers, pariners, employees, agents, servants, administrators, executors, predecessors,
successors, subsidiaries, parents, affilietes, attorneys, insurers, representatives and
assigns, conservators and/or receivers, and all persons or entities acting by, through,
| under, for, on behalf of, or in concert with them (the “FDIC Releasees”), past or present,
Jjointly and severally, from and against any and all rights, claims, debts, demands, acts,
agreements, liabilities, obligations, damages, costs, fees (including, without limitation,
those of attorneys), expenses, actions and/or causes of action of every nature, character
and description, or causes of liability, rights and offset rights, whether at 1aw or in equity,
whether known or unknown, suspected or unsuspected, asserted or unasserted, Including
without limitation injunctive or equitable relief, any award of actual, consequential,
incidental, liquidated, or other types or categories of damages, any award of punitive or

exemplary damages, any claims for attorneys' fees, costs or expenses of Litigation and

«5=
FDIC v. ME&M Appralsals, cf al.



12-APR-2010 11:20AM  FROMW- T-368  P.007/015

any other type of relief which M&M may have or might have against the FDIC o‘r the
FDIC Releasees pertaining to the Loans, the Properties, the Complaint, and any and all
facts, occurrences and transactions alleged in the Action, provided, however, that this
telease is not a general release but is expressly and specifically limited fo the Loé.ns, the
Properties, the Complaint, and any and all facts, occurrences and transactions alleged in
the Action, and is not intended nor shall it be deemed to release any other claims,
demands, causes of actions, debis, abligations, losses damages, liabiliries, costs,
expenses, attomeys' fees, penalties, compensar.ic;n. right ta indemnity and/or demands as
to any other loans or matters that M&M may have or might have against the FDIC,
including without limitation any other clainﬁ, demands or aéﬁons regarding any other
matter, This release shall not be deemed to release any claims, demands,-caus&s of
action, debts, obligations, losses, damages, liabilities, costs, expenses, atiorney's fees,
penaltes, compensation, right to Indemnity and/or demands that Non-Settling Defendant
Michael Dalton may have ageinst FDIC. |

6.  Express Reservations from Releases by FDIC, Notwithstanding any other
provision contained herein, hy this Agreement, the FDIC does not release, and expressly
preserves fully and to the same extent as if the Agreement had not been executed (2) any
claims or causes of action that do not arise from or relate to (1) the Loans, (i) the
Properties, or (i) any and all facts, occurrences and transactions alleged in the Action,
and (b) any action taken by or any claims that may be asseted by any other federal
agency as to any matters, including without limitation any matters that may be based
upon or arise pﬁt of the acts alleped in the Action. In addition, this Agreement does not
purpart to waive, nor is it intended to waive, any claims which could be brought by the

United States through either the Department of Justice, the United States Attorney’s

-5-
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Office for the State of California, Central District, or any other federal judicial district,
ixlduding any rights, if appropriate, to court ordered restitution pursuant to the relevant
pravisions of the Victim and Witness Protecdon Act, 18 U.5.C. § 3663, et seq.

7. 'No Admission of Iiabjlity. The FDIC acknowledges that this Agreement
does not constitute an admission by M&M as to the merits of any claim that the FDIC or
its predecessars in interest, iﬁcluding IndyMac, has asseried, or could have asserted, in
the Action and that M&M has denied and continue to deny that M&M has any Hability to
the FDIC as alleged in the Action. Likewise, M&M ackmowledges that this Agreement
does nat constitute an admission by the FDIC that any asserted claim Is or was in any
way lacking in merit, and M&M also acknowledges that this Agreement does not
constitute an admission by the FDIC as to the merits of any claim that M&M has
asserted, or could have asserted, in the Action. Nevertheless, the FDIC and M&M hava
concluded that continued lidgation would be éxpensiite and protracted and that it is
desirable that the Action be settled fully and finally as between the FDIC and M&M in
the manner and upon the terms and conditions set forth in this Agreement.

8. Waiver wnder Section 1542 of California Civil Code. Subject to the

limitations contained therein and in paragraph 6, above, the releases as set forth in
paragraphs 4 and § are intended by the Parties to be read and interpreted as broadly as
possible to affect the releases set forth therein regardless of whether the claims are
presently known or unknown to the Parties. This Agreement is made by the FDIC and
M&M freely and with independent legal advice and counsel, and the FDIC and M&M are |
fully aware of the provisions of Section 1542 of the Civil Code of the State of California,

which reads as follows:

FDIC v. M&M Appraisals, etal
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*A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS

WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT TO

EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING

THE RELEASE, WHICH IF KNOWN BY HIM OR HER MUST

'HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT

WITH THE DEETOR."

However, this is a limited release and not a genera] release and is only intended to
release those claims specifically identified in paragraphs 4 and 5 of the Agreement and is
specifically limited by the limitations contained in those paragraphs and in paragraph 6 of
this Agreement. Nevertheless, to the extent Civil Code section 1542 (as well as any other
_ or successar law of similar effect) applies to the Agreement, the FDIC and the M&M |
waive any rights, benefits and proéections they rﬁay have under .section Civil Code 1542
to the m'ctenvt necessary to effectuate the Releases set forth herein in Paragraphs 4 through
6, inclusive, herein.

9. Covenant Not to File New Administrative Claim or Grievance. FDIC
hereby warrants that it will nat initiate or cause to be initiated any action or proceeding
against M&M which arises out of or relates, in whale orin part, to any Loans, the
Properties, the Complaint, and any and all facts, occurrences and rransactions alleged in
the Action, FDIC further agrees not ta file any grievance against M&M and its
respective agents and employees with the Better Business Bureau, Department of Real
Estate, Department of Corporations, or the Department of Consumer Affairs with regard
to the Loans, the Properties, the Complaint, and any and all facts, occurrences and -
transactions alleged in the Action. However, this paragraph shall not be construed to

restrict the rights of FDIC against any of the Non-Settling Defendants and shall not

-8-
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abrogate any duty ar obligation that FDIC may have to respond to any complaint,
grievance or inquiry that might be instituted by any other party with any governmental
agency.

10. " Court Determination of Settlement In Good Faith, The Settlement
Payment set forth in Paragraph 1 above shall be subject to a good faith setlement
determination upon the applimﬁon or motion of M&M filed with the Court pursnant to
California Code of Civil Procedure Sections 877 and 877.6 (the "Moﬁon"). The Motion -
shall be filed within ten (10) days of the Parties' -execuﬁnn of this Agreement, If M&M
does so, FDIC will join in M&M'’s Motion. I M&M fails to do so within this time
period. this condition shall be deemed waived and the Settlement Payment shall be due
and payable as otherwise set forth in Paragraph 1, above.

11.  Non-Disclosure. To the extent permitted by law, including but not limited
to 18 U.S.C. § 1821(s). the Parties to this Agreement hereby agree that the terms and
conditions of this Agreement shall not be revealed to any third party by FDIC or M&M,
or their officers, directars, joint venturers, partners, employees, agents, servants,
administrators, executbrs. predecessors, successors, subsidiaries, parents, affiliates,
arorneys, insurers, representatives and assigns, conservators and/or receivers, excepl as
required in connection with the good faith senlement motion contemplated herein, as
required by court order, In connection with any action to enforce or interpret the terms of
this Agreement, or as otherwise required by Jaw. Notwithstanding the fofegoing. the
terms and conditions of this Agreement may be disclosed pursuant to Paragraph 10,
ahove, and for purposes of legal advice, tax returns, audits, or accounting, or upen the

written consent of the Parties 1o this Agreement.

FDICv. M&M Appralsils, wial,
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12, Reprﬁentglﬁons and Warranties, The Parties represent and warrant to and
agree with each other as Follows:

a. The FDIC and M&M have received independent legal advice from
aftorneys of their choice with respect to the advisability of entering intg
this Agreement and of giving the releases provided herein. |

b. In connection with the execution of this Agreement and the making of the
settlement provided for herein, no Party to this Agreement has relied upon
any statement, representation or pi'amise of any other Party nét expressly
contained herein, |

c. This Agreement is fully integrated and contains the entire agreement of
the Parties hereto. There are no agreements or understandings between the
Parties hereto relating to the matters and releases referred to In this
Agreement other than as set forth in this Agreement. and this Agreement
supersedes and replaces any and all prior negotiations and agreements
between the Parties hereto, whether written or oral.

d, The FDIC and M&M have made such investigation of the facts pertaining
10 the releases contained herein as they deem necessary.

e. The terms of this Agreement are contractual and are the result of
negotiation among the parties. Each Party has cooperated in the drafting
and preparation of this Agreement. Hence, in any construction to be made
of this Agreement, the role of the Party in drafting and preparation af the
Apgreement shall not be referred to in order to construe the Agreement
against that Party, and the canon of contractual interpretation shall not be

applied.

-10-
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This Agreement has been carefully read by each of the Parties and the
contents thereof are known and understood by each of the Parties. This
Agreement is signed fréely by each party executing it.

The Parties have not assigned or transferred any of their claims being
released herein.

Notices,

All natices required or permitted to be given hereunder shall be in writing
and mailed postage prepaid by certified or registered mail, return receipt
requested, or by personal delivery, to the appropriate address indicated
below or at such other place or places as any Party may, from time to time,
designate in a written notice given to the others. Notices shall he deemed
served three (3) days after the date of mailing thereof or upon personal
delivery.

The designated notice addresses for M&M and the FDIC are as follows:

Spile, Siegal, Leff & Goor, LLP

Ari L. Markow, Esq.

16501 Ventura Boulevard, Suite 610
Encino, California 91436

To the FDIC:

Kralik & Jacahs LLP

Lois M. Jacobs

Anastasia E. Bessey

35 North Lake Avenue, Suite 620
Pasadena, California 91101

Modifications. This Agreement may not be amended, canceled, revoked

or otherwise modified except by written agreement subscribed by all of the Partles to be

-11-
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charged with such modification,

15.  Agreement Binding on Successors. This Agreement shall be hinding
upon, and shall inure ta the benefit of, the Parties hereto and their respective officers,
directors, joint venturers, partners, emplayees, agents, servans, heirs, administrators,
eXecutors, SUCCEsSors, Tepresentatives and assigns.

16.  Severability. In the event any provision of this Agreement shall be held to
be void, voidable or unenforceable, the remaining provisions shall remain i full force
and effect.

1T . Govemning Law. This Agreement shall be construed in accordance with,
and be governed by, the laws of the United States and the State of California.

- 18.  Warranty of Authority. Each Party or attorney whose signature is affixed
hereto In a representative capacity represents and warrants that he or she is authorized to
execute this Agreement on behalf of and to bind the entity on whase behalf his or her
signature is affixed and that he or she is acting in the scope of such agency and autherity.
Each Party specifically represents and warrants that no signatures other than these made
on this Agreement are necesﬁary to hind the Parties to all of the obligations impaosed by
the Agraement.

18.  Attomeys' Fees and Costs. The FDIC and M&M each agree to pay their
own casts, attorneys’ fees and éxpenses incurred in connection with the Action, In the
event that any action, suit or other proceeding is instituted to remedy, prevent or obtain
relief from a breach of this Agreement, arising out of @ breach of this Agree:ﬁent,
involving claims within the scope of the release contained in this Agreement or
pertaining to a declaration of rights under this Agreement, the prevailing Party shall

recover its reasonable attorneys’ fees incurred in each and every such action, suit or other

-12-
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Daeie_ /24

}‘EDERAL DBPOS!TINSURANCB
‘CORPORATION, AS RECEIVER FOR
INDYMAC mmq F88.

> (b))

By:
fie / Loun seJ

2010 MARC WILLIAMS; mlﬁ\rxdu.'lllyundﬂnmg
i buslness a9 MEM Apprisals

Dared;

(b)(6)

APEROVED A8 TO FORM: .
fnteds 52010 KRALIK & JACOBS ELP

By,
"~ "LoisMoodliz Jacobs
_Audrneys for the Federnd Déptsit
lnstme Lopontan, as Réeclver for
* IndyMae Buok; F:S B,
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the dates set forth belaw,

Dated: 2010

Dared; ,2010

AFPROVED AS TO FORM:

Daed: _ ,2010

" FDICY. MEM Agpaleals, tal,

p_mc::diug, including any and all appeals or petitions therefrom.

20. Couymerperis, This Agrecment may be cxesuted inoas or mam -
counfecpany, each of which when executed and delivered shall be ay origios), ead all of
which whea cxeoutzd shell constinne one spd the seme lnstnmment.  Sigoatures on this
Agrecnent, or any counterpan of this Agreement, transmitted by facsimBe mnchine or-
¢leetronic mail in pdf format shail have the sa:.ne forcs and effectas original signatures.

IN WITNESS WHEREOF, the Parties heceto have executed thiz Aprecment on

FEDERAL DEPOSIT INSURANCE
CORPORATION, AS RECEIVER FOR
INDYMAC BANK, F.S.B.

By

Jts:

MARG WILLIAMS, intividutlly and doing
business 0 MEM Appraisals

KRALIK & JACORS LLP

By

Lois Moonitz Yacobs
Altamneys for the Fedeml Deposit
Insurance Corporstion, as Receiver for
IndyMnt: Bk, F.SB,

-13-

(b)(6)



(b)&) -

12-APR-2010 11:2ZAM  FROM-
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- By

SPILE-SIEGAL. LEFF &.Z00R. L1LP

— Ari L. Matkow
Artorneys for Mark Williams dba
M&M Appraisals
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