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This Agreement is made and entered into; on the date of the last signatire. below
of the'parties, between FEDERAL DEPOSIT INSURANCE CORPORATION, in its capasity a5
Receiver for INDYMAC BANK {(hereinafier referred toas “FDICY) and HARVEY
"HOCHAUSER and MARCIE HOCHAUSER (collectively hercinafter “HOCHAUSER”) and is
‘made with reference to the following facts: .

o 'WHEREAS, FDIC has the right to any monies received in payment in conmection
with that certain Judgment against James Bert Coker (“Coker”), Bxhibit “A™ hereto; and.

'WHEREAS, Coker and Carol Zhang (“Zhang”) were previously husband and
wife;.and ‘

WHEREAS, Coker and/or Zhang, prior to the entry of the Judgment (Bxlibit “A™
hereto), owned in-partnership-with Hoclizuser certain réal properties commonly known as:

a 2114 Mandarin Way, Antioch, California 94509,
b. 4637 Goldcrest Way, Antioch, California 94531,
2214 Mafizanita Way, Antioch, California 94509,
1311 Louis Drive, Antioch, California 94509; and
WHEREAS, pior to the exitry of the Judgment (Exhibit “A” hereto) Coket
-and/or Zhang conveyed to Hochauser some or ali of their mterests in the certain real propcrtxes

o

commiichly khown as:
a 2114 Mandarin Way, Antioch, California:94509,
b, 4637Goldcrest Way, Antioch, Califordia 94531,
. 2214 Manzanita Way, Antioch, Califotnia 94509,
d. 1311 Louis Drive; Antioch, California 94509; and
WHEREAS, # dispute has existed between FDIC and Zhang and Hochauser with
respect to, among*othér matters, fraudulent conveyances effected to hinder and delay the ¥DIC;
and ' | |
WHEREAS, FDIC and Hochauser desire to compromise, terininate and settle the
subject civil action described below as between theinselves and setile all claims and demands
tha{ arise out of or are inany way related to the claitns made by each of the parties int the matter
entitled F ederal Deposzt Insurance Corporation, in its capacity as Receiver for Indymac Bank v.
James Bert Coker ¢t al., United States Dlstnct Coutt, Northern District of Cahforma, Casc No.


http:Califotriia;945.31

CV 09-3732 WHA (hereinafter the “subject civil actior”).

NOW THEREFORE, in consideration of the rutual-covenants hérein contained
and concurrently with the execiition hereof, the parties hereto, agree as follows:

1, Therecitalsiset forth herein above ate incorporated hercin, hereat, verbatim as
material terins of this: Agreement. :

2. Hochauser shall, within thirty (30) days of execution of this Agreement, execute 2
listing:agreement in a form and ’s’iibs'taﬁcefréas.onaﬁly-satis{ac}tgljy to FDIC consistent with this
Agreement and gustom and practice to list that Certain real property at 2214 Manzanita Way,
Antioch, California 94509 (the “Manzanita Property”), for sale with a licensed real estate broker
of FDIC’s choice enigagedin the business of selling real property (*Broker”) until the Manzanita
Property is.sold oruntil July 1, 2012, whichever date is earlier (“Term”),

3. Simultaneously with the:éxecution of this Agreement, Hochauser shall déliver
‘frotn Sanidi Klein:anotarized Quitclaim Deed if the foririattached hereto marked Exhibi *“B” in
favor of Hochauset in and to the Manzanita Property.

4 During the Term-of this Agreement, tile to the Manzanita Property shall be held

.. in‘the name-of Hochauser.

5.  Notwithstanding any provision of this Agreement t6 the contrary, FDi’Q‘= does not
release Hochauser frofn any-claims for indemnity or reimbursemeit, whether ¢ontractual,
implied or otherwise Telated to the management, sale and maintesance of the Manzanita Property
from and after the daté of this Agreement and nothing contained in this Agreement shall be
" deemed to include a release of Coker or Zhang or a-compromise or partial satisfaction of the
Tudgmient, Bxhibit “A” hereto, orof any claim or indebtediiess acquited by the RDIC in
connection with loans extended to Hochauser whether related to the Manzanita Propeity or
ofherwise (“Excluded Claims”). _

6: Hochauser agreesto pay all ¢osts for preserving, maintaining, and repairig the
Manzanita Property until the expiration of the Térm; provideqd, that if the cost ,_of.my single
repair, replacement, or mairitenance item (or group of related:items) exceeds Three Thousand
Dollars ($3,000:00) and the gross proceeds from iricome from the Manzanita Property-after
payment of loans secured by the Manzanita Propérty are insufficiént to cover the tepair,

replacemient or maintenance item then, with the written consent of the FDIC, the cost of all
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repairs, replacements or maifitenance items shall be advanced by Hochauser and repaid to
Hochauser exclusively-out of the net sales proceeds of tthanzamta Property, or in'such other
maner as'the parties shall mutually agree. The above rictiwithstanding, in the:case-of damage
caused by Hochaser or by Hochausers” failure to performroutine maimtenance (collectively, the
“Hochaiiser’s Damiage”), a5 opposed o damage cansed by ordinary wear and tear or by third
parties, Hochauser shall pay all costs for tepairing such darmage regardless of the amount.

T Hochanser shall pay for all improvemerits to the Manzanita Property. costing One
‘Thousand Dollars ($1,000.00).or less during the Term  Amy-work on the Manzanita Property
with a-6ost in excess 6f Orie Thousand Dollars ($1,000,00) shall be paid out of the gross
proceeds from the income from the Manzanita Property after payment of loans secured by the
‘Manzanita Property aud shall require the prior wiitten appraval of FDIC, provided that FDIC
shall not unreasonably withhold its consent, Allimprovetriént costs over and above the gross
proceeds from t‘hé income fromi the Manzanita Property after payment of loans secured by the
Manzanita Propetty shall be advanced by Hochauser and be repaid exclusively out of sales
proceeds from the Manzanita Property. Unless agreed otherwise in writing by the parties, any
such work shall be performed by a licensed contractor. Before such work:is commenced;
~ Hochauser shall obtain:bids from at Jeast two contractors. The choice of thie contractor to
performsuch-work shiall require the prior written approval of FDIC not to be uniteasonably.
withheld. . '

8, Inthe pﬁgnt Hochanser shall fuil to pay when due any tax or assessment on the
Manzanita Property during the Term, any payment on a"ioaiiv-securc&.\by the Manzanita Property,
any premintiis for insurarice required by paragraph 9 below, any homeowner’s fées, or any
amounts owing:for work petformed pursuant to patagraphs 6 and 7 aboye, FDIC may at its sole
opﬁ’on~-and',..'<i_is;qr§ﬁon make such pajmen’ts iti order to prevent repossessiori or other detriment to
the Manzanita Property. In that event, such payment by FDIC shall be deerhed fo be a loan'to
Hochauser. The loan shall be 2 demand loan bearing ten percent (10%) intetest.

9. Hochiauser agrees diwring the Term to-also pay all utilities and perforim ofdinaty
and customary-duties of a property owner having ténted property to third party tenants, Peter
Gogue and Anthory Bojsson, with respect to the Manzaita Propetty and kéep the Manzanita
Propertyitt good condition and repair without cost to FDIC nor compensation from FDIC except
as otherwise set foith herein. Hochauser also agrees to maintain full replacement value
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insurance:ori the Matizanita Property and liability insurance:in the-amoutit-of $500,000.00 with
FDIC named-as an additional:insured and to. provide proofof same simultaneously with the
execittion of this .A'greemen't Hochauser also shall hiave "sb'le’- rwpon‘sibili‘ty ‘fbrﬂmor‘tgage
Term Ttis \fmth,cr agrc.e.d that_.dur_mg-.ihe Term Hochauser shall canse the insurance conipanies:
identified on Bxhibit “C” hereto to givenotice to FDIC in'advance of the cancellation-of any of
the policies 'of insurance; Bxhibit “D” hereto.

10.  Hochauser shall be entitled to deduct for State and Federal income tax purposes:
all:payierits made by Hochavser '19"’thggcxt_a1i’é-anthoﬁzed by law,

11. .Hd.chauséf‘;shgﬂ, be and:remain the Manager df‘thc'Maﬂan'ita.Propeﬁy during the,
‘Term. Manager is empewered to brihg and prosecute-all proper-actions for the protection of the

ManzanitaiPer@r'tyfQr'tQ-.rccpycr possession thereof. Hochauser agrees to not use or permit the
use of the Manzanita Property in any manner that-would tend to créate waste of 4 nujsance o
that would be i violation of law. Hochauser shall assume direction of routine maintenance and
operation of the Manizatiita Property and assume full responsibility for routine maintenance and
operations of the Manzanita Property, subject to'the provisions of this Agreement.
) 12.  Hochauser shall maintain books and records of the opcraﬁon-of the Manzanita

Property which FDIC shall be entitled to'review upon ten (10)-days wiitten request and copies. of
all books and records of the-operation shiall be forwarded quarterly to the FDIC in careof
Maurice Wainer-at 270 North Carion Drive, Pénthouse, Beverly Hills, California 90210. FDIC
may inspect the Manzanita Property. or-otherwise efiter ipon:the Manzanita Property for any
reasonable purpose upon forty-gight (48) hoursadvance written notice to Hochauser, cxcept that
no advance notice shall be tequired in the case of emergericies,

13, 'Except-as othérwise provided herein during the Term, the following shall bé done.

only with the prior written consent of FDIC: ‘ _

a.  Transferring; hypothecating, comproniising, or releasing auy claim
relating to the Manzanita Property except upon payment in full of all obligations due under this
Agreement;

‘ b. Selling or entering into-a.contract to.sell any of the Manzanita Property;
¢.  Brcumbering or otherwise hypothecating the Manizanita Property or
entering info any conttraet for such purpose; |
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4. " . Knowingly suffering or catising -anythitig to be done whereby the:
Manzamta Property may be:seized or attached or taken in execuition, 61" its ownership or
'posscssmn othermse endangered,

e Renting all ot a patt of the Manzanita Property to any person othér: thanto
those persons identified on ‘Bxhibit “B” hereto,

; £ Creating, continuing or allowing any lén, mortgage; easement, or other
encumibrance on the Manzanita Property, other than the original financing ciirrentty existing on
the Manzanita Propeity; " _

g Any use of the Marizanita Property othier than as permitted by law;

h. Renewing or extending any.existing leases on the Manzanita Property
«other than as:required by law; or

i Filing a legal action in connection with-or related o the Manizanita
Property. | :
' 14.  The parties agree that in the évent the Manzanita Property is rented to a third
party under the provisions of this Agreement, any rents paid by:such party shall be applied to the
payment of atiy expenses ot obligations of Hochauser under this Agréement.

15, Upon'sale or othier disposition of thie Manzanita Property, the net-cash proceeds
(after payment of closing costs orfelated expcnsesmcludmg, ‘but not limited o, realtor
commissions incurred in connection with the sale) shall be paid to the FDIC without objection
from Hochaiiser and Hochauser agrees to deliver to the escrow company of FDIC’s chioosing an
irrevocable and unconditional instriiction for the immediate release of the net cash proceeds from
‘the sale of the Manzanita Property perthe terms Offhié’Ag;‘eement direcily to the FDIC aud
payable to the FDIC. B

16.  The Manzanita Property shall be sold as follows:

a. The Manzanita Property shall be listed by a duly licensed real éstate
broker asthe FDIC shall select, and placed on the multiple listing service in FDIC’s exclusive
discretiori. .

b. ‘The Manzanita Préperty shall be listed for not less than the et sums due
tothird party lenders which sumis $239,500.00. Any offer which is received by the FDIC with
a purchase price gqual to $500,000.00 and whose rémaining tefms are commercially reasonable
under the facts and circurastances then existing in the county where the Manzanita Property is
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located, shall be accepted by the FDIC uriless both parties agree to decline such.offer. Any other
offer may be accepted by FDIC i its sole discretion. Hochauser shall thereafter convey the
- Marizahita Property under the terms and conditions of the offer so.accepted by the FDIC.
¢, Uponclose of escrow; the net proceeds of sale shall b remitted to the
FDIC per the tetims of this Agreement.
‘d.  Should the Minzanita Property not sellas a,fo.r&sai'dspﬁorto'mly 1, 2012,
any rights thereto as crgaqu :hqxfgby@in?favor?of ?DIC iafe‘ forfeited.
17.  Hochausershaltcooperate fully with FDIC in the sale of the Manzanita Property,
18.  Hochauser agrees that the rights of FDIC to receive monies-on accoutit of the sale
of the Manzanita Property, whetherniow-existing or hereafter created,:shall be superior to any
claim that Hochauser may now hiave or hereafter acquire telative to the Manzanita Property
except as provided for explicitly herein. Hochauser hereby expressly subordinates any claim.
Hochatiser ma,y have against the Manzanita Property, upon any account whatsoever, to any-claim
‘that FDIC maynow or heféafter have. Hochauser does hereby-assign to FDIC 4l claims which
‘*the,y may have or acquire against the Manzanita Property or against any assignee or trustee of
any person-or entity; provided however; that such assigneient shiall be effective only-for the
 purpose of assuting to FDIC the right to the net proceeds:from thié sale of the Manzanita
P‘rop‘érty. If FDIC 50 requests, ‘any notes of crtc‘dit'..agreemcn'ts now or hereafter evidenicing any
debts or obligations of Hochauser relative to thic Manzanita Property shall be marked with a
fegend that the same are subject fo this Agreemerit and shall be. delivéred to FDIC. Hochauser.
agrees, arid FDIC is hereby:authorized, in the né,mc Qf'H'obhauéér,» frori time to time to file
deeds, finaricinig statements and continvation statements and fo execute documeiits 4nd to take
such other actions as FDIC deems necessary or appropriate to ;ié:fc:;c;t;, preserve-and eriforce its
rights undet this Agreement. ‘ '

19. Hochauser shall be responsible for paying all sums due Zhang, Sandi Klein or any
persons rélated by blood or marriage to Hochauser, Zhang or Coker or Sandi Klein (collectively
“Insider”), if any, or any entity owned or controlled by Insider in connection with or related to
the Manzanita Property. -

20.  Brokerand prospective buyers shall be given complete and unhindered access to
the Manzanita Propezty, shall be provided with keys for the Manzanita Property, shall be given
contact information for the tenants-at the Manzanita Property, and Hochauser shall do all of those |
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things commonly done and performed by sellers of real ‘property without Ob_] ection and withoiit
compensation and without commission of any kind.

21, The following items at the Mapzanrta».l?rdpérty,fifﬁany,ﬁrc to be included in the
sale of the Manzatiita Property fre¢ of liens or claims of Hochauser and Insidets: any built-in
appliances,; light ﬁxtures, ceiling fans, attached floor coverings, blinds, shades, drapery rods-and
curtain rods, brackefs and all related hardware, window-and door screens, stotin windows,

- eombination dobrs, awnings, antennas, satellite dishes and receivers, burglar/fire/smoke alaris,
pool and spa equipment, solar energy systems, attached fireplace screens, gas logs, fireplace
inserts, electric garapé-door opetiers with controls; outdoor plants and trees (other than in
movable containers), storagé sheds, mailboxes, wall and/or door mirrots, and any other iterns
attached or affixed to the Manzanita Property arid shall be sold with the Manzanita Propeérty
(except as may be:.owried by the persons listed on Exliibit “E” hereto). ,

22, Thefollowing personal property at the Manz‘ariita?Prdﬁert_y is included in the
listing price: refrigerator, tnictowayve/convection, rangeloven; dishwasher, and washer/dryer
(exceptas may be owned by the persoris listed-on Exhibit “E” hereto).

23.  Bach party tothis Agreement shall bearall its costs, expenses and attorney’s feés
incurred i connection with thie subject civil action. No party shatl have the right to seck
reimbursement for any such ¢osts, attorney’s fees or expenses from any dtl-lé’r‘fpartyhere'to;

24, This Agreement shall be assignable by. FDIC and shali inure to the benefit of
FDIC, its successorsin interest and assigns but the Hochanser rights and obligations hereiri are
ot assignable except upon the prior written: consenit of the EDIC.

25.  This Agreement is made only for thebenefif of the partiés heréto and FDIC’s
valid successors and assigps, and is niot intended to confer any rights or benefits whatsoéver upon
persons or entities who-are not parties to:this Agreement and does nof confer any nghts or:
benefits whatsoever to-Coker or Zhang,

. 26.  Hochauset hereby expressly and fiilly releases, acquits-and forever discharges
FDIC, together with FDIC’s agents, employees, affiliates, officers, directors and shareholders,
dttorneys, instrance _comp_amcs, -Servants, ’assi‘gns,i-predeée'ss.ors? successors, heirs, executors and
admigistrators (all of the foregoing persons and entities hereinafier collectively referred to as the
“Hochauser Releasées™) of and from any and all claims, debts, liabilities, liens, actions, causes of
action, demands, rights, damh’ges’, costs, losses of services, expenses, attorney’s fees and
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compensation of every nature, cﬁérabtcr-iéhﬂfﬂﬁﬁﬁpt_bn which each party now holds or has or at
any time held or may hereafter hold against the Hochaiiser Releasees on .acc‘o_,l.mt: of or in-any
way-arising out-of any or all known or unknown, foreseen and unforeseen, injuries; damages, lost
profits and consequences thereof resulting fromor in any way arising out of any and all subject
matter including but not limited to rthé.-aﬂggaﬁﬁns*df the Complaint in the subject civil action.

27, ‘Bxcept for the Excluded:Claitnis and the obligations of Hochauser under this
Agreement; FDIC hereby expres sly-and fully teleases; acqmts and forever discharges Hochauser,
‘together with Hochauser’s agents, employees, affiliates, officers, directors and sharcholders,
attorheys, insurance companies, servants, assigns, predecessors, successors, heirs, executors and
‘administrators (all of the foregoing-pérsons and entities hereinatter cclicc.tivclyvrcfweﬂ-to asthe
“FDIC Releasecs” but excluding Coker:and Zhang) 6f and frotm any and all claims; debts,
liabilities, liens, actions, causes of action, demands, rights, damages, casts, losses of services;
expenses; attothey’s fees and cotpensation of ‘every nature; character and description which.
gach party now holds of Hias or at any titiie held ormay hereafter hold against the FDIC
Releasées on account of or in-any way arising out of any or all'knowms'og’ unknown, foreseen and
unforéseen, injuries, damages; lost profits and-consequences thereof résulting from or in-any way
- arisiiig. out of thie dllegations of the:Complaint in the subject civilaction.

i 128-;- This Agreement constitites a compromise: and settlement of clalms which are-
‘denied and contested and nothing in the Settlemint, this Settlement Agreement; or any docuinent
Teferred to herein, nor any act {including, but not limited to, the execution of thisSettlement
Agreement and/or the payment of the consideration for this Setflement Agteement) of any party
Hereto, nor any transaction occuriing between any parties hereto prior to the date hereof, s or |
shall be‘treated, construed or-deemed as-an admission by any party hereto of any liability, ,faﬁlt,.
résponsibility or guilt-of any kind to 'any othet party hereto or to.any-petson, as to any allegation
or claintin the subjéct civil acfion or otherwise, for any purpose whatsoever, all such liability,
fault, responsibility and guilt of any kind being expressly denied by the parties. .

29. Eéch.par_t,-y hereto represents and warrants to the other parties that none of them
have heretofore assigned or transferred, or purported to assign ot transfer, to any person or entity,
any claim, demand, darriage, ..éle‘b,f, liability, obligation, account; reckonifig; ¢ost, expense, lier,
action or cause of action, or any part-or portiofi thereof which in‘any way relates or pertains:to
the subject civil action. Each party hereto does jointly and severally agree to mdemmfy and hold
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‘harinless all of the othier parties hereto-against any claim, demand, debt, liability; account,
reckoninig, obligation, cost, dartiage, €xpense, lien, action or actions (including the paymiest of
attorneys’ fées and costs actiially ificirred, whether or not litigation be .commenced), based.on or
arising out of or in connection with any such traisfer or assignifient or putported:or c]axmed
transfer-or assignment. '

30.  Meithier this Agreement nor atty provision of this Agreemient ¢an be modified or:
waiyed in any way, except by anl Agréement in ’Wﬁﬁﬁg"ﬁi_g‘ncd-"by each:of the parties hereto,
consenting to-such modification of waiver.

31.  Anywritten notice to either party required or pérmitted under this Agréement
shatl be degmed to have been duly. given on the-date of service if served personally on thé party
to whom notice is 1 be given, or'on the third day after mailing if mailed to the party to Whom
‘notice is to be given, prepaid, and addressed to the addresses at the address stated opposite the
party’s nameat the end of this Agreement, or-at the most tecént address, specified by written
notice, ».'_g'-'iv,e'n_t'c)ié'the sender b_’y"thq addressee under this provision.

32.  Allparties hereto do hereby acknowledge and agree that tliey have been
represented by independent counsel-of their own choice throughout all negotiations which
 preceded the execution of this Agreement, asid that they have.executed this Agreement with the
consent and upon the advice of said independent counsel.

33.  This Agreeitient may be pleaded as a full and complete defense to, and the parties
hereby consent that it may bé tised #s thé basis for an injunction agairist any action, suit-or other
proceeding based on claims released by this Agrecment. '

34.  Whenever inthis Agreement the contéxt miay §o fequire, the masculine.gender
shall be desmed torefer to and including the feminine and neuter, and the singulaf‘fO'-frefcr. to and
include the plural; and vice vefsa. B

35.  The individuals signing this: Agreement hereby personally warrant and represent
that they have the power, ability, and authority to-enter into this Agreement on behalf of the
partyor parties onwhose behalf they are purporting to act, and that they have the power, ability,
and authority to bind the party or parties on whose behalf they are purporting to act to the terms
of this Agreement. | _ |

36.  This Agreement may beexecited in one or more counterparts, each of which shall
be deemed an original, and all of which shall constitute one and the same instrument. Signiature
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by facsimile is acceptable, and by transmitting such facsimile signatures, the parties each

represent and Warrant: thwcby that they will promptly, upon fequest, transmit the original to the

othcr party by mail, messenger or ovérnight:courier o the'other party provided, however, that
faihire to do so-'will not affect the enforceability of this Agreement.

37.  This Agrcement constitutes the entire agregment between the parties hiréto and
theterms of this Agreenent are contractual and are not mere recitals. Bach party to this
Agreeniént: acanW!edgesfihai no representations, inducements, promises, or agreements have

been made by or on behalf of any party except those covenaitts and agreements embodied in this
Agreement. |

38.  Allqiestions with respect to the construction or initerpretation of this Agreement:
and the-rights and liabilities of the partics hereto-shall be governed by the laws of the State of
California. This Agreement shall be deemed to have been executed in San Francisco County, in
the State of California, In the event of any dispute or claim in law or equity arising between the
patties regarding this Agreement or any resulting transaction, the parties agrec that vemie for
:éuch action will be in the United States District:Court, County-of San Francisco,

39.  In the event that any action, tuotion, of other procesding s brought o enforcé the

‘termns of this Agresment, the prevailing party shall recover its costs and reasonable attorney fées.

40: Contemporancously with the execution of this Agreement; the pam&i shall
execute a Memorandum Agreement ‘evidencing the provisions of this Agreement. Such
Memorandum shall be recorded in the Official Records of the County it which the Property is’
located. ‘ , ' .
41.  This Agreement is fully and compiletely enforceable pursuant to CodeﬂofsCi'vil-

"Procediire §664.6 and is subject to the Cout?s approvaliof a good faith settleménit pursiarit 10

Code of Civil Procedure §877.6 as submitted by FDIC for Court approval.

FEDERAL DEPOSIT INSURANCE .
CORPORATION, inits capacity'as Receiver for
INDYMAC BANK
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Print Narié and Title
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| DATED: \—~ \\'* , 2010

DATE: January 5, 2010

/o Maurice Wainer
Sipper, Waier & Maskoff

270 Noith Canon Drive, Penthouss
Beverty Hill, California 90210
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HARVHY’ HOCHAUSER &id
MARCIE HOCHAUSER




