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AGR’EEMET\T OF SETT LEMEVT AND. MUTUAL RFLEA‘;E

THIS AGREEMENT OF SETTLEMENT AND-MUTUAL RELEASE (agreement) is

miade4nd enteréd into by.and between FEDERAL DEPOSIT INSURANCE CORPORATION,

(b)2)
as Receiver for-IndyMace Bank, FSB (IndyMac) (collectively, Plaintiff), A+ TITLE SERVICE

CORP. {A+ Title), and -COMMONWEALTH LAND TITLE INSURANCE COMPANY
(Commonvwealth) {collectiVely, the Defendants). Plaintiff, A+ Title-and Commonwealth may
be referred to herein individually as "Party” and collectively as the "Parties.”

RECITALS

This agreement is made With reference 10 the following facts:

A.  On-orabout February 24, 2010, Plainiiff filed -a complaint for money darmages
against the Defendants, alleging causes of -action agairist A+ Title for fraudulent inducement,
nepligent mistepresentation; breach of fiduciary duty, and breach of contract, and against
Commonwealth for 'breac'l:i»--oi’f contract (the Complaint), in .connection with two.mortgage loans
funded by IndyMac made to a borfower hatmeéd: Betsy Sanchez-Khouzami and/or: Joseph. E.
Khouzaml (the Loans): anid which ‘wete secured by a real property located -at 12560 SW 75th
Street, Miami, Florida'33183.{the Property). The pending action which:the Complaint tnitiated
is entitled Federal: Deposit Insurance Corporation us. Receiier for IndyMac Bank, FSB v. A+
Title -Séf'vz'ée-fC‘orp.... et dl., is 'curre'ntly pending :in -the. United" States’ District: Court for the
Action).. |

B.  Onor about April 16, 2010, Corr.frﬂdnwéauh answered-the Complaint, generally
denying its allegations and asserting affirmative defénses. A% T itlé answered “anid -aserted

affirmiative defenses to Plaintiff's complaint onor.about May 5, 2010.
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€. Defendants have defended and' denied, and continue to deny, the validity of
Plaintiff's claims asserted in the Complaint:

D.  ‘ThéParties deemn it in théir best intérests fo-eniter inito this agreement fo avoid-the
uneertaifity, trouble, and expense of further litigation. ‘By this agreement, the Parties intend to
memorializethe terms of their compromise-and-settlement of the-Action.

AGREEMENT AND MUTUAL RELEASE

NOW, THEREFORE, in-consideration of the undertakings. contdined-in this agresment,
and. other good, valuable and sufficient consideration, the sufficiency. of which is Hereby
acknowledged, the Parties agree as follows:

1. Préamble; Recitals and Exhibits, The foregoing preamble and recitdls are frue and.

.comrect and, along with the atiached exhibit, are integral parts of this -agreement.

2. Settlement Payment to Plaintiff. Defendarit A+ Title; by and: through. its

insurance. carrier; shall pay Plaintiff a total ‘sum of $225,000' on behaif  of A+ Tite and
Commonwealth, No Tater ‘than -twenty busiriess (20) days following full -execution of this
apreément, Defendants shall deliver 10 Plaintiff's. counse] of fecord in ihe Action a check made
payable to Akerman Senterfitt & Eidson, P:A.’s Trust Account in the amount of Two Hundred
Twenty Five Thousand Hundréd Dollars and No Cents ($225,000.00) {the. Settlemént
Payment). The Defendants shall cause this check fo be delivered as follows:

Akerman Senterfitt: &:Eidson; PA

Attn; William P. Heller, Esq.

350 E. Las Olas Boulevard, Suite 1600

Fort Lauderdale; Florida 33301

fvaotng)


http:l3oul�v~.td
http:Sent~tfl.tt
mailto:Pla'i.@ffs
http:Rec1ta.ls

3. Dismissal-of the Action. Together with the execution of this agreemient, couisel

fér;-Riaintiff-esimil’:cxegutg a Stipulation of Dismissal of the Action with prejudice ‘in the form
aitached hereto as EXHIBIT A Upon the receipt and ¢léasing of the Seftlement Payment, so that
good and -clear funds in‘the amount agreed fo herein are actually received by Plainfiff, counsel
for:Plaintiff shall file the exccuted Stipulation of Dismissal with the Court.

4, Court to. Refain Jurisdiction. The -Parties dgree that the Coust shall have

continuing jutisdiction to enforce the provisions of this agresment 10 the fullest exterit permitted

by law.

5. Release by Plaintiff. Subject 0 full performance of the obligations and
represenitations and warranties. set forth in this.agreement, and efféctive upon the receipt and.
clearing-of the Settlement Payneit, so that good and eléar funds in the amount:agreed to herein.
are actually received by Plaintiff; and except as provided inparagraph 7, below, Plaintiff, fot'

itself and for each.and every one of its tirrent and former officers, directors, joint vehtufers,
“partners, :emp’lpyees,{ -agents, -servants; adiziinistrat‘c}'r’s,—‘ : executors; predecessors, -SUCCESSOLS,
sibsidiaries, parents, affiliafes, attorheys, insurers:and represeritatives; and all persons or entities
acting by, through, under, for, on behalf of, or in concert with them, past or present, filly and
forever:releases; acquits and discharges the Defendants and their respective cument and former
officers; ditectors, joint ventiirers, vparinersr, employeds, agents, servants, admiinistrators,
exeentors, predecessors, successors, subsidiatics, parents, -affiliates, attorheys, insurers,
representatives ahcf{és‘s'ji:’g'ns; conservators and/or .i'égcivcr"s',f_aﬁ_c:i all persons or entities acting by,
through, tinder; for, on behalf of, or'in concert with them (the Defendant Releasees), past or
present, jointly and severally, from and against-any and dll rights, claims, debts, demands, acts,

agreements, liabilities, obligations, damages, casts; fees (including, without limitation, those of
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attorneys), expenses, actions and/or causes of action of evety nature; character and deseription;

or causés: of diability, rights and offset rights; whether af Taw or in‘equity, whether known or

own suspected oOf -unsuspected; asserted -or unasserted, ‘including without limitation
injunetive or equitable-relief, any -award 'of actual, consequential, incidental, liquidated, or other
types or cafegories:of damages, any award of punitive or exeinplary damages, any claims for
attorneys' fees; costs or expenses of litigation and any -other type of selief which Plaintiff has
against Defendants, the Defendant Releasées or any .6F them, pertaining to the Loans, the
Property and the Comiplaint, specifically including; without limitation, the alleged priority or lien
ofthe National City Bank Mortgage asserted in the Complaint, provided, however, that this
releasc is.not'a general release but is expressly and specifically limited 1o.the Loans, the Property
and the Complaint; and is not intended nor shall it ‘be deemed to release any other claims,
demands, caises of actions, debts, obligations, losses darages, -liabilities, costs, éxpenses,
attorneys’ fées, penalties, compensation, right to indemnity and/or demands as toiany other loans
or matters that Plaintiff may have or might have against the Defendants or the Defendant
Releasees, or atiy of thern, including without limitation any ofhet ¢laims, demands or-actions
regarding any other matters.

6. Release by the Défendants. Subject to-full :performance of the obligations and

tepreseiitations and warranties set forth in this agicement; and effective simultaneously with the
‘telease granted in paragraph 5, above, the Deferidants, on behalf of themselves individually and
for.each and eveéry one-of its respective current and former officers; directars; joint venturers;
subsidiaries, -parents, affiliates, -attorneys, insurers, representatives and assigns, conservators

‘and/or réceivers, and all persoris or enfities acting by, through, under, for, on behalf of, or in-
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coneert with them, pastor present, fully and forever release; acquit and discharge Plaintiff and its
current and former officers, ditectors; joint Venturers; partners; employees, ‘Aagents, servants,
administrators, eXetutors, predécessors; suecessors, subsididries, parents, affiliates, atforneys,
nSurers and represeiitatives, and all persons or entitfes acting by, through, under, for, on behalf
‘of;, o in concert with them, pést or present, joinily and severally, froim-and against ay and ll
fights, clajms, debis, -deinands, acts; -agreci:mcnts; liabilities, leigafibns; damages, costs, fees
{including, without.limitation, those of aftorneys); expenses, actions:and/or causes of action of
every nature, character ‘and description, or causes of liability, rights-and ffset rights, whether at
1aw or in equity, whethier known or unknown, suspectéd or unsuspected, asserted-or unasserted,
in¢luding without limitaticn :injphcﬁ'v_et or equitable relief, any awaid of achual, consequential,
in¢idental, liquidated, -or othier types .or- categoies of damages, any award. of punitive or
exernplary damages, any-claims for attorrieys' fees, costs or-expenses of litigation and any other
type of relicf which the Deféndarits or any of them have, '‘may have or-might have against
Plaintiff pertaining to the Loans, the Property and the Complaint, provided; however, that this
refease is nota general release but is expressly and specifically limited to the Loans, the Property
anid the Cotnplaint; and is not intended sior shall it be deemed 1o teleast any other -clairsis,
 demiands, catisés of actions, debis, obligations, losses dariages, liabilities, costs, experises
attorneys' fees, penalties; compensation, right to indemnity and/or demarids As to-ariy other loans
or matters that the: Defendants; or any of them, may have or-might - have against ?lainfiff,-
in¢luding without limitation any other claitns, demdnds or ations regarding any other matfer.

7. Express Reservations. from Releases by Plaintiff. -Notwithstanding any other

o

‘provision éontained herein, by this agreement, Plain

fully and 1o the same extent-asif the agreement had not been ¢xecttéd (a) any claims of-causes.
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of action that do: not arise from or relate to (i) the Loans, (if) the Property, or {ii1) any and all

facts; occurrences-and transactions. alleged in the Ac’t,i‘_on, and (b) ¢laims arising from sﬂle--gc'los:ing_;

of the Loafis apaliist any other traisaction participant conicerning ‘the Loans, includiig bt fict
limited-to Bétsy S_anphcziKhouzamL ahd/o‘r; Joseph E, Khouzami. Additionally, this agreerment
does not waive or release any claim Plaintiff ‘may have relating to or arisingftom any toan other -
than the Loans at issue in the Action and the National City Bank Mortgage asserted in the
Complaint..

8. No.Admission of Liability. Plaintiff acknowledges that this agreertient does not

constitite"4n admission by the. Deferidants as 10 the merits of ‘any claim that the FDIC or its
predecessors in interest, including IndyMac, has asserted, or could. hiave assértéd, i the Action
and that-the Defendants have denied and continue to deny that the Defendants have any liability
‘to Plaintiff as-alleged inthe Action. Likewise; the Defendants acknowledge that this agreement
does not constitute an-admission by Plaintiff that any asserted claim is or was in any way lacking
in merit, and the Defendaits -also -acknowledge that this -agreerment does not constitute an
aditiission by Plaintiff 25t the:merits 6f-any tlaiim that:the Deferidants have asserted; or could
Hiave asserted; in the Action. Nevertheless, Plaintiff and the Defendants have coricluded that
continued litigation'would be expensive-and protracted and that'it is desirable that the Action be
~settled fully -and fifially .as between. Plaintiff and-the Defendants in the manner and.upon the
tetims and conditions set forth in this agreement.

9. Waiver under Section. 1542 .of California Civil Code. ‘Subject to the limitatioris

contained therein afid in paragraph 7, above; the releases as set forthi ' pardgraphs 5 and 6 are
intended by the Parties to be read and interprefed as broadly as-possible to affect the releases set

forth therein regardless of whether the claims are presently known or-unknown to-the Parties.
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This agreement is' made by the Plaintiff and Defendants freely and with:indepenident legal advice
and connsel, and Plaintiff and the Defendants are fully aware of the provisions of Section 1542
of the Civil Code 6f the State of California; which-reads as follows:

"A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH
THE CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS
OR HER FAV()R AT THE TIME OF EXECUTING THE RELEASE,
WHICH IF KNOWN BY HIM OR HER MUST HAVE MATERIALLY
AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR."

However, this is a limited release and niot a genieral reléase and.is only intended to release those
claims spedifically idertified in paragtaphs 5 and 6 of the agréement and- 1§’ specifically limited
by the Lmitations costained in those paragraphs and in parageaph 7 of this .agregizent.
Nevertheless, 1o the cxtent Civil Code section. 1542 (as'well as any other or snccessor law of
similar effect) applies to the agreement, Plaintiff and the Defendants waive any rights, benefits
and protections. they may have under séction Civil: Code 1542 ‘o ‘the extent necessary to
effectuate the Releases. set forth herein in pafag%aphs“'S through 7, inclﬁgi'\'fe,héiéih.-

[0.  Representations and Warrantfes. The:Prties represent and warrdnt to and agree

with each other as foliows:

A The Plaintiff arid the Defendants have:received independent legal advice fiom
aftorneys: of their choice with respect 1o the advisability of entering into -this
agreement and of giving the releases provided Herein.

b. In conncction with the :execution of this agréement: and the making of the
settlement provided for Lieréin, nio Party to this agreement has relied upon any
statéfient, representation -or-promise: of any other Party rot expressly contained
herein,

¢. This agreement is fully integrated and contains the entire agreement of the
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Plaintiff and Defendants hérets. There are no agreements. or understandings
between the.-?}’éihtiff and-Defendants hereto relating fo the maiters-and releases
ieferréd to in this agreement other than as set forth'in this agtecment, and ‘this
agreement supersedes-and replaces any-and all prior negotiations und-agreements
‘between the Plainfiff and Deferidants heréto, wlmher written 6f oral.

d. Plaintiff and Defendants have made s_u011_"1f11v§::s§tigaﬁiofﬁ_ of the facls pertaining to
thie releases contained heréin:as they deern necéssary.

e¢. The terms of this agreement are contractial #nd are. the result of negotiation:
among thie parties. Each Party his copperated in the drafting and preparation of
this agreement, Hence, in any construction to be'made of this agrecment, the role:
of the Party-in drafting and preparation of the ag'reenﬁeﬁt‘: shall not be feférred 1o in.
order to iconstrue-the dgreemerit against that Party; anid the canor of contractual
interpretation shall-not be applicd.

£ This agreement has béen carefully read by esch -of the Parties and the contents
thereof are known and undérstood By each of the Partics. This agreemient is
signed freely by each-party execating it.

g The Parties have ot assigned or transferred any of thejr claims being released
herein.

11, Consideration. ‘The considérztion received-in connection with this-agreement-is
fair, adequuaté and substantial and consists only of the terms s¢t forth in this agreement.
12

with such modification.
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13.  Agreement Binding oi Successors.and Assighs, This agreement shall be binding
‘vupbn,--anii» shall inure to'the Be’n&ﬁt of, the Parties hereto and their respective officers, directors,
joint venturers, partiérs; employees, agents, servarits, heirs, admiristrators, execuiors,
SueCessors, Tepresentatives-and assigns.

14.  Applicable Law. Thisagreement has been fiegotiated 4nd exchariged in the State
of Florida. As'such, this agreement and all miatters relatinig thereto shall be governed by the laws
of the State of Florida-without regard to' its pririciples of conflicts of law:. Tn-addition, in the
event of dny-disputes 'afi_'s‘in’g';Bj'e'tWéen fhé Patties oiit of this sgreement, the parties agree. that the
exclusive venuein which all disputes-shall b resolved shall be by way of an-action filed in the
United States District. Covirt for the Southern District of Florida (but only if such court has

subject matter jurisdiction-over the disputes).

15.  Execution and Delivery Required — Effeciive Date. Thig instrumeiit shall fiot’ be
*considered to bethe agreement (defined above) ot an enforceable contract, nor shil it create any
obligation: whatsoever on'thie-part of eny or all of the Pasties;-nor shall it or any of its terms
comstitute an undertaking by any of the Partiés unless and uniil the date on which counterparts of
it have been signed by and exchanged amongst all Parties {via facsimile, e-mail or ofherwise)
{the-Effective Date). Until the Effective' Date, any Party who may already have sigied and
exchanged onc.ar more tounterparts-of tliis agreermént with'otlier Partics shall have the right to
‘revoke such signatore. On the Effective Dite, this instramment shall become the: agréemeit and
shall become w biriding-ahd enfofceable contract. Transmittal of a counterpatt signature page
signed by 4 Party (or by his of-its attorney-in-fact pursuant fo-a duly executed power of attorney
aythorizing the.same) viafacsimile or e-mail shall be one way in which this agreement may be

transmifted and formed, but in-that-event, the: Party so transmiitting it shall ‘also forward the
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original, signed counterpart to- thie other via overnight delivery. All counterparts shall be.
construed fogether as the agreement.

16.  Constiuction. Each of the masculinc, femining dnd netiter-gendés shall inchude
thieiothers. Thesingolar shall include the plurel and vice-versa. THis agreement is the product of
negotidtion between parties and-as:such, shall not be ¢onstrucd as though all orany part of it was
<drafted by any parficular Patty:

17.  Severability. In the event any provision of this apreement shall be held to be
void, voidable or unenforceable, the remaining provisions shall remain i full force-and effect.

18.  Wamanty of Authority. Bach Party or-atiomey whose signature is affixed hereto

in a yepresentative capacity.represents and warrants:that he or she is atithorized o execute this
agreement on behalf of and to bind the entity on whose behall his or her ..siggature Ais affixed and

that e or she is acting in the-scope of such agency dnd authority: -Each Party specifically

rep,’resents; and-warrants that no signatures other than those made. on ‘this ‘agrecinent.are necessary.

to bind the Parties to-all-of the‘obligatiofis imposed by thié agreement.

15, Attomeys' Fees and Costs, Plaintiff and the Defendants ach agres to-pay thel

own osts, attorrieys' fees and expensesincurred in connection with the Action. 1 the event that
anty action, suit-or other proceeding is instituted-to remedy, prevent or obtain relief from a breach
of this agreement, arising out of & breach of this agreement, involving:claims within the scope of
the release contaitied in this agreeiment or pertainitig to a-declaration of rights wnder this
agreeitient, the prevailing Party shall recover its reasonable.attorneys' fees incinred in-each and
every such action, suit ot other proceeding, including by and all appeals of petitions thierefrom.

20.  Counerparts.. This agreemeérit may be exccuted in ong or more cousterparts, edch

INY110711:2)
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constitute.one and the same instroiiient. Si gnatures Qn_ihis agteement, or any counterpart of this
-agreement, transmitted by fé@i‘siﬁﬁl@nﬁ_aciﬁnc or electronic mail in pdf format-shall have the same
foree and-effectas driginal signatiires.

21, Captions and Headings. The captions, paregraph numbers and paragraph

headings-appearing in this agreement are inserted only as a-matter of convenience and if tio way
definie, Jimit, construe or-describé the scopsior intent of this agreement; nor in-any way affeéct this
agreement.

22, Notices. Any.notice required under this agreement shall be in writing and shall be
sent via both e-mail and either by (i) hand delivery ot certified or registered mail, postage

prepaid, with tétuth teceipt requesied, or (if) fax, with a conformed copy by US Mail; postage
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Person To Receive Notice

Notification Information

To A+ Title

With'a copy to

| Telephone;

Dale Lyn Friedman
| -Conroy, S1mberg Ganon, Krevans, Abel,

Larvéy, Morrow, & Schefer, PLA.
3440 Hollywood ‘Boulevard

2nd Floor B
Hollywood_EL 33021

(b)(4).(b)(6)

Faosimile:

Email e

To Commonwealth

| John.D. Waters
| Sénior Vice: Président
| Senior ‘Major. Cla.lms Counsel.

Commo wealth Land T1tlc tis Co
601 Rwersxde Avenue
uilding 5. Founh Floor

Witha copy to

| ='Chrxstopher W. Smart,

Caﬂto, Fields, P.A.
4221 West Bo_y Scout Blvd.

Suite 1000 ‘

Tamipa Tlorida 33607

Tel, No.:

‘Fax No:: I
 Email: [ - ]

To Plaintiff

| Tel. No.: — ]

’ ;PaulA Levin
Mortgage Recovery Law Group

700N, Brand. Bivd Suite 830

| Glendale CA 92103

—
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| Person To Receive Notice ‘Notification Inforination

FaxNod — T

Email]

William Heller
1 Akermdn Senterfitt
! Las Olas Centre 1

350 East Las Olas Boulevard Suite 1600
Fi. Lauderdale, EL 33301-2239

Tel. Noj
- Fax No:

‘With a copy 1o

The above addresses may be clianged by any Party a5 o such Party by providisig the otticr
Parties notice of any address change in the same manner as is provided @bové, and which change
shiall be effective as to any Party upon feceipt of written totioe fram the ofher Party. T the event
that written notice, demarid, or request'is made-as provided in this paragraph 22, that writing
shall be dé¢rned to have been réceived by the Party to whom it was addressed on the earliest of
(i) the. date that the notice was hand delivered, (if) fhe date:the notice was sent via facsimile (so
Jong as a facsimile transmittal corifirmation. sheet is contemporancously generated by the
facsimile machine from which the transmission occurred), of (iii) three days after properly
addressed notice was deposited with the U.S. Postal Seérvice; applicable postage prepaid.

23,  Remedies. All Parties-shall be ¢ntitled to all remedies available at law or in
equity for any violation of this agreement, including, but not limited to the remedy of specific
performance.

24.  Further Assurances. The Parties shall execute such othet documents a5 may be
reasonably riecéssary to carry out ihe térms and conditions of this agrecinient.

25.  Survival. All warfanties, representations, covenants, ‘and agreements set forth

Herein shall strvive the Effective Date:
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26.  Compliance Dates. In:the eventihat-any date specified in.this agreement shall be

on a Saturday, Sunday, or ‘a nationally-declared holiday; then the date so specified shall be
deemed to be-the riext business-day followirg such daté; and compliance by such business-day
hereunider shall not be deemed a default by either of the Parties under this agreement.

27.  Waiver: The waiver by onc Party of the performance «of any covenant or
condition herein shall notinvalidate.this agreement, nor shall it be.considered to, be a wiiver by
such Party-of any other covénant or :condition or of any later instanee of the 'prqviousiy waived
covenant-or condition. The waiver by any Parties of the time forperforming any act shall not
constitute a-waiver -at-the time for performing -afy other act or an identical act required to be
performed-at a later time.

28:  Jury Trial Waiver. The Parfies hereby waive any and all rights- that ithey may
othérwise bave fo-a trial by jury insany action, proceeding, <ldim, counterclaim or third party
complaint; whether in contract.or tort, at faw orin equity, arising out of or in-dny way related to
fhis agreement. |

29,  Entire Agreement. This agreenient contains the compléte agresment of the Parties,

concerning the subjects of this agreement and supersedes all prior drafts of this agreement.and all
other priot-agréements, promisés, acknowledgements, representations and warranties, if any, that-
1nay have been made betwgen- or among the Parties . concerning that subject of this-agreeivert,
whether in connection with the negotiation of this agrecment or ofhierwise, This agtéeraent has
beett thie. product of neﬁ:“gpt"iat_ibn. The Parties have had the opportinity to.cbtain indépsndgnf
advice from counsel. Prior draft documeénts Were prepared, exchanged and discussed by some:or
all of the Pdtties before finally reaching. and entering, into this ‘agreement.. In any number of

instances, words used in prior drafts may have been chariged-or removed from -ﬂie.,iangua'ge
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ultimately agreed to in this agrecment. In‘the event of a disputé gver the meaning of any of the
provisions or requirerhents of this agreement, the fact {hat other words may have been used or
deleted from earliér draft documents of provisiotis in $tch draft documents that were modified
before being included Herein, shall not be used to 4id in the construction of the meaning and legal
effect-of this agreement, This agreement may not be modified or changed except.by a wiitten
instrument executed by all of the Parties and ‘no rights under it may bé waived except by a
writing signed by ‘the waiving Party. No proiises, représentations, warranties, agregments or
other understandings exist between the parties with respéct to the' subject matier of this
agreement, and this agreement supersedes afid discharges any and -all prior promises,
acknowledgemeiits;. represeiitations, Wartanties, agreements or-other und@r&tandiilg_S’fhatf existad

o fay hiave existed between the Pariies.

[SIGNATURES CONTAINED ON'NEXT PAGE]
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