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SETTLEMENT AND RELEASE AGREEMENT

This Settlement and Release Agreement (the “Agreement™) is entered into by and
between Plaintiff Federal Deposit Insurance Corporation as Receiver of Downey Savings and Loan
Association, F.A, (“FDIC-R™), on the one hand, and Defendant Frank S, Belleei dba Tassajara
Yalley Loans {“Defendant” or “Bellect™), on the other hand, and is effective as of April 25, 2811
{the “Effective Dake™). FDIC-R and Defendant are collectively referred to herein as “Setling
Parties™ or individuaily as 3 “Seitling Party.”

RECITALS
This Agreement iIs entered into with respect to the following generalized facts:

On May 7, 2008, Downey Savings and Loan Association, FA, ("Downey Savings™)
filed a complaint against Cesar P. Romero, an individual ("Romere™), Tassajara Valley Loans, an
unknown business entity (“Tassajara™); Hadia Naimyar, an individual ("Naimyar™), and Does |
through 20 (collectively with Belleci hereinafier referred to as the *“Defendants”) generally asserting
causes of action for breach of contract, negligent misrepresentation, and fraud (“Complaint™}. Frank
8. Belleci was named as an additional party. The matter was assigned Case No. 36-2008-00106381.
in the Superior Court of the State of California, County of Orange (the “Action”),

The Action arose out of a $530,400 mortgage loan issued by Downey Savings to

Romero on or about July 26, 2005 (the “Subject Loan”) secured by the real property commoniy
kﬂg‘yn% T — . OagianéQ CA 946{}§ {ﬁ?@ “SUbjé()i Pmpﬁr{'}’q}’

in the Action, Downey Savings asserted claims against Defendants alleging, amony
other things, that Deftendants had submitted to Downey Savings a morigage loan package on behalf
of the Borrower, which loan application contained misrepresentations regarding the Borrower's
mcome and employment.

Downey Savings contended in the Action that, as a result of Downey Savings
reliance upon those misrepresentations and/or inaccuracies, it sustained substantial damages.

Defendants denied the allegations made in the Complaint, Liability in this matter is
disputed by defendants Tassajara Valley Loans and by Frank Belleci. The settlement set forth
herein reflects a desire 1o avoid the emotional stress and expense of Litigation.

On November 21, 2008, Downey Savings was closed by the Office of Thrifi
Supervision pursuant to 12 US.C. § 1821(¢}, the FDIC-R was appointed receiver, In accordance
with 12 U.S.C. § 182 1{d). the FIMC-R as receiver succeeded to all rights, titles, powers and
privileges of the Bank, including those with respect 10 its assels. Among the assets to which the
FDIC-R as receiver succeeded were any and all of Downey Savings’ claims, demands, and causes of
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action that were asserted in the Action,

Settling Parties each desire fo settie and terminate the dispute existing between and
among themn as outlined in the Action as well as all other known or unknown claims they each might
have concerning any of the facts surrounding the transaction, or series of transactions that underlie
the Action, on the terms set forth below,

AGREEMENT

KOW THEREFORE, in congsideration of the promises, andertakings, payments, and
releases stated herein, the sufficiency of which consideration is hereby acknowledged, the
undersigned Settling Parties agree, cach with the other, as follows:

1. Settlement Pavment

1.3, Belleci shall deliver payment 10 Plaintiff’s counsel in immediately available
funds pavable 10 “Law Offices of Sean A. Kading, Client Trust Account”™, In the total amount of
$84.500 and no/ 100 ($84,500.00) (“Seitiement Payment™), The Settlement Payment shall be
defivered via overnight mail to the Law Offices of Sean A, Kading, 30211 Avenida Banderas, Suite
200, Rancho Santa Margarita, California 92688,

1.2 Belleci shall tender an initial payment of not less than $25,000 within forty-
five {43} davs of the Effective Date.

1.3 The balance of the Settlement Payment shall be tendered in quarterly
payments thereafter of not less than $20,000 with the full amount due not later than twelve (12)
months of the effective date.

1.4 Quarterly payments are due on the first of the month and late after the fifth of
the month for each the months of September and December 2011, and March 2012,

1.3 Inthe event that the quarterly payments are not timely delivered to the FDIC-
R, interest shall accrue on all unpaid amounts at the rate of 5% per annum until the date of payment
in fuil.

1.6 Inaddition, and without walving any other rights that the FDIC-R may have,
in the event that all Setlement Funds are not received by the FDIC-R on or before April 25, 2012,
the FDIC-R, in its sole discretion, shall have the right at any time prior to receipt of all Settlement
Funds (including all accrued interest) to declare this Agreement null and void, shall have the right 1o
extend this Agreement for any period of time until it recelves all Settlement Funds (including all
acerued interest), and/or shall have the right to enforce this Agreement against Belleci, in which
event Settling Parties agree to jurisdiction in the Superior Court of Califormia, County of Orange,
and agree o pay all of the FDIC-Rs reasonable attomey’s fees expended in enforcing the terms of
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this Agreement. Any decision by the FDIC-R to extend the terms of this Agreement or 1o accept a
portion of the Seitlement Funds shall not prefudice its rights to declare this Agreement null and void
at any time prior to receipt of all Settlement Funds (including all accrued interest) or o enforce the
terms of this Settlement Agreement; provided however, that in the event the FDIC-R declares this
Agreement nulf and void, the FEXC-R will return all amounts FDIC-R has actually received
pursuant (o this Agreement. :

Z. Security
2.1 The Sertlement Payment shall be secured by g deed of rust against the real
_______ pr(}peﬂ}g;{}mm()ﬁggagwaagl ICt)aeord, CA 94521 (the “Concord

Property™). or such other real property with sufficient equity to the satisfaction of the FDIC, The
Deed of Trust is attached hereto as Exhibit A and incorporated herein.

22 Inthe event of default, FDIC-R shall have the right to immediately foreclose
on frs Deed of Trust secured by the Concord Property. Within five (5} days of receiving written
notice of default, Bellect shall cause 1o be executed and delivered to FDIC-R, and for its benefit, 3
Deed i Licu of foreclosure transferring ownership of the Concord Properiy 1o FDIC-R. FDIC-R
shall have sole discretion in determining whether to conduct a judicial foreclosure, non-judicial
foreclosure, or 10 accept a deed in lieu of foreclosure.

3. Relcases

3.1 Release by the FDIC-R. Effective upon receipt in full of the Settlement
Funds plus any accrued and owed interest and except as provided in Section 3.2, the FDIC as
Recetver of Downey Savings and Loan Assoclation, F.A., and in that capacity alone, fully and
forever releases and discharges Frank §. Belleci dba Tassajara Valley Loans, from and against al]
known actions, proceedings, causes of action, claims for relief, demands, rights, inferests, damages,
fosses, costs, expenses, disbursements {including attorneys' fees and costs), obligations, Habilities
and other ¢laims of every nature whatsoever arising from or related (o the transaction, or series of
transactions, underlying the Action as well as related to any other mortgage loan transaction by and
between Bellect and Downey Savings and Loan Association, FLA. {collectively, the “Claims™).

3.2 Lxpress Reservations From Releases by FDRIC-R Notwithstanding any other
provision, by this Agreement, the FIIC-R does not release, and expressly preserves fully and to the
same extent as if the Agreement had not been executed, any claims or causes of action:

a against the Settling Individuals or any other person or entity for
ability, if any, incurred as the maker, endorser or guarantor of any promissory note or indebtedness
payable or owed by them to FINC-R, the Bank, other financial institutions, or any other person or
entity, including without limitation any claims acquired by FDIC-R as successor in interest to the
Bank or any person or entity other than Bank;
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b, aganst any person or entity not expressly released in this Agreement
inchuding, but not Hmited 1o, Romero, Naimyar, or any other third parties. FDIC-R expressly
reserves the right to continue 1o prosecute any and all ¢laims and causes of action as against these
non-seftling parties; and

e which are not expressiy released in Paragraph 3.1 above.

33 Notwithstanding any other provision, nothing in this Agreement shall be
construexd or interpreted as Himiting, waiving, releasing or compromising the jurisdiction and
authority of the Federal Deposit Insurance Corporation in the exercise of its supervisory or
regulatory authority or to diminish that entity’s ability to institute admimisteative enforcement
proceedings seeking removal, prohibition or any other administrative enforcement which may arise
by operation of faw, rule or regulation.

34 Notwithstanding any other provision, this Agreement does not purport to
walve, or infend to waive, any claims which counld be brought by the United States through either
the Depariment of Jestice, the United States Attorney’s Office for the Northern District of
Califorma or any other foderal agency,

3.5 Release by Belieci. In exchange for the promises herein, Bellgol fully and
forever releases and discharges the FDIC as Receiver for Downey Savings and Loan Association,
F.A., and its agents, representatives, attorneys, officers, and successors-in-interest, from and against
all known actions, proceedings, causes of action, claims for relief, demands, rights, interests,
damages, losses, costs, expenses, disbursements {including attorneys’ fees and costs), obligations,
tiabilities and other clalms of every nature whatsocver arising from or related fo the transaction, or
series of transactions, underlying the Action {collectively, the “Claims™).

3.6 Waiver of Civil Code Section 15842, Each of the Settling Parties expressly
waives andd relinguishes any and all rights and benefits conferred on them by California Civil Code
§1542 and any similar enactment of, or other such rights afforded by, the State of California, the
United States or any other state territory of the United States. Section 1542 of the California Civid
Code states:

“A peneral release does noi extend io claims which the creditor does not know

oF suspect 10 exist in his or her favor at the time of executing the release, which if
known By Bim or her must luve materially affected his ar her setrlement with the
debtor.”

Each of the Settling Partics acknowledges that the effect and import of California Uivil Code §
1542, and the foregoing waiver and relinquishiment of those rights, are understood by them and
made volontarily. Each of the Settling Parties acknowledges that if they hereafier discover facts
different than or in addifion to those that they now know or believe 1o be true, that said release shall
be given full force and effect according to each and all of its express terms and conditions,

SETTLEMENT AND RELEASE AGREEMENT
FDIC/Downey v, Romero, ¢f al.
Paged of 7



Page 5

notwithstanding such different or additional facts. The discovery of such different facts shall not in
any way aher or affect the release contained herein,

4, Dismissal
4.1 Dlismissal of Action As Against Belleci. Forthwith, PlaintifV shall file a

request for dismissal with prejudice of the Complaint as agains? Belleci only, and provide Bellecd
with a conformed copy afier entry of dismissal is made by the Court.

b Waiver of Attorneys’ fees and costs. Upon execution of this Agreement, each of the
Settling Parties shall bear his or its own altomeys” fees and costs in the Action.

6. No Admission of Liability. Neither the existence of this Agreement nor the conduct
of any of the Parties shall constifute or be construed as an admission of liability or any wrongdoing
whatsoever on the part of the Parties.

7. nterpretabion. In the case of any uncertainty or ambiguity regarding any part of this
Agreement, the Janguage shall be construed in accordance with its fair meaning rather than being
iterpreted against the party who caused the uncertainty {0 exist,

8. Parties in Interest Except as expressly stated in this Agreemennt, nothing in this
Agreement, whether express or implied, is intended to confer third-party beneficiary status or to
otherwise confer any rights or remedies on any person or entity (collectively “Third Party™), other
than the Settling Parties. Nor shall any provision hereof afford any Third Party any right of
subrogation, indemnily, contribution, set-off or action over and against any party to this Agreement.

9. informed Consent. Each Party acknowledges that it has selected, or been afforded
the opportunily to select, an attorney of #s choice (o review this Agreement and all related matiers,
Each Party declares that such party has received sufficient information, either through such Party's
own fegal counsel or other sources of such party's own selection, so as to be able to make an
intellipent and informed judgment to enter into this Agreement. bach party further states that each
has read this Agreement in its entirety prior to executing this Agrecment, and that each has executed
this Agreement voluntarily, with competence and capacity {o contract and with knowledge of the
terms, significance and legal effect of this Agreement. By executing this Agreement, it is
understood by each party that substantial rights may be compromised and/or waived in their entirety,

0. Attornevs Fees. If any action, mation of proceeding at law or in equity s instituted
1o enforce or interpret the terms of this Agreement, the prevailing party or parties therein shall be
entitled to an award of reasonable attorneys’ fees, costs, and necessary disbursements, as determined
hy a court of competent jurisdiction, in addition to any other relief to which any of the Settling
Parties may be entitled,
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11, Further Assurances. The Settling Parties shall execute all documents and perform all
acts necessary or appropriate 1o effectuate the performance of this Agreement.

12, Severability. It is intended that any portion of tis Agreement shall be treated as
separate and divisible, and if any paragraphs are deemed unenforceable, the remainder shall
continue to be in full force and effect so long as the primary purpose of this Agreement is
unaffected,

13.  Complete Instrument. This Agreement contains the complete understanding made
between or among the Settling Parties with respect to the claims being settied and released by this
Agreement. This Agreement cannot be amended or modified in any manner except by a writing
executed by sach of the Settling Parlics or by their valid successor(s). Each of the Settling Parties
acknowledges that no representations, warranlies, covenants, assurances or other promises not
specifically set forth in this Agreement have been made by any party in connection with the subjest
matter of this Agreement, nor is any panty relying on any such conduct in entering into this
Agreement. Any negotiations er other communications between the Parties relating to the subject
matter of this Agreement are of no foree or effect and are superseded by this document.

14.  Cowsterparis. This Agreement may be signed in counterparts, and each counterpart
shall have the same force and effect as though the signatures were contained in a single document,
A faxed signature shall be considered an original signature for all purposes under this Agreement.

15, Time of Essence. Time is of the essence of each provision of this Agreement
wherein time is a factor.

16, Applicable Law: Jurisdiction; Yenue. This Agreement shall be governed by and
construed in accardance with the laws of the State of California. Venue shall be the courts located
in Orange County, California, in accordance with applicable law.

17.  Successors and Assigns. The provisions of this Agreement shall bind and inure to
the benefit of the partics hereto and their respective successors and permitted assigns.

IN WITNESS WHEREOF, each of the undersigned Settling Parties have executed this
Agreement effective as of April 25, 2011,

DATED: ?‘/ / 7/ %o u FEDERAL DEPOSIT INSURANCE
CORPORATION AS RECEIVER OF
DOWNEY SAVINGS AND LOAN

By: David T. Bartels Scnier A“""umé?
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Agreement. This Agreement capnot be amended of modified in any mannier except by & writing
executed by each of the Settling Parties or by their valid successor(s). Fach of the Settling Parties
acknowledges that no representations, warranti £5, covenants, assurances or other prontises not
specifically set forth in this Agreement have been made by any party in connection with the subject
matier of this Agreement, nor is any party relying on any such conduct in entering into this
Agrezment. Any negotiations or other communications between the Parties relating to the subject
matter of this Agreement are of no force ar effect and are superseded by this document.

4. Counterparts. This Agreement may be signed in counterparts, and cach counterpart
shall have the same force and effect a3 though the signatures were contained in a single document.
A faxed signature shall be considered an original signature for all purposes under this Agreement,

15, Timeof Essence. Time is of the essence of cach pravision of this Agrepment
wherein time s 2 fagior,

_ 6. Applicable Law: Turisdiction: Venue. This Agreement shall be governed by and
construed in accordance with the laws of the State of California. Venue shail he the courts located
in Orange County, California, in accordance with applicable law,

i7. Successors and Assiens. The provisions of this Agreement shall bind and inure to
the benefit of the parties hereto and their respective successors and permitted assigns,

IN WITNESS WHERLOF. each of the undersigned Settling Partics have excouted this
Agreement cffective as of April 25, 2011,

DATED: FEDERAL DEPOSTT INSURANCE
CORPORATION AS RECEIVER OF
DOWNEY SAVINGS AND LOAN
ASSOCIATION, F.A,

By: David T, Bartels

DATED: C - ZL 2Nl FRANK S, BELLECI dba TASSAJARA VALLEY
LOANS

Y0 Franx petlec
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