Page 1

This Settlement and Release Agreement (MAgreement”™) is made as of thig 3"4’ day of
November, 2012, by, between, and among the following undersigned parties:

Federal Deposit Insurance Corporation, as Receiver of ANB Financial, N.A. (FDIC-R™;
and

St. Paul Mercury Insurance Company (“St. Paul™). Individually, the FDIC-R and St. Paul
may be referred 1o herein as “Party” and collectively as the “Parties.”

RECITALS
WHEREAS:

A Prior to May 9, 2008, ANB Financial, N.A., Bentonville, Arkansas (“Bank™ or
“ANB™) was a depository institution organized and existing under the laws of the State of
Arkansas.

B. On May 9, 2008, the Bank was closed by the Office of the Comptroller of the
Currency (“OCC™ and pursuant to 12 US.C. § 1821{c), the FDIC-R was appointed receiver. In
accordance with 12 U.S.C. § 1821(d), the FDIC-R as receiver succeeded to all rights, titles,
powers and privileges of the Bank, its shareholders, and cm:iit.ors, including right and tide with
respest to the Bank’s assets.

C. Among the assets to which the FDIC-R as receiver succeeded were any and all
claims, cierﬁaxzés, and causes of actions against the Bank’s financial institution bond insurer(s),
inchuding against St. Paul as issuer of the Bond, as that term is defined below.

B2 On June 26, 2009, the FDIC-R submitted four proofs of loss (the “Proofs of
Loss™ 10 St, Paul in connection with four separate claims the Bank previously noﬁiﬁeé St, Paul

about and for which the FDIC-R sought recovery (the “Claims™) under that certain Financial
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Paul to the Bank (the “Bond™).

E. The FDIC-R has asserted Claims against 8t. Paol wnder the Bond, and on June 1,
2011, the FDIC filed st against 8t Paul on certain of the Claims, in the United States Disirict
Court for the Western District of Arkansas: FDIC-R of ANB Financial, NA. v. 8t Paul Mercury
Ins. Co., Case No. 5:11-cv-03133-PKH (W.D. Ark.} (the “Pending Litigation™). The Pending
Litigation is set for trial to commence the week of November 26, 2012.

F. The Parties deern it in their best interests to enter into this Agreement 1o avoid the
unceriainty, trouble, and expense of further itigation.

NOW, THEREFORE, in consideration of the proruises, undertakings, payments, and
releases stated hereln, the sufficiency of which consideration is hereby acknowledged, the
undersigned Parties agree, sach with the other, as follows:

SECTIONI: Paymentto ¥DIC-R

A. The Recitals above are incorporated herein by reference.

B. As an essential covenant and condition to this Agreement, 8t. Paul agrees o pay
to the FDIC-R the sum of Five Million One Hundred Fifty Thousand and 00/100 Dollars
{$3,150,000.00) (the “Scitlement f’uné.s”).

C.  No later than fifteen business days following the execution of & signed original, or
signed originals in counterpartt, of this Agreement by the undersigned Parties to this Agreement
{the “Payment Due Date™), the Settlement Funds shall be delivered to the FDIC-R by direct wire

transfer to the Federal Home Loan Bank of New York, New York Main Office, 101 Park

Avenue, New Y{)I‘k, NY 10 7&95999 Reutizzg Nel ] AecountMNoe| o

credit to FDIC National Liquidation Account OBI ANB Financial, N.A., Bentonville, Arkansas

{FIN 10005) Professional Liability (37100) DIF Fund-contact Bill Smith (972) 761-2639 or

2
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.

Barbara Slott Pegg (904) 256-3855; Reference ANB Financial, N A, Bentonville, Arkansas (FIN
10003) Professional Liability (371003 DIF Fund.
D, In the event that the Settlement Funds are not delivered in full to the FDIC-R by
‘the Payment Due Date, interest shall accrue on all unpaid amounts é‘f the rate of 5% per annum
from such date until the date of payment in full.

E. In addition, and without waiving any other rights that the FDIC-R may have, in
the event that all Settlement Funds are not received by the FDIC-R on or before 30 days
following the Payment Due Date, then the FDIC-R, in its sele discretion, shall have the right at
any time priot 1o receipt of all Settlement Funds {including all accrued interest) to declare this
Agreement mull and void, shall have the right to extézzd this Agreement for any period of time
until it receives all Settlement Funds (including all accrued interest), and/or shall have the right
to enforce this Agreement against St. Paul, which agrees to jurisdiction in Federal District Court
in the Western District of Arkansas and further agrees to pay all the FDIC-R’s reasonable
attomeys’ fees expended in enforving St Paul’s obligation to pay 2hc' Settlement Funds or any
part of them. Any decision by the FDIC-R to extend the terms of this Agreement or to acoept 2
portion of the Settlement Funds shall not prejudice the FDIC-R’s rights to declare this
Agresment mull and void at any time prior to receipt of all Settlement Funds {including all
accrued interest) or to enforce the terms of this Settlement Agreement; provided bowever, that in
the event the FDIC-R deci_a.res this Agreement null and void, the FDIC-R will returmn all amounis
paid fo it under this Agreement by Si Paul. The Parties further agree 1o the jursdiction of the
Federal District Court in the Westem District of Arkansas to resolve any other disputes related to
the enforcement of the terms of this Agreement {other than with respect 10 the matters addressed

in Section Ii C, below). In the event the FDIC-R declares the Agresment null and void, the
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Parties agree that all statutes of limitation or timing defenscs with respect to Clairs that the
EDIC-R, had against St. Paul prior to the date of the Agreement, including those asserted in the
Pending Litigation, are totled from the date of the Agreement until fifteen (15) days after the
Agreement iz declared pull and void.

F. Upon execution of this Agreement by all Parties, the FDIC-R and St. Paul shall
file a joint motion in the Pending Litigation requesiing the Court to enter an Order staying the
action until completion of the Agreement. Upon receipt of all Settlement Funds and full
compliance with the terms of the Agl*eemmt by St. Paul, the FDIC-R and 8¢, Paul will joimly file
a stipulation of voluntary dismissal under Fed. R. Civ. P. 41 (a)}(1XA)Gi), that provides the
dismissal of the Pending Litigation 1s with prejudice, and that each paz’ty is to bear its own costs

and attorney's fees.

SECTION IX: Releases
A. Release of 8t Paul by FDIC-R.

Effective upon payment by St Paul of the Settlemnent Funds, together with any accrued
interest, the FIDIC-R, for itself and its predecessors, successors and assigns, hereby releases and
discharges St. Paul, hts paremts, subsidiaries, affiliates and reinsurers, and their respective
employess, officers, directors, agents, representatives, predecessors, suceessors and assigns, from
the Clairns, including but not limited to any and all claims, demands, obligations, damages,
actions and causes of action, direct or indirect, in law or in equity, statutory, rion-contractual, or
in tort, that the FDIC-R alieged or could have alleged against $t. Paul in connection with the
Claims, or the Proofs of Loss, or the Pending Litigation, or the Bond, or which the FDIC.R did
allege or could have alleged against St, Paul that arise from or relate to any Claims agserted by

the FDIC-R under the Bond, St. Paul’s adjusting of such Claims, or otherwise arige from, relate
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to or concem the Bond and agrees that any interest it may have under the Bond is extinguished;

provided that, this release shall not extend to or affect any other St. Paul policy of insurance,

including but not limited to directors” and officers’ liability Policy Nof -~} op-the

B, case of FDIC]

Effective simultancously with the release granted in Paragraph 11LA. above, 8t Paul, for
itself and its predecessors, successors and assigns, and on behalf of its parents, subsidiaries,
affiliates and reinsurers, and their successors and assigns, hereby releases and discharges the
FDIC-R and its employces, officers, direciors, agents, representatives, predecessors, successors
and assigns, from ény and all claims, derpands, obligations, damages, actions, and causes of
action, direct or indirect, in law or in equity, that arise from or relate to the Proofs of Loss, the
Claims, and/or the Bond including but not limited to any rights of subrogation, legal, equitable,
or otherwise,

. Waiver of Subrogation by St. Paul.

St. Fanl agrees 1o and hereby does irrevocably waive any rights of subrogation it may
have relating to the Claims, including without limitation those arising from St. Paul’s payment of
the Settlement Funds, or invelving the underlying properties, assets or claims involved in the
Claims and all rights to recovery thereof (“Rights of Recovery”). St Paul agrees that the FDIC-
R may retain, a;ei}, transfer, or otherwise dispose of such Rights of Recovery as it sees fit in its
sole discretion, and retain the proceeds (if any) thereof and any such present or future retention
or disposition of such Rights of Recovery shall not serve to modify, alter, increase, decrease, or
otherwise affect the consideration due under this Agreement or the monetary amount being paid
by St. Paul.
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D.  Exopress Reservations From Releases.

1. Notwithstanding any other provision, by this Agreement, the FDIC-R does
not release, and expressly preserves fully and to the same extent as if’ the Agreement had not
been executed, any claims or causes of action: |

a. against ary person or entity for liability, it any, incurred as the
maker, endorser or guarantor of aﬁy promissory note or indebtedness payable or owed by them to
the FDIC-R, the Bank, other financial institations, or any other person or entity, including
without limitation any claims acquired by the FDIC-R as successor in interest to the Bank or any
person or eptity other than the Bank;

b. against any person or entity not expressly released in this
Agreement, and

| & under or relating to any policy of insurance issued by St Paul (o5
any other insurer) other than the Bond, and

d, which are not expressly released in Section ILA. above.

2 Notwithstanding any other provision, by this Agreement, the 8¢, Paul does
not release, and expressly preserves fully and to the same extent as if the Agreement had not
been executed, any claims or causes of action:

a. against any person or entity for lability, if any, incurred as the
maker, endorser or guarantor of any promissory note or inéabwénesﬁ payeble or owed by them to
the St. Paul;

b. against any person or entity not expressiy releaged in this

Agreement; and
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& urxler or relating to any policy of Insurance issued by St Paul (ot
any other insurer) other than the Bond, and
d. which are not expressly released in Section I1.B. above.

3 Notwithstanding any other provision, this Agreement does not walve any
claims or actions that could be brought by any agency or instrumentality of the United States
government other than the FDIC-R.

SECTION 11, Representations and Acknowledgments
A.  Qwnership of the Claims. The FDIC-R represents and warrants that, pursuant 1o
12 U.8.C. §18214d), the FDIC-R is the current lawii owner of, and that it has not assigned, sold,
or transferred any interest in the Claims.
B. No Addidonal Actions. St Paul hereby agrees that it will not bring, fle, or
otherwise pursue any claims sgainst any party. in relation to the Bond, including any claims for

indemnity or subrogation,

C.  No Admission of Liability. The ondersigned Parties cach acknowledge and agree
that the matters set forth in this Agreement constitute the settlement and compromise of a
disputed claim, and that this Agreement is not an admission or evidence of Hability by either of
them regarding any claim nor is it intended to be, nor shall it be construed as, an interpretation of
the Bond or any other insurance policy. This Agreement shall not be used as evidence, or in any
other manner, before any court or any proceeding (o create, prove, or interpret the obligations or
alieged obligations of 8t Paul under the Bond to any party or non-parly o this Agreement.
Except as provided above, the Parties may use the Agreement in any other proceéding to the
extent deemed relevant and admissible by a cowt and may use this Agresment in any manner as

may be necessary 1o enforce the ferms of the Agreement.
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I3 Cooperative Drafting. The Parties o this Agreement have participated jointly in

the negotiation and preparation of this Agreement.  Accordingly, the Parties agree not to assert
that any other party is the sole or principal drafter of the Agreement. The Parties also agree not to

assert that any canon of construction applicable to sole or principal drafters shouid be applied

against any other party.

nierparts. This Agreement may be executed in counterparts by
one or more of the Parties namad herein and all such counterparts when so executed shall
together constitute the final Agreement, as if one document kad been signed by éli parties hereto,;
and each such counterpart, upon &xe_caﬁcﬁ and delivery, shall be deemed a complete original,
binding the pafty or parties subscribed thereto upon the execution by all parties to this
Agreement.

F. Binding Effect. Each of the undersignéd persons represents and warranis that they
are a party hereto or are authorized to sign this Agreement on behalf of the respective party, and
that they have the full power and authority to bind such party to each and every proviston of this
Agreement, This Agreement shall be binding upon and inure to the henefit of the undersigned
parties and their respective wSurers, agents, hews, executors, administrators, representatives,
attorneys, successors and assigns.

G. No Confidentiality. The Parties acknowledge and agree that this Agreement is &
public document that will need to be disclosed pursuant to 12 US.C. § 1821(s) and other
applicable laws and regulations.

H Construction. The descriptive headings of this Agreement are for convenience

only and shall not affect the construction or interpretation of this Agreement.
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I Notices., If any Party is required to give notice to another Party under this
Agreemnent, such notice shall be (i) delivered personally, (i) sent by Federal Express (or another
recognized ovemight or two-day courder) requesting next or sscond business day delivery, (i)
sent by facsimile, (iv) sent by United States certified or registered mail, postage prepaid, return
receipt requested, or (v} sent by email with a confirmation to be sent the same day by one of the
.me‘thods enumerated above. Any such nofice shall be deemed given when (1) so delivered
personally, (i) if sent by express cowrier, one or two business days (as the case may be)
following delivery to the courder, (iif) on the date sent by facsimile or email, with confirmation of
transmission, if sent during normal business hours of the recipient, or, if not, then on the next
business day, or (v} if sent by certified or registered mail, five business days after the date of
deposit in the United States mail to the respective address of the Party as set forth below, with
copies sent 1o the persons indicated below: |

To the FDIC:

Shane Mecham, Esq, '

The Levy Craig Law Flrm

1301 Ozk Street, Suite 500
Kansas City, MO 64106

Federal Deposit Insurance Corporation
7777 Baymeadows Way West, Room 351F
Jacksonville, Florida 32256

Aun: Barbara Slott Pegg, Fsq.

Te St Paul Mercury Ingurance Co.:
Michae! Keeley

Justin Melkus

Strasburger & Price, LLP
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901 Main Street, Suite 4400
Dallas, TX 75202
Facsimile: (214 6594186
Email

Emal

and

8t. Paul Mercury Inswrance Co.
111 Schilling Road

Atn: Stephen Kranz

Funt Valley, MD 21031
Facsimile: (800} 357-8316
Emai

or to such other address as the recipient party has specified by prior written notice 10 the sending
party {or in the case of counsel, to such other readily ascertainable business address as such
counsel may hereaﬁer maintain}. If more than one method for sending notice as set forth above
is used, the earliest notice date established as set forth above shall control.

L. Choice of Law. This Agreement shall be interpreted, construed and enforced
according to applicable federal law, or in its absence, the laws of the State of Arkansas,

K. Entire Agreement and Amendments. This Agreement constitutes the entire

agreement and understanding between and among the undersigned parties concerning the matters
set forth herein; provided that, the obligations set forth in the previously execufed Confidentiality
Agreement and Protective Order shall remain in effect. This Agreerment may not be amended or
modified except by another writlen instrument signed by the party or parties to be bound thereby,
or by thetr respective authorized aftorney(s) or other representative(s).

L. Reasonable Cooperation. The undersigned Parties agres to cooperate in good faith

to effectuate all the terms and conditions of this Agreement, including doing or causing their

10
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agents and attorneys to do whaiever iy reasonably necessary to effectuate the signing, delivery,
execution, filing, recording, and entry, of any documents necessary to perform the terms of this
Agresment,
M. Advice of Counsel.
Fach Party hereby acknowledges that it has consulted with and obtained the advice of
counsel prior to executing this Agreement, and that this Agreement has been explained to that
party by his, her, or is counsel.

N. Authority to Seftle.

The FDIC-R, for itself and expressly in its capacity of having succeeded to all of ANB’s
claims against S$t. Paul wnder the Bond, and St. Paul, respectively, each warrant and represent
that they are the persons or entities which have collectively all of the interest in any of the
matters sei forth herein, that the Recitals set forth above are material, true and accurate, and that
they have the full right, power, and specific anthority to enter into, exepute and consummate this
Agreemnent,

0. Severabilitv.

If any provision of this Agreement or the application of any provision herein w0 any
person or circumstance is held invalid or unenforceable, only that provision shall be affected, and

the remainder of this Agreement (and the application of such provision 1o other persons or

it
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circumstances) shall remain in full force and effect.

IN WITNESS WHEREQF, the parties hereto have caused this Agreement to be executed

by sach of them or their duly anthorized representatives on the dates hereinafter subscribed.

FEDERAL DEPOSIT INSURANCE
CORPORATION, as Receiver of ANB Financial,
MNA z

Date: November é_, 2012

Date: N&vmbef,z 2012 By |

Title: VI AP () .

i

Print Name: ™17 (4 { Y] LTI
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