@ FEDERAL DEPOSIT INSURANCE CORPORATION, Washington, DC 20429

SHEILA C. BAIR
CHAIRMAN July 7, 2009

Honorable Barbara Lee
House of Representatives
Washington, D.C. 20515

" Dear Congresswoman Lee:

Thank you for your letter regarding the status of the Federal Deposit Insurance Corporation’s
initiatives related to the participation of Small, Minority, and Women-Owned businesses in
procurement related to the federal government’s efforts to resolve the banking crisis. We are pleased
to continue the dialogue begun at the Congressional Black Caucus contracting summit in March of

this year.

The FDIC’s Office of Diversity and Economic Opportunity (ODEQ) administers a Minority
and Women Qutreach Program. This Program secks to ensure, to the maximum extent possible, the
inclusion of minorities and women in all contracts entered into by the FDIC, including entities owned
by minorities and women such as financial institutions, investment banking firms, underwriters,
accountants, and providers of legal services.

It has been the Corporation’s policy to include Minority and Women Owned Businesses
(MWOB) and Small Disadvantaged Business (SDB) vendors to the maximum extent practicable in
its solicitations for services. Our inclusion of MWOB and SDB enterprises has occurred in all
aspects of FDIC procurement, including participation in the resolution and management of assets
from failed institutions.

The FDIC has expanded outreach to MWOBs, SDBs, and Veteran and Disabled Veteran-
Owned Businesses for assistance 1n resolving the banking crisis. We are seeing positive results from
this outreach, with smaller firms explorig new subcontracting, teaming, and limited joint venture
relationships. We also have seen the large prime vendors reaching out to these smaller enterprises
and adding these firms to their corporate databases as sources for future contracting.

Entlosed are detailed responses to the questions raised in your letter. [ also understand that
FDIC staff is scheduled to brief your staff on FDIC outreach efforts and to receive any input and
suggestions they may have.

Your interest in this matter is appreciated. If you have furthcr questions, please contact me at
- (202) 898-6974 or Eric Spitler, Director of the Office of Legislative Affairs, at (202) 898-3837.

Sincerel

Sheila C. Bair

Enclosure



The Legal Division has been participating in Outreach activities with the Division of
Administration and the Office of Diversity and Economic Opportunity at various outreach cvents
referred to above and at recent job fairs held in Dallas, Texas, Arlington, Virginia, and Irvine,
California. In the near future, the Legal Division will conduct an outreach event in New York
City specifically to identify MWOLFs having experience in financial transactions, complex
financial instruments, and related litigation experience. The Legal Division also is continuing
outreach through attendance at various minority bar association conferences referred to above.
Finally, Legal Division staff is endeavoring to increase work assignments made to MWOLFs that
are on the LCA, by encouragmg both direct retention on new matters and co-counseling
arrangements as appropriate in particular cases. |
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SHEILA C. BAIR :
CHAIRMAN July 7, 2009

Honorable Yvette Clarke

House of Representatives .
Washington, D.C. 20515

Dear Congressworman Clarkc

Thank you for your letter regarding the status of the Federal Deposit Insurance Corpomt:on s
initiatives related to the participation of Small, Minority, and Women-Owned businesses in
procurement related to the federal government’s efforts to resolve the banking crisis. We are pleased
to continue the dialogue begun at the Congressional Black Caucus contracting summit in Man:h of

this year.

The FDIC’s Office of Diversity and Ecopomic Opportunity (ODEQO) administers a Minority
and Women Outreach Program. This Program seeks to ensure, to the maximum extent possible, the
inclusion of minorities and women in all contracts entered into by the FDIC, including entities owned
by minorities and women such as financial institutions, investment banking firms, underwriters,
accountants, and providers of legal services.

It has been the Corporation’s policy to include Minority and Women Owned Businesses
(MWOB) and Small Disadvantaged Business (SDB) vendors to the maximum extent practicable in
its solicitations for services. Our inclusion of MWOB and SDB enterprises has occurred in all
aspects of FDIC procurement, including participation in the resolution and management of assets
from failed institutions. -

The FDIC has expanded outreach to MWOBs, SDBs, and Veteran and Disabled Veteran-
Owned Businesses for assistance in resolving the banking crisis. We are seeing positive results from
this outreach, with smaller firms exploring new subcontracting, teaming, and limited joint venture
relationships. We also have seen the large prime vendors reaching out to these. smaller enterprises
and adding these firms to their corporate databases as sources for future contracting.

Enclosed are detailed responses to the questions raised in your letter. I also understand that
FDIC staff is scheduled to brief your staff on FDIC outreach efforts and to receive any mput and
suggestions they may have.

Your interest in this matter is appreciated. If you have further questions, please contact me at
(202) 898-6974 or Eric Spitler, Director of the Office of Legislative Affairs, at (202) 898-3837.

X3

Sincerely,

Sheila C. Bair

Enclosure



@ FEDERAL DEPOSIT INSURANCE CORPORATION, Washington, DC 20429

SHEILA C. BAIR
CHAIRMAN July 7, 2009

Honorable David Scott
House of Representatives .
Washington, D.C. 20515

Dear Congressman Scott: -

Thank you for your letter regarding the status of the Federal Deposit Insurance Corporation’s
initiatives related to the participation of Small, Minority, and Women-Owned businesses in
procurcment related to the federal government's efforts to resolve the banking crisis. We are pleased
to continue the dialogue begun at the Congressional Black Caucus contracting summit in March of

this year.

The FDIC's Office of Diversity and Economic Opportunity (ODEO) administers a Minority
and Women Outreach Program. This Program seeks to ensure, to the maximum extent possible, the
inclusion of minorities and women in all contracts entered into by the FDIC, including entities owned
by minorities and women such as financial institutions, investment banking firms, underwriters,
accountants, and providers of legal services.

It has been the Corporation’s policy to include Minority and Women Owned Businesses
(MWOB) and Small Disadvantaged Business (SDB) vendors to the maximum extent practicable in
its solicitations for services. Our inclusion of MWOB and SDB enterprises has occurred in all
aspects of FDIC procurement, including participation in the resolution and management of assets
from failed institutions.

The FDIC has expanded outreach to MWOBs, SDBs, and Veteran and Disabled Veteran-
Owned Businesses for assistance in resolving the banking crisis. We are seeing positive results from
* this outreach, with smaller firms explonfig new subcontracting, teaming, and limited joint venture
relationships. We also have seen the large prime vendors reaching out to these smaller enterprises
and adding these firms to their corporate databases as sources for future contracting.

Enclosed are detailed responses to the questions raised in your letter. I also understand that
FDIC staff is scheduled to brief your staff on FDIC outreach efforts and to receive any input and
suggestions they may have.

Your interest in this matter is appreciated. If you have further questions, please contact me at
1(202) 898-6974 or Eric Spitler, Director of the Office of Legislative Affairs, at (202) 898-3837.

Sincerely,

Sheila C. Bair

Enciosure
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SHEILA C. BAIR
CHAIRMAN July 7, 2009

Honorable Al Green
House of Representatives
Washington, D.C. 20515

Dear Congressman Green:

Thank you for your letter regarding the status of the Federal Deposit Insurance Corporation’s
initiatives related to the participation of Small, Minority, and Women-Owned businesses in
procurement related to the federal government's efforts to resolve the banking crisis. We are pleased
to continue the dialogue begun at the Congressional Black Caucus contracting summit in March of

this year.

The FDIC’s Office of Diversity and Economic Opportunity (ODEO) administers a Minority
and Women Outreach Program. This Program seeks to ensure, to the maximum extent possible, the
inclusion of minorities and women in all contracts entered into by the FDIC, including entities owned
by minorities and women such as financial institutions, investment banking firms, underwriters,
accountants, and providers of legal services.

It bas been the Corporation’s policy to include Minority and Women Owned Businesses
(MWOB) and Small Disadvantaged Business (SDB) vendors to the maximum exteént practicable in
its solicitations for services. Our inclusion of MWOB and SDB enterprises has occurred in all
aspects of FDIC procurement, including participation in the resolution and management of assets
from failed institutions.

The FDIC has expanded outreach to MWOBSs, SDBs, and Veteran and Disabled Veteran-
Owned Businesses for assistance in resolving the banking crisis. We are seeing positive results from
this outreach, with smaller firms exploritg new subcontracting, teaming, and limited joint venture
relationships. 'We also have seen the large prime vendors reaching éut to these smaller enterprises
and adding these firms to their corporate databases as sources for future contracting.

.Enclosed are detailed responses to the questions raised in your letter. I also understand that
FDIC staff is scheduled to brief your staff on FDIC outreach efforts and to receive any input and
suggestions they may have.

Your interest in this matter is appreciated. If you have fiirther questions, please contact me at
1202) 898-6974 or Eric Spitler, Director of the Office of Legislative Affairs, at (202) 898-3837.

incerel

Sheila C. Bair

Enclosure



'Rtspbnse to questions regarding onfreach
to Small, Minority, and Women-owned Businesses

Provided by the Federal Deposit Insnrance Corporation’s
Office of Diversity arid Economic Opportunity

Q1: How will FDIC ensure Small, Minority and Women owned business access to and
participation in, FDIC programs designed to assist in the economic recovery?

Al: The FDIC conducts nationwide outreach events to provide Minority and Women-Owned
Businesses (MWOBs), Minority and Women Owned Law Firms (MWOLFs), as well as Small
Disadvantaged Businesses (SDBs) and Veteran and Disabled Veteran Owned Business, with
information on the FDIC’s contracting activities. We cncourage their participation as both prime
and sub-contractors.

The FDIC has conducted five “Doing Business with the FDIC” seminars this year since March
and expects to schedule three or four additional seminars by the end of August. The seminars
already completed have drawn more than 1,400 attendees, and these businesses have been added
. to our MWOB, MWOLF, and contracting databases. Additionally, we continue to participate in
outreach conferences with the Black Enterprise Entrepreneurs, Women in Business, LULAC,
National Council of La Raza, NAACP, National Bar Association, National Urban League,
Hispanic Chamber of Commerce, the Hispanic Bar Association, the Congressional Black
Caucus, the Asian Pacific Bar Association, and the National Minority Supplier Development
Council.

MWOBs and others also can leam about doing business with the FDIC by visiting our website:
http://www.fdic.gov/buying/soods/index.html, where they will find instructions on how to
provide the FDIC with information about their company, which we will enter into our Contractor
Resource List. This system organizes and maintains corporate capability statements submitted
by firms seeking future business with the FDIC. Our program managers and contracting officers
use this system to identify sources for solicitation. The web page also contains points of contact
and telephone numbers for various FDIC prime contractors. These prime contractors will

- provide services in support of failed financial institutions and may have subcontracting
opportunities for the MWOBs.

MWOLFs can find information regarding opportunities for represcntmg the FDIC on our website
at http.//www.fdic.gov/buying/legal/ocbrochure/index.html.

Q2: Please provide the number of FDIC Requests for Proposals (RFPs) which contain
incentives for large firms to partner or joint venture with Small Minority and Women
Owned Businesses.

A2: Where subcontracting opportunities exist, FDIC RFPs will contain language encouraging

offerors to subcontract with MWOBs and SDBs. Current law prohibits the FDIC from placing

incentives in RFPs for large firms that partner or joint venture with MWOBs or SDBs. However,
many of our prime contractors are participating voluntarily in the Doing Business with the FDIC



seminars providing valuable information on how to partner, joint venture, and sub-contract with
them. :

Q3: Please explain FDIC's weighted evaluation process and criteria to assure Small,
Minority and Woman Owned Business participation in large business Proposal Responses.

. A3: Evaluations of most large dollar acquisitions at the FDIC are based on a best value
approach, in lieu of a price-only approach. The best value approach typically involves the.
assigning of points to various factors of the offeror’s technical proposal, along with establishing a
confidence rating based on past performance, as well as an analysis of price. The relative
importance of the technical proposal's ratings to the ratings for past performance and price may
vary from one RFP to another.

After the proposals of all offerors have been evaluated, the FDIC performs an analysis to
determine which offeror(s) will provide the overall best value to the FDIC. Offerors who are
MWOBS, or those who partner with and subcontract to MWOBs do not receive any additional
wcxght or incentives in the evaluation process.

Q4: Please provide the number of RFP opportunities specifically designated for Small
Minority and Women Owned Business.

A4: The FDIC does not have the statutory authority to set aside acquisitions for MWOBS,
MWOLFs, or SDBs. However, FDIC does have a statutory requirement to engage in outreach
activities and provide opportunities to MWOBs and MWOLFs to the maximum extent
practicable, and therefore, members of FDIC acquisition teams are encouraged to include
MWOBSs and SDBs on their solicitation lists whenever possible. Also, for acquisitions with an
estimated dollar value of $100,000 or more, staff of the Office of Diversity and Economic
Opportunity may recommend the addition of sources to be included on the solicitation list.

Q5: Please provide the number of contract awards to Small, Minority and Woman Owned
Businesses.

AS: For 2008, 48 of 293 (16 percent) of total awards were issued to MWOBSs or SDBs. Of the
$651.83 million awarded in 2008 for the 293 awards, $201.72 million (31 percent) went to
MWOB or SDB prime contractors and subcontractors.

For the first quarter of 2009, 61 of 194 (31 percent) of total awards were issued to MWOBs or -
SDBs. Of the $427.77 million awarded during the first quarter of 2009 for the 194 awards,
$183.58 million (43 percent) went to MWOB or SDB prime contractors and subcontractors.

Regarding law firms having legal services agreements with the FDIC, the Corporation maintains
a List of Counsel Available (LCA), which includes firms that are eligible and qualified to
represent the FDIC on a variety of legal matters. As a result of efforts undertaken by the FDIC
Legal Division over the past six to eight months, there has been a significant increase in the
pumber of MWOLFs among the law firms included in the LCA, and our efforts are ongoing.
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ECogress of the United States -
Washington, BE 20515

June 19, 2009

The Honorable Sheila Bair

Federal Deposit Insurance Corporation
550 17 Street NW, Room 6028
‘Washington, D.C. 20429

Dear Chairwoman Bair,

The Federal Deposit Insurance Corporation®s (FDIC), Division of Adminisration and the
Acquisition Services Branch have, in the past, been committed 1o ensuring the broad based
participation of minority and women owned businesses in its procurements. We believe that
participation by Small, Minority, and Women Owned business enterprises in the Public Private
Investment Program (PPIP), the Troubled Asset Relief Program (TARP), the Term Asset Backed
Securities Lending Facility (TALF) and other programs at the Treasury, the Federal Reserve, the
Federal Deposit Insurance Corporation, and the Federal Housing Finance Agency are essential to
effectively rebuilding the American economy. o

It is our understanding that the FDIC is preparing to initiate a series of acquisition activites
which are specific to rebuilding the economy and undergirding the most vulnerable coromunities
touched by the economic downturn. It is imperative that minority and women owned firms
participate in the FDIC's economic recovery efforts, particularly in the accounting operations,
monitoring and oversight functions, as they move forward.

There is wide spread interest, on the part of these minority firms, 1o participate in the competitive
acquisition process. Many of the qualifiéd and successful minority and woman owned firms, that
are working to economically empower America’s diverse communites, inforn us that they
remain outside of the competitive process, for these acquisitions. They also tell us that unless the
Federal agencies provide avenues for participation and encourage large financial instnutions to
partmer or enter into joint ventures with these firms, they may continue to be excluded from
making a valuable contribution and commitment to our economic recovery.

We respectfully ask that your office brief our Members regarding FDIC's plans to enhance
minority and waman owned business participation in the economic recovery efforts at the FDIC.
We respectfully ask that you provide the following information conceming FDIC's acquisition
efforts going forward, an a monthly basis:

~ How will the FDIC ensure Small, Minority and Women owned businesses access ro and
participation in, FDIC programs designed to assist in the economic recovery?
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Please provide the number of FDIC Requests for Proposals (RFPs) which contain incentives
Jor large firms to partner or joint venture with Small Minority and Women Owned

Businesses.

Please explain FDIC ‘s weighted evaluation process and criteria 10 assure Small, Minority
and Woman Owned Business participarion in large business Proposal Responses.

= Please provide the number of RFP opportunities specifically designated for Small Minaritil
and Woman Owned businesses.

- Please provide the number of contract awards to Small, Minority and Woman Owned
Businesses.

We hope that we can continue to work together to meet this economic crisis head on and to
cnsure that the recovery is shared by all Americans. We look forward to working with you on
this impartant matter. Please contact me or my staff with any questions conceming this letter.

‘Sincerely,

Cénpressman Keith Ellison

i

Congressman David Scott

man Yvette Clarke
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SHEILA C. BAIR
CHAIRMAN July 7, 2009

Honorable Paul Kanjorski
House of Representatives :
Washington, D.C. 20515

Dear Congressman Kanjorski:

Thank you for expressing your concerns about the availability of credit in this
challenging economic environment, and I appreciate the invitation to participate in the
congressional policy dinner. Although I am unable to attend this event, I look forward to
participating in your policy discussions on the future of financial services regulation.

I agree with you that credit availability is a critical component of our national
economic recovery efforts. Banks play an extremely important role in providing loans to
businesses and consumers on Main Street, and this, in turn, promotes economic growth
and job creation across the country. Unfortunately, we also have observed that some
lenders are curtailing lending in an effort to reduce credit concentrations, preserve capital,
and manage an increasing volume of problem loans.

I assure you the FDIC and the other bank regulatory agencies understand the
macroeconomic risks that could arise from a credit crunch. We have encouraged banks
to continue making loans to creditworthy customers and work with borrowers that are
having difficulty remaining current on their payments. On November 12, 2008, the
banking agencies issued the Interagency Statement on Meeting the Needs of Creditworthy
Borrowers (a copy of which is attaghed), which encourages financial institutions to lend
prudently and responsibly to creditworthy borrowers and work with borrowers to
preserve homeownership and avoid preventable foreclosures. This Statement presents
the federal banking supervisors’ formal position on credit availability; however, banks
make their own decisions on extending or modxfymg credit based on internal
underwriting standards, risk appetite, and financial operating position. The FDIC
strongly supports banks that are prudently extending credit at this time as they are thc
lifeblood of credit in our economy.

If you have further questions, please feel free to contact me at (202) 898-6974 or
Eric Spitler, Director of Legislative Affairs, at (202) 898-3827.

Sincerely,

Sheila C Bair
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The Honorable Sheila C, Bair . JUN 2 4 2009
Chairman
Federal Deposit Insurance Corporation . ‘
550 17th Street, NW, Room 6028 , OFFICE OF LEGISLATIVE AFFAIRS

Washington, DC 20429-9990
Dear Sheila:

Thank you once again for your prompt response to the invitation to appear at our
policy dinner to discuss your thoughts on the future of financial services regulation.
‘While you could not attend this particular event, I bope that you can participate at a
similar dinner with Members of Congress in the near future, With our sponsor, the
Bipartisan Policy Center, Capital Markets Subcommittee Ranking Member Scott Garrett
and I have hosted some very informative and thoughtful conversations with 2 number of
highly regarded financial minds. Your voice would be a welcome complement to the
views expressed by our previous speakers.

On .another matter, through recent conversations with business leaders, it has
come to my attention that the decisions of bankers to cut back on current credit lines or to
limit new loans continue to hamper efforts to promote economic growth and create jobs.
This lack of credit availability has affected particular regions of the country especially
hard. For example, just the other week construction at the Fontainebleau Las Vegas
resort came to a halt because its developer filed for bankruptcy after a group of lenders
ended their support for the multi-billion dollar project. Without access to financing,
cconomic development projects like this one are unfortunately getting suspended or never

getting off the ground.

As you probably recall, we faced similar circumnstances during the savings-and-
loan crisis. At that time, federal banking regulators acted to encourage borrowing and
lending to businesses as a means of spurring economic growth. For businesses to remain
operational through the curmrent economic crisis and for new projects to get underway, our
banking regulators must take similar action once again to grant forbearance and promote
credit availability. As aresult, I wrge the Federal Deposit Insurance Corporation to
encourage banks to expand access to credit, in any appropriate manner, so that big and
small businesses alike can weather this economic crisis and so that we can maintain and

create much-needed jobs.
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In closing, thank you for considering my views on these important matters. 1lock
forward to your participation at a dinner hosted by the Bipartisan Policy Center in the
near future and to learning more about what the Federal Deposit Insurance Corporation is
doing to promote growth during these difficult economic times.

Paul E. Kanj
Member of Congress
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Federal Deposit Insurance Corporation
550 17th Street NW, Washington, DC 20429 Ofice of Legislative Afiairs

July 15, 2009

Honorable Mary Jo Kilroy
House of Representatives
Washington, D.C. 20515

Dear Congresswoman Kilroy:

Thank you for your comments concerning the Federal Deposit Insurance Corporation’s Proposed
Rule on the Transaction Account Guarantee program. I can assure you we will carefully
consider your concerns and those of the other commenters.

We appreciate for your interest in this important issue. If you have further questions, the Office
of Legislative Affairs can be reached at (202) 898-7055.

Sincerely,

S Eric J. Spitler
Director
Office of Legislative Affairs
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House oF REPRESENTATIVES
WasHINGTON, D.C. 20515

Mary Jo KiLroy

1STH DisTricT, Onio Ju]y 8, 2009

The Honorable Sheila C. Bair

Chair, Federal Deposit Insurance Corporation
550 17th Street, NW

Room 6028

Washington, D.C. 20429

Comments RIN 3064-AD37
Dear Chairwoman Bair:

I am writing to urge you to consider the impact the Federal Depository Insurance Corporation’s (FDIC)
forthcoming decision on the Transaction Account Guarantee (TAG) program will have on community
banks and the local communities they serve.

Community banks have been particularly helped by the TAG program, which provides non-interest
bearing accounts a full guarantee for deposits held at FDIC-insured depository institutions. Local
businesses use non-interest bearing accounts for large payroll deposits, and during the financial crisis the
TAG program provided businesses with a guarantee that their assets were safe. Since its inception, the
TAG program has helped over 7,100 institutions secure over $700 billion of assets.

An abrupt halt to the program could ad\;erse]y impact local economies. The TAG program has
significantly helped local banks and the communities they serve secure their assets. While the financial
system is better now than as in,October, community banks continue to fail at an alarming rate.

Furthermore, the proposed fee increase, from 10 basis points to 25 basis points assessed against deposits
insured under the program, is unnecessary and excessive and would add an additional burden on
community banks struggling to provide lending to help spur their local economies.

Thank you for taking the time to hear my concerns and to consider how community banks will be
impacted by your decision.

Sincerely,

ary Jo y
U.S. House of Representatives
Ohio’s 15th Congressional District

O = 0



14. In what year, and by what means were Superior’s mortgage securities moved to
market through Merrill Lynch? Who were the individuals involved in those
transactions at Superior and at Merrill? Were third parties or other brokerages or
investment banks employed to move this paper? If so specify. By year, what
volume and amount of such mortgage securities were sold to Merrill Lynch?
Were Fannie Mae and Freddie Mac engaged, and how and when?

15. In 1986, Congress passed a new Tax Reform Act which created the Real Estate
Mortgage Investment Conduit to facilitate collateralized mortgage obligations.
Knowing everything your agency knows today about the subprime crisis, to what
extent did this act contribute to the mortgage crisis America is facing today?
Why?

16. During its existence, do records indicate Superior, or any of its subsidiaries,
conducted any major financial transactions through or with the following firms:
Wasserstein Perella, Dresdner Bank, Carlyle Group?

Thank you very much for your attention to these issues. If you should need to
contact my office, please call Julia Andrews of my staff at 202-225-4146 or email her at

julia.andrews@mail.house.gov.

MARCY
Member of Congress
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Federal Deposit Insurance Corporation
550 17th Street NW, Washingion, DC 20429 ) Office of Lagistative Afiairs

July 17, 2009

Bonorable Bill Nelson
United States Senate
Washington, DC 20515

Dear Senator Nelson:

- Thank you for your letter regarding requests for federal financial assistance under the Troubled

Asset Relief Program’s (TARP) Capital Purchase Program (CPP) b_
As you may know, the Federal Deposit Insurance
Corporation is actively engaged with the U.S. Department of the Treasury (Treasury) and the

other federal banking agencies in considering TARP applications filed by banking institutions.
In our role as primary federal supervisor for state nonmember institutions, the FDIC makes a
recommendation on each TARP application it receives to the Treasury, which ultimately
determines if an institution may participate.

The FDIC received a TARP CPP application fro
Florida on October 28, 2008. The institution was advised of the FDIC’s recommendation

to Tréasury concerning the TARP CPP request on June 12, 2009. The Corporation also received
a TARP Capital Assistance Program (CAP) application from the institufion that was filed on
May 7, 2009. The CAP application is in process of being reviewed.

The Office of Thrift Supervision (OTS) is the primary federal regulator fo
Consequently, we have taken the liberty of forwarding your inquiry to the
OTS for consideraton. '

Your interest in this matter is appreciated. If you have further questions, the Office of
Legislative Affairs can be reached at{202) 898-7055.

Sincerely,
Eric J. Spitler
Director .
Office of Legislative Affairs
cc: Congressional Affairs
Office of Thrift Supervision
1700 G Street, N.-W.

Washington, D.C. 20552
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Hnited States Benate
WASHINGTON, DC 205100905
June 26, 2009
BILL NFLSON
FLORIDA
Mr. Eric Spitler .
Director of Legislative Affairs

Federal Deposit Insurance Corporation
550 17th Street Northwest, Room 6076
Washington, District of Columbia 20429-0002

Dear Mr. Spitler:

1 am referring the enclosed inquiry from my constituent regarding the TARP Capital
Assistance Program application o

My constituent would appreciate an update on the status of their application. Please
respond directly to him and send a copy to me.

The Honorable Bill Nelson

United States Senate

Washington, DC 20510

Attention: Stephanie Mickle (202-224-1554)
I thank you for your attention to this matter.

Sincerely,
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July 17, 2009

The Hohorablé Sheila C. Bair
Chairman

Federal Deposit Insurance Corporation
550 17™ Strect, N.W.

Washington, D.C. 20429

" Dear Chairman Bair:

On behalf of the Senate Commtittee oh Banking, Housing, and Urban Affairs, I am writing to
confirm that you will testify befors the Committes at our hearing entitled “Bstablishing a Framework
for Systemic Risk R.egu.latlon.” The heating is scheduled for Thursday, July 23, 2009 at 9:30 am in
Room 538 of the Dirksen Senate Office Building.

The Banlking Cammities is continuing 4 series of hearings on the modemization of the financial
regulatory framework, which must be based on lessons leamned from the current financial crisis and
desigried to safefuard tonsimmers and foster #ipbust ecodomy.

The Commiftee tequests that your testimony discuss the meyits of the Administration’s proposa] for
regulating systemic risk and for reselving systemically importaiit financial companies that woulik:

o provide néw authority to tlie Fedetal Reserve to identify, regulate and supervise all financial
companies (which could include nonbanks such as sectifities and insurance compatiies)
considered systemically important, while also establishing a council of finaneial regulators
sérving an advisory fimction; and

o create a new resolution regime to provide a framework for the orderly résolution of
systemically important bapk holding companics and other nonbank financial companies.

If you believe that a framework for systemic risk regnlation camprised of an enhanced Federal
Reserve and ait advisory council is not appropridte or adequatk, the Committee requests your iestimony
on any alternetive approaches. In describing an altemnative approach, you may want to consider the
following:

¢ How should a systemic risk regulatory authority be structured? Should there be 2
governing board consisting of finahcial regulators and an independently appointed head?
Should there be foll-time professional staff?
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o What powets would a systemic dsk regulatory authority need? Should it bave the power to
obtain information or assistance from financial regnlators? To direct financial regulators to
take specific actions? To promulgate regulations to mitigate systemic risk?

Inaddrtxon,tthomimtme aﬂsyoutodlscuss

. howsystemmnskshmxldbed:ﬁnedandtowhatexb:mtherezsaneedfm'asystcmmnsk
regulatory anthority;
¢ liow a systemic risk régulatéry authority should interact with financial regulators;
¢ how resolution of systemically important financial companies should be funded; and
 the need for international coordination, especially with regard to a resolution regime.
For pnrposes of the Committee Record and printing, your written $tatement must be subimitted in

electronic form by either email to ;@g_&s;ﬁ@__gmm and
dawn._ratliff@banking senate.gov, or on a CDRW in WordPerfect (or othier comparable program)
format and typed double spaced. Also, two ORIGINAL copies of the staterment must be included for

the printers, along with 73 copies for the use of Commiites members and staff, Your statement should
be serit rio later than 24 hours prior o the hiearing. You should éxpect to have approximately 5 miriutes
1o provide oral testimony at the hearing. Yourfullstatemcntwiﬂbcmadepmafﬂ;ehcarhgrmrd

If you have any questions regarding this bearing; please contact Charles Yi at 202-224-1564.

Sincerely,

- CHRISTOPHER J. DODD
' Chii .
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" Federal Deposit Insurance Corporation
550 17th Street NW, Washington, DC 20429 Office of Legislafive Affairs

July 17, 2009

Honorable Allyson Y. Schwartz
Representative, U.S. Congress
7219 Frankford Avenue
Philadelphia, Pepnsylvania 19135

" Dear Congresswoman Schwartz:
Thank you for your most recent letter on behalf ngarding the status of
Mpﬁcaﬁon for deposit insurance. ' ‘

As you know from our previous correspondence, the Federal Deposit Insurance Corporation met
with and other organizers. _Since that meeting, we have received additional

info on regarding the application o This information, along with previously
submitted materials, is being reviewed and processed.

1 assure you that our deposit insurance application process is thorough, carefully evaluating the
seven statutory factors listed in Section 6 of the Federal Deposit Insurance Act. These factors
assess the financial history and condition of the proposed depository institution and its parent
organization, capital structure, proposed oversight and management, earnings prospects,
activities to be conducted, convenience and néeds of the community to be served, and potential
risks to the Deposit Insurance Fund.

Also important to the assessment of the deposit insurance application is the complexity and

" unique nature of the underlying proposal and business plan, including the conditions “inder which
the proposed institution will operate. This framework helps ensure the viability and long-term
success of each applicant. ‘

Your interest in this matter is appreciated. If you have further quesnons, the Office of
Legislative Affairs can be reached at (202) 898-7055.

Sincerely,

Eric ]. Spitler
Director
Office of Legislative Affairs
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SHEILA C. BAIR
CHAIRMAN July 21, 2009

Honorable Corrine Brown
House of Representatives
Washington, D.C. 20515

Dear Congresswoman Brown:

Thank you for your letter regarding the Federal Deposit Insurance Corporation’s East
Coast Temporary Satellite Office in Jacksonville, Florida. I appreciate your interest in this
matter and your offer of assistance.

The lease for this office was executed on May 6, 2009. In accordance with FDIC Leasing
Policy, staff ran a competitive process to select a site for the temporary office. The boundaries
for the lease competition included downtown and suburban Jacksonville. FDIC staff received
assistance in this process from our national broker, Grubb and Ellis. Landlords with available
vacant space were issued a Request for Proposals (RFP) on March 5, 2009, which set forth
detailed financial and qualitative requirements.

. On March 11, 2009, proposals were submitted by four landlords, two from downtown

and two from suburban Jacksonville. These proposals were evaluated against the criteria in the
RFP. A detailed financial and qualitative analysis was performed on each, which resulted in the
selection of the best value offer at 7777 Baymeadows Way. The best value decision considered
the FDIC’s mission, as well as cost and the qualitative criteria listed in the solicitation. A
business case with the results of the competition was presented to the FDIC Board of Directors
and approved on April 23, 2009. Plans are now underway to staff the office and occupy the
space. Itis urgent that this site become operational at the earliest possible date.

If you have further questions or comments, please do not hesitate to contact me at (202)
898-6974 or Eric Spitler, Director of Legislative Affairs, at (202) 898-3837.

Sincerely,

Sheila C. Bair



. LA0G -10L5
apeiliandi Congress of the United States e oot
Ranronzn, Prvives v Hozsomcun Maromn, House of Representatives (3 7298 Rersurs ouss e B
o S Washington, DC 20515 : "‘:ﬁﬁ
o ATHES ~ CORRINE BROWN 5 e —
MEMBERSHIPS: 3D DISTRICT, FLORIDA N
e Con on et msm ~ June 23, 2009 P, 08 32721
e L,
P e s ' pemien

The Honorable Sheila C. Bair FDIC it
Chairwoman, Federal Deposit Insurance Corporation
550 17" NW JUL -2 2009
Washington, DC 20429-0002
| OFFICE OF LEGISLATIVE AFFAIRS
Dear Chairwoman Bair,

T am excited that the FDIC is opening an office at 7777 Baymeadows Way in the Jacksonville,
Florida, arca. I am confident that the FDIC will do everything it can to resolve the current
banking problems in the Southeastern United States.

While I am deeply appreciative of the FDIC’s decision to create 500 jobs in Jacksonville, I am
disappointed that a downtown office location was not selected. The leasing of space and the
focusing of jobs in the downtown Jacksonville area would greatly amplify the economic benefits
of the FDIC’s move into the region. Furthermore, the FDIC would benefit from the world class
transportation infrastructure that serves downtown Jacksonville.

I understand that Executive Orders 13006 and 12072 which recommend locating federal agencies

- on historic and downtown properties is not mandated for the FDIC. However, I would urge you
to take into account the reasoning within these Executive Orders and reconsider the FDIC’s
current location. The FDIC peeds to make the most economically prudent decision and I speak
for Mayor John Peyton and myself when I say we will assist in any way we can.

Sincescly,

Corrine Brown
Member of Congress

' PRINTED ON NECYCLED PAPER
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SHEILA C. BAIR : July 21, 2009
CHAIRMAN

Honorable Nydia M. Velazquez
House of Representatives
. Washington, D.C. 20515

Dear Congresswoman Velazquez:

Thank you for your letter regarding recent developments in the reform of the over-the-
counter (OTC) derivatives market. I'have and continue to be a strong proponent for addressing
the systemic risk inherent in the OTC derivatives market, and I support reforms that would
encourage the trading of derivatives on federally regulated exchanges or clearing through central
counterparties (CCPs).

As compared with OTC derivatives, derivatives traded on exchanges and suitably
structured CCPs will tend to be simpler and more standardized, and have both greater liquidity
and greater certainty of timely payment. These attributes are beneficial to the end users of these
products who have a legitimate need to hedge risks arising in the normal course of business, and
to the stability of the financial system as a whole.

Needed reforms include strong capital requirements to address the higher credit and
liquidity risks associated with OTC derivatives, while recognizing the risk reduction benefits of
exchanges and some CCPs. Other needed reforms include enhanced market transparency,
substantially improved data capture so that regulators can better identify and address risk
concentrations, and strong protections against market manipulation and fraud, including specific
position limits where necessary. Moreover, market participants involved in derivatives activities
should not be able to avoid such requirements by their choice of regulator or other creative legal
structuring of the activity.

1 appreciate the efforts of the Financial Services Committee to ensure regulators have the
authority to implement reform of the OTC derivatives market. If you have any questions, please
do not hesitate to call me at (202) 898-6974 or Eric Spitler, Director, Office of Legislative
Affairs at (202) 898-3837.

Sincerely,

Sheila C. Bair
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SHEILA C. BAIR July 21, 2009
CHAIRMAN .

Honorable Patrick T. McHenry
House of Representatives
Washington, D.C. 20515

Dear Congressman McHenry:

Thank you for your letter regarding recent developments in the reform of the over-the-
counter (OTC) derivatives market. Ihave and continue to be a strong proponent for addressing
the systemic risk inherent in the OTC derivatives market, and I support reforms that would
encourage the trading of derivatives on federally regulated exchanges or clearing through central
counterparties (CCPs).

As compared with OTC derivatives, derivatives traded on exchanges and suitably
structured CCPs will tend to be simpler and more standardized, and have both greater liquidity
and greater certainty of timely payment. These attributes are beneficial to the end users of these
products who have a legitimate need to hedge risks arising in the normal course of business, and
to the stability of the financial system as a whole.

Needed reforms include strong capital requirements to address the higher credit and
liquidity risks associated with OTC derivatives, while recognizing the risk reduction benefits of
exchanges and some CCPs. Other needed reforms include enhanced market transparency,
substantially improved data capture so that regulators can better identify and address risk
concentrations, and strong protections against market manipulation and fraud, including specific
position limits where necessary. Moreover, market participants involved in derivatives activities
should not be able to avoid such requirements by their choice of regulator or other creative legal
structuring of the activity. -

I appreciate the efforts of the Financial Services Committee to ensure regulators have the
authority to implement reform of the OTC derivatives market. If you have any questions, please
do not hesitate to call me at (202) 898-6974 or Eric Spitler, Director, Office of Legislative
Affairs at (202) 898-3837.

Sincerely,

Sheila C. Bair
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SHEILA C. BAIR July 21, 2009
CHAIRMAN :

Honorable Gregory W. Meeks
House of Representatives
Washington, D.C. 20515

Dear Congressman Meeks:

Thank you for your letter regarding recent developments in the reform of the over-the-
counter (OTC) derivatives market. I have and continue to be a strong proponent for addressing -
the systemic risk inherent in the OTC derivatives market, and I support reforms that would
encourage the trading of derivatives on federally regulated exchanges or clearing through central

counterparties (CCPs).

As compared with OTC derivatives, derivatives traded on exchanges and suitably
structured CCPs will tend to be simpler and more standardized, and have both greater liquidity
and greater certainty of timely payment. These attributes are beneficial to the end users of these
products who have a legitimate need to hedge risks arising in the normal course of business, and
to the stability of the financial system as a whole.

Needed reforms include strong capital requirements to address the higher credit and
liquidity risks associated with OTC derivatives, while recognizing the risk reduction benefits of
exchanges and some CCPs. Other needed reforms include enhanced market transparency,
substantially improved data capture so that regulators can better identify and address risk
concentrations, and strong protections against market manipulation and fraud, including specific
position limits where necessary. Moreover, market participants involved in derivatives activities
should not be able to avoid such requirements by their choice of regulator or other creative legal
structuring of the activity. B : |

I appreciate the efforts of the Financial Services Committee to ensure regulators have the
authority to implement reform of the OTC derivatives market. If you have any questions, please
do not hesitate to call me at (202) 898-6974 or Eric Spitler, Director, Office of Legislative
Affairs at (202) 898-3837.

Sincerely,

Sheila C. Bair
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SHEILA C. BAIR July 21, 2009
CHAIRMAN

Honorable Leonard Lance
House of Representatives
Washington, D.C. 20515

Dear Congressman Lance:

Thank you for your letter regarding recent developments in the reform of the over-the-
counter (OTC) derivatives market. I have and continue to be a strong proponent for addressing
the systemic risk inherent in the OTC derivatives market, and I support reforms that would
encourage the trading of derivatives on federally regulated exchanges or clearing through central
counterparties (CCPs).

As compared with OTC derivatives, derivatives traded on exchanges and suitably
structured CCPs will tend to be simpler and more standardized, and have both greater liquidity
and greater certainty of fimely payment. These attributes are beneficial to the end users of these
products who have a legitimate need to hedge risks arising in the normal course of business, and
to the stability of the financial system as a whole.

Needed reforms include strong capital requirements to address the higher credit and
liquidity risks associated with OTC derivatives, while recognizing the risk reduction benefits of
exchanges and some CCPs. Other needed reforms include enhanced market transparency,
substantially improved data capture so that regulators can better identify and address risk
concentrations, and strong protections against market manipulation and fraud, including specific
position limits where necessary. Moreover, market participants involved in derivatives activities
should not be able to avoid such requirements by their choice of regulator or other creative legal
structuring of the activity. -

" 1appreciate the efforts of the Financial Services Committee to ensure regulators have the
authority to implement reform of the OTC derivatives market. If you have any questions, please
do not hesitate to call me at (202) 898-6974 or Eric Spitler, Director, Office of Legislative
Affairs at (202) 898-3837. ‘

Sincerely,

Sheila C. Bair
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SHEILA C. BAIR July 21, 2009
CHAIRMAN

Honorable John Campbell _ .
House of Representatives
Washington, D.C. 20515

Dear Congressman Campbell:

Thank you for your letter regarding recent developments in the reform of the over-the-
counter (OTC) derivatives market. I have and continue to be a strong proponent for addressing
the systemic risk inherent in the OTC derivatives market, and I support reforms that would
encourage the trading of derivatives on federally regulated exchanges or clearing through central
counterparties (CCPs).

As compared with OTC derivatives, derivatives traded on exchanges and suitably
structured CCPs will tend to be simpler and more standardized, and have both greater liquidity
and greater certainty of timely payment. These attributes are beneficial to the end users of these
products who have a legitimate need to hedge risks arising in the normal course of business, and
to the stability of the financial system as a whole.

Needed reforms include strong capital requirements to address the higher credit and
liquidity risks associated with OTC derivatives, while recognizing the risk reduction benefits of
exchanges and some CCPs. Other needed reforms include enhanced market transparency,
substantially improved data capture so that regulators can better identify and address risk
concentrations, and strong protections against market manipulation and fraud, including specific
position limits where necessary. Moreover, market participants involved in derivatives activities
should not be able to avoid such requirements by their choice of regulator or other creative legal

- structuring of the activity.

1 appreciate the efforts of the Financial Services Committee to ensure regulators have the
anthority to implement reform of the OTC derivatives market. If you have any questions, please
do not hesitate to call me at (202) 898-6974 or Eric Spitler, Director, Office of Legislative
Affairs at (202) 898-3837.

Sheila C. Bair
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SHEILA C. BAIR July 21, 2009
CHAIRMAN

Honorable Michael N. Castle
House of Representatives
Washington, D.C. 20515

Dear Congressman Castle:

Thank you for your letter regarding recent developments in the reform of the over-the-
counter (OTC) derivatives market. 1have and continue to be a strong proponent for addressing
the systemic risk inherent in the OTC derivatives market, and I support reforms that would
encourage the trading of derivatives on federally regulated exchanges or clearing through central
counterparties (CCPs).

As compared with OTC derivatives, derivatives traded on exchanges and suitably
structured CCPs will tend to be simpler and more standardized, and have both greater liquidity
and greater certainty of timely payment. These attributes are beneficial to the end users of these
products who have a legitimate need to hedge risks arising in the normal course of business, and
to the stability of the financial system as a whole.

Needed reforms include strong capital requirements to address the higher credit and
liquidity risks associated with OTC derivatives, while recognizing the risk reduction benefits of
exchanges and some CCPs. Other needed reforms include enhanced market transparency,
substantially improved data capture so that regulators can better identify and address risk
concentrations, and strong protections against market manipulation and fraud, including specific
position limits where necessary. Morcover, market participants involved in derivatives activities
should not be able to avoid such reqmrpments by their choice of regulator or other creative legal
structuring of the activity.

1 appreciate the efforts of the Financial Services Committee to ensure regulators have the
authority to implement reform of the OTC derivatives market. If you have any questions, please
do not hesitate to call me at (202) 898-6974 or Eric Spitler, Director, Office of Legislative
Affairs at (202) 898-3837.

Sheila C. Bair
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SHEILA C. BAIR July 21, 2009
CHAIRMAN

Honorable Paul W. Hodes
House of Representatives
Washington, D.C. 20515

Dear Congressman Hodes:

Thank you for your letter regarding recent developments in the reform of the over-the-
counter (OTC) derivatives market. have and continue to be a strong proponent for addressing
the systemic risk inherent in the OTC derivatives market, and I support reforms that would
encourage the trading of derivatives on federally regulated exchanges or clearing through central
counterparties (CCPs).

As compared with OTC derivatives, derivatives traded on exchanges and suitably
structured CCPs will tend to be simpler and more standardized, and have both greater liquidity .
and greater certainty of timely payment. These attributes are beneficial to the end users of these
products who have a legitimate need to hedge risks arising in the normal course of business, and
to the stability of the financial system as a whole.

Needed reforms include strong capital requirements to address the higher credit and
liquidity risks associated with OTC derivatives, while recognizing the risk reduction benefits of
exchanges and some CCPs. Other needed reforms include enhanced market transparency,
substantially improved data capture so that regulators can better-identify and address risk
concentrations, and strong protections against market manipulation and fraud, including specific
position limits where necessary. Morcover, market participants involved in derivatives activities
should not be able to avoid such requirements by their choice of regulator or other creative legal
structuring of the activity. = :

I appreciate the efforts of the Financial Services Committee to ensure regulators have the
authority to implement reform of the OTC derivatives market. If you have any questions, please
do not hesitate to call me at (202) 898-6974 or Eric Spitler, Director, Office of Legislative
Affairs at (202) 898-3837.

Sincerely,

Sheila C. Bair
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Congress of the Bnifed States LA07-7

@Hashington, BDE 20515
June 2, 2009
The Honorable Ben S. Bernanke The Honorable Sheila Bair
Chairman Chairman
Board of Govemors of the Federal Deposit Insurance Corporation
Federal Reserve System 550 1 th Street, NW
20th Swreet and Constitution Avenue, NW Washington, DC 20429
Washington, DC 20551
The Honorable John C. Dugan The Honorable John E. Bowman
Comptroller of the Currency Acting Director
Office of the Comptroller of the Currency Office of Thrift Supervision
250 E Street SW . : 1700 G Strect, NW
Washington, DC 20219 . Washington, DC 20552

Dear Chairman Bernanke, Chairman Bair, Comptroller Dugan, and Acting Director Bowman:

The Department of Treasury recently announced Regulatory Reform to Over-The-Counter
(OTC) Derivatives. To contain systemic risks, Secretary Timothy Geithner stated that
standardized OTC derivalives should be cleared through regulated central counterparties (CCPs)

"and that regulators will need to ensure that CCPs impose *“robust” margin requirements and other
necessary risk controls. Additionally, he explained that regulated financial institutions should be
encouraged to make greater use of regulaied exchange-traded denivatives:

As you know, other regulators, including Securities and Exchange Commission Chair Mary
Schapiro and Commodity Futures Trading Commission Chair-designee Gary Gensler also have
advocated moving OTC derivatives 1o tentral clearing. Since the recommendations of the
Secretary and other regulators have not yet been implemented, we would like to know if any
barriers exist, legislative, regulatory or market-related, that have delayed the movement toward
clearing OTC derivatives through an approved CCP and that encourage the use of exchange-
traded instruments wherever possible.

In 1999, the President’s Working Group made recommendations about the need {or clearing
systems for OTC derivatives. However, 1en years later, as Chairman Bemanke said in a March
10, 2009 spcech, the “infrastructure for managing these derivatives is still not as efficient or
“transparent as that for more mature instruments,” despite efforts by the Federal Reserve Bank of
~ New York since Septernber 2005 to improve arrangements for clearing and settling credit default
swaps and OTC derivatives.

In the United States, in order for a CCP to be approved it must adhere to strict standards applied

by U.S. regulators regarding its operation, financial resources, requirements for participants, and
other rules, including the maintenance of a guarantee [und. Regulators have acknowledged that

PRINTED ON NECYOLED PAPER
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the use of a CCP provides transparency to the market and provides better tools for regulators to
monitor institutional risk. '

The Federal Rescrve, Secunties and Exchange Commission and Commodity Futures Trading
Commission have all licenised and approved clearinghouses for several OTC derivatives products
within the last several months. However, simply making clearinghouses available will not bring
about any real reduction of risk from derivatives. We believe that there is little dispute that the
approximately $160 billion in taxpayer funds that have been paid or committed to prop up AIG
could have been saved if the credit default swaps written by AIG had been subject to stringent”
clearinghouse rules on margin, collateral, and risk management.

As you are aware, the Financial Services Committee is preparipg to develop legislation to
address the shortcomings in regulatory authority that allowed the current financial crisis to take
place. With this in mind, we would like your insight regarding the following questions: 1) Do
you believe you have the necessary regulatory authornty to ensure the clearing of standardized
OTC dernivatives; 2) What incentives can you offer the institutions you regulate to encourage
greater use of exchange-traded instruments; and 3) Will mandating the clearing of standardized
OTC derivatives have a detrimental effect on the bespoke market? '

We look forward to receiving your response and working c)oscljr with you to ensure the safety
and soundness of our financial system while maintaining the competitiveness of the U.S.

financial markets.
Sinécre]y,
ichael N. Castle Gre f Meeks
Member of Congress Member of Congress

Paul W. Hodes
Member of Congress

' l John Camplcll

Member of Congress

Leonard Lance
Member of Congress Member of Congress

Nydia M. Veldzquez

Patrick T. McHenry
Member of Congress



FDIE
Federal Deposit iInsurance Corporation
550 17th Street NW, Washington, DC 20429 Office of Legislative Affairs

" July 21, 2009

Honorable Henry C. “Hank’ Johnson, Jr.
House of Representatives .
Washington, D.C. 20515 -

Dear Congressman Johnson:

Thank you for your letter to Chairman Ba1r on behalf of the Rockdale County Tax Commlsmoncr,
Mr. Daniel Gray.

On December 5, 2008, the Georgia Department of Banking and Finance closed First Georgia
Community Bank, Jackson, Georgia and named the Federal Deposit Insurance Corporation receiver.
As receiver, the FDIC has a statutory responsibility to the uninsured depositors and creditors of a
failed bank to minimize losses by obtammg the maxlmum recovery from the assets of the

receivership.

The Division of Resolutions and Receiverships (DRR) contacted Mr. Gray to discuss Rockdale
County’s claim for unpaid taxes on the twenty-six (26) properties collateralizing certain loans issued
by First Georgia Community Bank. In May 2009, after verifying that none of the homes were '
owner-occupied, the FDIC foreclosed on twenty-two of these properties. The FDIC recorded deeds
on the foreclosed properties on June 2, 2009. The four reznaining properties are owned by entities
other than the receiver or the former bank. Currently, the FDIC is processing a payment for
$72,766.19 to cover the property taxes owed and billed to the receiver by the Rockdale County Tax
Office, and payment should be completed within the next seven business days.

- In addition to base taxes, interest on the taxes will be paid provided that such payments are not
exempted under our statutory guidelines, for example, if the interest is determined to be so
confiscatory as to be in the nature of a pepalty. The FDIC is cxcmptcd from the payment of penalties
and fines associated with real property taxes.

If Mr. Gray has additional questions, he may contact Mr. Victor M. Robert of DRR’s ORE and
Marketing group. Mr. Robert will be pleased to assist him and can be reached at (972) 761-8322.

Your interest in this matter is appreciated. If you have further questions, the Office of Legislative
Affairs can be reached at (202) 898-7055.

Sincerely, .
Eric J. Spitler

- Director
Office of Legislative Affairs
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June 19, 2009
FDIC
Ms. Sheila C. Bair
Chairwoman o
Federal Deposit Insurance Corporation JUN 17 2009
550 17th St., N\W |
Washington, DC 20429 '| OFFICE OF LEGISLATIVE AFFAIRS

Dear Chairwoman Bair:

Actording to 2 March 6™ letter to the Rockdale County, Georgia Tax Commissioner, the
Federal Deposit Insurance Corporation (FDIC), currently acting as the receiver of First Georgia
Community Bank, stated that it cannot pay local taxes on 26 properties previously held by the
bank until the properties have been sold. . These properties account for over $90,000 in unpaid
taxes with 41 percent of this money going to pay for county services and 58 percent going to pay
for the county public school system. The Rockdale County Tax Commissioner contacted my
office regarding FDIC’s decision. He is asking that we research this matter.

In these difficult economic times, this decision by FDIC seems especially harsh since
under the American Recovery and Reinvestment Act (ARRA), the Federal government is
moving to provide significant funding to alleviate state and local budget cuts because the
President and Congress understand the immediate and drastic 1mpact of such cuts on local
communities. - :

In h13 letter, the Tax Commissioner stated the county is already suffering ﬁ-om state and
federal funding budget cuts and unfinded mandates in addition to dininishing revenues due to
the faltering economy. It would be extremely helpful if the Federal Government, ... would please
pay any outstanding taxes owed to our local government.”

1 am asking that you investigate the FDIC’s decision in this matter and, if possible,
provide some relief to Rockdale County. I appreciate your taking the time to address this issue
and look forward to your response. With best personal regards, I remain

Very truly yours,

Henry C. “Hank” Johnson, Jr.

Member of Congress
WASHINGTON OFFCE SOUTH DISTRICT OFFICE NOKTH DISTRET OFFCE
1133 Lonawonti Houss Ormce Buwomwa 5700 HeLAnoALs Drive, SurTe 110 3489 LawrancrviLLy Hiasmny, Sure 208
WasHsiaTon, DC 20518 LrHorea, GA 30058 Tucxan, GA 30084
Prore (202) 225-100% . Pruong {770) 987-2291 Prove {770} 05-2078
Fax {202} 226-0091 Fax (770) 957-472Y Fax (770) 533-3753
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@ FEDERAL DEPOSIT INSURANCE CORPORATION, Washington, DC 20429

OFFICE OF THE CHAIRMAN

July 22, 2009

Honorable Jim Costa
House of Representatives
Washington, D.C. 20515

Dear Congressman Costa:

Thank you for your support of the Federal Deposit Insurance Corporation’s establishment
of an Advisory Committee on Community Banking. 1 especially appreciate your referral
of Dennis R. Woods, President and Chief Executive Officer of United Security Bank,
Fresno, California. We believe this Advisory Committee will provide the FDIC with
valuable input on the issues facing community and rural financial institutions.

Again, thank you for your interest and the referral of Mr. Woods. If you have firrther
questions regarding the Advisory Committee on Community Banking, please feel free to
contact me at (202) 898-6962.

Sincerely,

Paul Nash
Deputy for External Affairs
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FDIC

JUL 15 2009
The Honorable Sheila C. Bair

Chairman of the Board OFFICE OF LEGISLATIVE AFFARS
Federal Deposit Insurance Corporation .

550 17th Street, NW Room # MB-6028

Washington, D.C. 20429-0002

Dear Chairman Bair:

This letter serves to express my recommendation that Demnis R. Woods be
appointed to a seat on the Advisory Committee on Community Banking which was
recently approved by your Board of Directors. This recommendation is based an my

* longstanding professional and personal relationship with Dennis Woods and his extensive
work in the community banking arena.

As president and CEO of the United Security Bank in Fresno, CA, he oversees 11
bank branches, four loan centers, and one financial services office in Fresno, Madera,
Kern, and Santa Clara Counties, employing mere than 150 people. .In fact, under his
leadership United Security Bank has consistently received the highest bank ratings for
safety and soundness.

On a personal level, I have known Dennis for many years. During this time I have
found him to be creative and committed. He takes an active role in the community,
participating in charity endeavors and forging relationships with a broad spectrum of
individuals throughout the region. His commitment to Fresno’s downtown revitalization
effort and urban renewal goals make him stand out among his peers. He is an active
participant in the community and a true believer that banks can be more than simple

financial instruments.
WASHINGTON OFRCE: DISTRICT OFFICE: DISTRICT OFFICE:
1314 Lonaworm™ House Omact Bumoma 855 M Stamr, Surme 940 2700 M STrext, Surme 225
Wasewron, DC 20515 . Freso, CA 33721 Baxgnammo, CA 93301
Proe: {202) 225-3341 Pyoex: (559) 495-1820 Pro: (881] B89-1820

Fax: (202) 225-8308 Fax: (5500 495-1027 : Fax: |281) 888-1027
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Chairman Bair
July 9, 2009
Page 2

Given the extraordinary demands that face the financial services industry, the
committee must be comprised of leaders with diverse backgrounds. Dennis Woods would
bring extensive knowledge, an impeccable work ethic, and a host of unique banking
perspectives to the table. Iappreciate your consideration of my recommendation of Dennis
Woods. If you have any questions, please do not hesitate to contact me.

COSTA
Member of Congress

CC:

M. Paul M. Nash

Deputy Chairman for External Affairs -

The Federal Deposit Insurance Comixission
550 17th Street, NW Room # MB-6124 -
Washington, DC 20429-0002

~ .
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SHEILA C. BAIR
CHAIRMAN _ July 24, 2009

Honorable Christopher J. Dodd -
Chairman

Committee on Banking, Housing and Urban A ffairs

United States Senate

Washington, D.C. 20510

Dear Mr. Chairman:

Thank for your letter about reports of credit card issuers raising interest rates on credit
card balances without proper justification. I share your concemn about such reports given the
provisions of the Credit Card Accountability Responsibility and Disclosure (Credit CARD)
Act and the economic pressures that continue to mount on many financially strained
COnSumers. '

Protecting consumers is a top priority for the Federal Deposit Insurance Corporation,
and we strongly support the provisions of the Credit CARD Act. The FDIC is working to
help the institutions we supervise prepare to comply with this critical piece of consumer
protection legislation, and we have directed our éxamination staff to ensure institutions

~ comply with this law. ' :

To ensure FDIC-supervised institutions understand their responsibilities under this
law, we are distributing the interim Credit CARD regulations that the Federal Reserve issued
on July 15, 2009, along with guidance highlighting the repricing provisions and other
important requirements. This guidance will remind banks about the requirements relating to
reviewing accounts on which the annwal percentage rate has been increased since January 1,
2009, and that the FDIC will take appropriate action to addtess repricing or other practices by
individual institutions when we determine such practices are or may be unfair or deceptive or
otherwise not in compliance with laws or regulations.

The FDIC has long focused on preventing abusive credit card practices. Dedicated
staff investigates all complaints received about FDIC-supervised credit card lenders, and we
take strong action to remedy any violations of law ar regulations. During the past several
years we pursued enforcement actions resulting in major settlements against several credit
card issuers for deceptive or unfair practices in violation of Section 5 of the Federal Trade
Commission Act, including unifair practices involving repricing of existing balances.

I assure you the FDIC is committed to ensuring that individuals and businesses
dealing with the institutions we supervise are treated fairly, and we will continue to use our
legal authority to pursue any entity that engages in unfair or deceptive acts or practices.



Thank you for your leadership on this important issue. If you have further questions
or comments, please do not hesitate to contact me at (202) 898-6974 or Eric Spitler, Director
of Legislative Affairs, at (202) 898-3837.

Sincerely,

Sheila C. Bair



LA 69-10%3

LRI FIL R L SR E 1 B I Nk et

LIRS . L O Rty o ] 2 A% cam - A AnATLe

.T-.P.:I: 'n. '-:-"h.": i .:'. :. ‘.“.‘-"-.".: l‘ll.' -
L O R R ST W Ale 2T e .
- e s Joipct gl : o~ o~
P s Mnited States Scenate
Niam Yot s o e & T I e COMMITTEE ON BANKING, HOUSING, AND
el Kot URBAN AFFAIRS F DlC
W i imAL Ly Ll"‘(f;‘;‘:ﬂ’: :.:u:‘ i‘l-‘:' ::;Q.‘hh-‘;\"'. S WASH]NGTON' DC 20510—6075 -
' g 20mq
July 9, 2009 JuL
OFFICE OF LEGISLATIVE AFFAIRS
Ben S. Bernanke Sheila C. Bair
Chairman Chairman
Board of the Governors of the Federal Deposit Insurance Corporation
Federal Reserve System 550 17" Street, NW
20" Street and Constitution Avenue, NW Washington, DC 20429
Washington, DC 20551
John C. Dugan John E. Bowman
Comptroller of the Currency Acting Director
Office of the Comptroller of the Currency Office of Thrifl Supervision
250 E Street, SW 1700 G Street, NW
Washington, DC 20219 Washington, DC 20552
Michael E. Fryzel
Chairman
National Credit Union Administration
1775 Duke Street
Alexandria, VA 22314

Dear Chairman Bemanke, Chairman Bai r, Comptroller Dugan, Director Bowman, and
Chairman Fryzcl:

1 am disturbcd by recent reports in the press that some credit card companies are allegedly raising
interest rates on their customers’ existing balances without justification. As you know, the Credit Card
Accountability Responsibility Disclosure (Credit CARD) Act enacted in May will protect cardholders
by curbing such abusive practices. Press rcports indicate, however, that some companies are raising
rates now to get around thcsc consumer protection provisions before they take effect and before
regulations can be promulgatcd to enforce them.

[ urge you to do cverything in your power to protect cardholders from these abusive practices. In
particular, as the Federal Reserve drafls regulations and thc agencics enforce them going forward, |
invite your diligent attention to Section 101(c) of the Credit CARD Act which will require credit card
companies to review every six months any account where the interest ratc has been raised since
January 1, 2009, and reduce the rate if the review indicates that the cardholder has become less risky or
the circumstances that warranted the increasc arc no longer present.

In addition 10 any future interest rate increases, all interest rate incrcases that have taken place this ycar
will become subject to the mandatory 6-month review. T ask you to immediately notify all credit card
companies under your respective jurisdictions that they will be held accountable for all interest rate
increases during this time period and will be subject to the review requirement once it takes cffect.



July 9, 2009
Page 2

This January look-back was designed to address reports of credit card companies arbitrarily raising
rates after the December 2008 promulgation of the UDAP regulations that would have taken effect in
July 2010, and 10 deter companies from doing the same before the provisions of the Credit CARD Act
take cffect. ; :

However, the look-back provision will serve as a deterrent only if it will be implemented and enforced
effectively. [ therefore expect the Federal Reserve to draft regulations that provide clear, robust
requirements for the review of rate increases, and the agencies enforcing the regulations to hold the
credit card companies strictly accountable for conducting thorough reviews and decreasing rates where .
warranted. » '

Congress will closely monitor both the development of the implementing regulations and their
enforcement.

[ understand that not all credit card companies under your respective jurisdictions have engaged in
abusive practices. Nonetheless, experience has shown we must maintain vigilant watch to protect the
financial interests of the American people. I hope that you will take seriously the need to protect
cardholders from abuses by credit card companies. and [ look forward to working with you on this
important task.

Sincerely,

CHRISTOPHER J. DODD
Chaiman
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SHEILA C. BAIR
CHAIRMAN

July 24, 2009

Honorable Steven C. LaTourette
Representative, U.S. Congress

1 Victoria Place, Room 320
Painesville, Ohio 44077

Dear Congressman LaTourette:

Thank you for your letter on behalf of the G NENR =carding the
Federal Deposit Insurance Corporation’s Public Private Investment Fund and the related
Legacy Loan Program.

Mr. James R. Wigand, Deputy Director, Division of Resolutions and
Receiyerships wrote directly to the company's principals, Messrs
é A copy of Mr. Wigand's letter is enclosed.

If you bave further questions, please do not hesitate to contact me at (202) 898-
6974 or Eric Spitler, Director of Legislative Affairs, at (202) 898-3837.

2 Sincerely,

Sheila C. Bair

Enclosure



FDIE

Federal Deposit Insurance Corporation
550 171h Street NW, Washington, D.C. 20429-3990 Division of Resolutions and Receiverships

July 16, 2009

Thank you for your letter of April 10, 2009 providing feedback on the Public-Private Investment
Fund (PPIF) and the related Legacy Loan Program (LLP). The Federal Deposit Insurance
Corporation (FDIC) recognizes and appreciates the integral roll the private sector plays in the
valuation and disposition of real estate on a national basis. Your valued feedback has bcen
added to the LLP public comments page on the FDIC website:

hutp://www. fdic.gov/1lp/LL PcommentsPage3.html

In a press release dated June 3, 2009, the FDIC formally announced that the development of the
Legacy Loans Program would continue, but that a previously planned pilot sale of assets by open
banks would be postponed. As originally contemplated, the LLP would have primarily involved
the purchase and management of loans from participating institutions. Under this structure, the
private sector teams would assume all aspects of management and disposition responsibility for
the loans in partnership with the federal government. Since the original announcement of the
PPIP program, economic conditions have improved such that many institutions have been able to
raise capital, reflecting confidence in our banking system, without having to sell bad assets
through the LLP. As a consequence, banks and their supervisors will take additional time to
assess the magnitude and timing of troubled assets sales as part of our larger cfforts to strengthen
the banking sector. .
The revised program announced June 3" still contemplates a partnering arrangement, albeit
using reccivership assets currently under management at the FDIC. In either scenario, however,
the expertise of the private sector will most certainly be employed by the asset management
teams in the course of their valuation and ultimate disposition of the aforementioned assets.

The FDIC announced that it will test the funding mechanism contemplated by the LLP in a sale
of receivership assets this summer.

We also notc_backgrmmd in commercial real estate including
acquisition, ifivestment advisory, structured capital placement/advisory and brokerage of muiti-

tenant residential real estate assets and, as a result, we are including the following information on
purchasing FDIC assets and/or becoming a contractor.

If you are interested in purchasing FDIC assets:



s For Ioans or real estate morc mfonnauan can be found at

= For capnal markct securities and/or structured transactions, you must register as a
qualified purchaser. To obtain additional information on becoming a qualified purchaser,
please contac ranchise and Asset Marketing,

Division of Resolutions and Receiverships).

If you are interested in becoming a government contractor, you may register as both as a federal
government contractor and an FDIC contractor. The following are contractor registration
websites: '

» Central Contractor Registration (CCR): the CCR is the primary registrant database for
the U.S. Federal Government. CCR collects, validates, stores and disserninates data in
support of agency acquisition missions.
http://www.ccr.gov/

* The FDIC Contractor Resource List: the FDIC maintains a Contractor Resource List of
potential contractors to assist with work related to failing financial institutions and
associated requirements. The FDIC will use information from the Contractor Resource
List, as well as other sources, when developing solicitation lists for future contract
requirements.

http://www fdic.govibuying/eoods/contractorresoureclist. html

We recognize the potential benefit to working in partnership with the private sector and
appreciate your interest in the FDIC.

Sincerely,

James R. Wigand
Deputy Director
Division of Resolutions and RecelvcrsTups
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The Honorable Sheila Bair

Federal Deposit Insurance Corporation
550 17 Street NW,

Washington, DC 20429-9990

Dear Chairman Bair:

My constituent, has contacted me about the Legacy Loan
Programs, which is the FDIC's pro Public Private Investment Program.

I have enclosed a copy of a report has prepared for the
FDIC regarding its guaranteed debt program for the Legacy Programs (LLP). My

constituent was hopeful in becoming a resource as Congmss and the FDIC crafta
guaranteed debt program for the LLP.

Thank you for the attention to this matter. I look forward to hearing from you
Soon.
Very truly yours,

Congressman Steven LaTourette

SCL/jcy
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SHEILA C. BAIR :
CHAIRMAN July 27, 2009

Honorable Todd Tiahrt
House of Representatives
Washington, D.C. 20515-1604

Dear Congressman Tiahrt:

Thank you for sharing your concerns about credit availability during these
challenging economic times. We agree that community banks are the engine that will
drive the economic recovery. It is always nice to hear from a fellow Xansan. We also
acknowledge that credit availability has become somewhat constrained due to a
tightening of underwriting standards. The FDIC understands the impact of these issues
on borrowers and continues to encourage FDIC-supervised institutions to keep credit
available on prudent terms.

As you may be aware, the FDIC provides banks with considerable flexibility in
managing customer relationships and Joan portfolios. We do not instruct banks to curtail
prudent lending activities, restrict lines of credit to strong borrowers, or require appraisals
on performing loans unless an advance of new funds is being considered. For these
reasons, the FDIC joined the other federal banking agencies in issuing an interagency
policy statement on November 12, 2008, Interagency Statement on Meeting the Needs of
Creditworthy Borrowers, which encourages banks to fulfill their economic role as credit
intermediaries to creditworthy businesses and consumers. The Staternent encourages
banks to continue making prudent loans and work with borrowers experiencing
difficulties. The FDIC strongly endorses the principles of the Statement and issued a
Financial Institution Letter to that ¢ffect. (Copies of these documents are enclosed.) In

" addition to this formal guidance to the industry and examiners, we have shared this
message orally with staff on numerous occasions. We believe that through these various
forms of communication we are sending a clear message that the FDIC encourages banks
to make prudent loans in their local markets.

If you have further questions, please do not hesitate to contact me at (202) 898-
6974 or Eric Spitler, Director of Legislative Affairs, at (202) 898-3837.

Sincerel

Sheila C. Bair

Enclosure



FDIG

Federal Deposit Insurance Corporation
550 Tth Street NW, Washington, D.C. 20429-9990

Financial Institution Letter
FIL-128-2008
November 12, 2008

INTERAGENCY STATEMENT ON MEETING THE NEEDS OF-
CREDITWORTHY BORROWERS

Summary: The FDIC joined the other federal banking agencies in issuing the attached “Interagency
Statement on Meeting the Needs of Creditworthy Borrowers” on November 12, 2008.

Distribution:

Suggested Routing:
Chief Executive Officer
Senior Cradit Officer

Attachment:
"Interagency Statement on Meeting the
Needs of Creditworthy Borrowers®

Contact:

Institution’s contact person (Case Manager
or Field Supervisor) at applicable FDIC
Regional Office, or Associate Director
Steven D. Fritts in Washington at 202-898-
3723 and shitts@fdic.qov

Note:
FDIC financial instituion letters (FILs) may
be accessed from the FDIC's Web site at

dex,html.

To receive Fils electronically, plga_se visit
N ns/fil:

ml.

Paper coples of FDIC finandial institution

Jetters may be obtained through the

FDIC's Public information Center, 3501

Fairfax Drive, E-1002, Arfington, VA
22228.

Highlights:

Several federal programs have recently been instituted to promote
financial stability and mitigate the effects of current market conditions on
insured depository institutions. These efforts are designed to improve the
functioning of credit markets and strengthen capital in our financial
system to improve banks' capacity to engage in prudent lending during
these times of economic distress.

The agencies expect all banking organizations to fulfill their fundamental
role in the economy as intermediaries of credit to businesses, consumers,
and other creditworthy borrowers. Lending to creditworthy borrowers
provides sustainable retums for the organization and is constructive for
the economy as a whole.

The agencies urge all lenders and servicers io adopt systematic,
proactive, and streamlined mortgage loan modification protocois and to
review troubled loans using these protocois. Lenders and servicers
should first determine whether a loan modification would enhance the net
present value of the loan before proceeding to foreclosure, and they
should ensure that loans currently in foreclosure have been subject to

such analysis.

In implementing this Statemernit, the FDIC encourages institutions it
supervises to: . .

+ lend prudently and responsibly to creditworthy borrowers;

+ work with borrowers to preserve homeownership and avold

- preventable foreclosures;
» adjust dividend policies to preserve capital and lending capacity;
and
» employ compensation structures that encourage prudent lending.

State nonmember institutions’ adherence to these expectations will be
reflected in examination ratings the FDIC assigns for purposes of
assessing safety and soundness, their compfiance with jaws and
regulations, and their performance in meeting the requirements of the
Community Reinvestment Act (CRA).
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Press Releases

Board of Governors of the Federal Reserve System
Federal Deposit Insurance Corporation

Joint Release Office of the Comptrolier of the Currency
' Office of Thrift Supervision
For Immediate Release November 12, 2008

Interagency Statement on Meeting the Needs of Creditworthy Borrowers

The Department of the Treasury, the Federal Deposit Insurance Corporation, and the Federal Reserve have
recently put into place several programs designed to promote financial stability and to mitigate procyclical
effects of the current market conditions. These programs make new capital widely available to U.S. financial
institutions, broaden and increase the guarantees on bank deposit accounts and certain liabilities, and provide
backup liquidity to U.S. banking organizations. These efforts are designed to strengthen the capital foundation
of our financial system and improve the overall functioning of credit markets.

The ongoing financial and economic stress has highlighted the crucial role that prudent bank lending practices
play in promoting the nation’s economic welfare. The recent policy actions are designed to help support
responsible lending activities of banking organizations, enhance their ability to fund such lending, and enable
banking organizations to better meet the credit needs of households and business. At this critical time, it is
imperative that all banking organizations and their regulators work together to ensure that the needs of
creditworthy borrowers are met. As discussed below, to support this objective, consistent with safety and
soundness principles and existing supervisory standards, each individual banking organization needs to ensure
the adequacy of its capital base, engage in appropriate loss mitigation strategies and foreclosure prevention,
and reassess the incentive implications of its compensation policies.

Lending to creditworthy borrowers

The agencies expect all banking organizations.to fulfill their fundamental role in the economy as intermediaries
of credit to businesses, consumers, and other creditworthy borrowers. Moreover, as a result of problems in
financial markets, the economy will likely become increasingly reliant on banking organizations to provide credit
formerly provided or facilitated by purchasers of securities. Lending to creditworthy borrowers provides
sustainable returns for the lending organization and is constructive for the economy as a whole.

It is essential that banking organizations provide credit in a manner consistent with prudent lending practices
and continue to ensure that they consider new lending opportunities on the basis of realistic asset valuations
and a balanced assessment of borrowers’ repayment capacities. However, if underwriting standards tighten
excessively or banking organizations retreat from making sound credit decisions, the current market conditions
may be exacerbated, leading to slower growth and potential damage to the economy as well as the long-term
interests and profitability of individual banking organizations. Banking organizations should strive to maintain
heatlthy credit relationships with businesses, consumers, and other creditworthy borrowers to enhance their
own financial well-being as well as to promote a sound economy. The agencies have directed supervisory
staffs to be mindful of the procyclical effects of an excessive tightening of credit availability and to encourage
banking organizations to practice economically viable and appropriate lending activities.

http-/iwww.fdic gov/pews/news/press/2008/pr081 15 html (1 of 3)7/92009 4:29:57 PM
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Strengthening capital

Maintaining a strong capital position complements and facilitates a banking organization’s capacity and
willingness to lend and bolsters its ability to withstand uncertain market conditions. Banking organizations
should focus on effective and efficient capital planning and longer-term capital maintenance. An effective
capital planning process requires a banking organization to assess both the risks to which it is exposed and the
risk management processes in place to manage and mitigate those risks; evaluate its capital adequacy relative
to its risks; and consider the potential impact on eamings and capital from economic downtumns. Further, an
effective capital planning process requires a banking organization to recognize losses on bank assets and
activities in a timely manner; maintain adequate loan loss provisions; and adhere to ptudent dividend policies.

In particular, in setting dividend levels, a banking organization should consider its ongoing eamings capacity,
the adequacy of its loan loss allowance, and the overall effect that a dividend payout would have on its cost of
funding, its capital position, and, consequently, its ability to serve the expected needs of creditworthy
borrowers,. Banking organizations should not maintain a level of cash dividends that is inconsistent with the
organization’s capital position, that could weaken the organization’s overall financial health, or that could impair
its ability to meet the needs of creditworthy borrowers. Supervisors will continue to review the dividend policies
of individual banking organizations and will take action when dividend policies are found to be inconsistent with
sound capital and lending policies.

Working with mortgage borrowers

The agencies expect banking organizations to work with existing borrowers to avoid preventable foreclosures, '
which can be costly to both the organizations and to the communities they serve, and to mitigate other potential
mortgage-related losses. To this end, banking organizations need to ensure that their mortgage servicing
operations are sufficiently funded and staffed to work with borrowers while implementing effective risk-
mitigation measures.

Given escalating mortgage foreclosures, the agencies urge all lenders and servicers to adobt systematic,
proactive, and streamiined mortgage loan modification protocols and to review troubled loans using these
protocols. Lenders and servicers should first determine whether a loan modification would enhance the net
present vaiue of the loan before proceeding fo foreclosure, and they should ensure that loans currently in
foreclosure have been subject to such analysis. Such practices are not only consistent with sound risk
management but are also in the long-term interests of lenders and servicers, as well as borrowers.

Systematic efforts to address delinquent mortgages should seek to achieve modifications that result in
mortgages that borrowers will be able to sustain over the remaining maturity of their loan. Supervisors will fully
support banking organizations as they work to implement effective and sound loan modification programs.
Banking organizations that experience challenges in implementing loss mitigation efforts on their mortgage
portfolios or in making new loans to borrowers should work with their primary supervisors to address specific
situations. -

Structuring compensation
~ Poorly-designed management compensation policies can create perverse incentives that can ultimately
jeopardize the health of the banking organization. Management compensation policies should be aligned with
the long-term prudential interests of the institution, should provide appropriate incentives for safe and sound
behavior, and should structure compensation to prevent short-term payments for transactions with long-term
horizons. Management compensation practices should balance the ongoing eamings capacity and financial
resources of the banking organization, such as capital levels and reserves, with the need to retain and provide
proper incentives for strong management. Further, it is important for banking organizations to have
independent risk management and control functions.

http=/fwww. fdic. govinews/news/press/2008/pr081 1 5 htm! (2 of 3)7/5/2009 4:29:57 PM
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The agencies expect banking organizations to regularly review their management compensation policies to
ensure they are consistent with the longer-run objectives of the organization and sound lending and risk
management practices.

The agencies will continue to take steps to promote programs that foster financial stability and mitigate
procyclical effects of the current market conditions. However, regardiess of their participation in particular
programs, all banking organizations are expected to adhere to the principles in this statement. We will work
with banking organizations to facilitate their active participation in those programs, consistent with safe and
sound banking practices, and thus to support their central role in providing credit to support the health of the U.
S. economy. ‘ - .
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July 2, 2009
FDIC

Sheila Bair _

Chairwoman, Federal Deposit Insurance Corporation : JUL - & 203

550 17" Street, NW |

Washington D.C. 20429-9990 '|OFFICE OF LEGISLATIVE AFFAIRS

Dear Chairwoman Bair,

As our nation continues to press forward through this economic downturn, it is essential that our
nation’s lenders be given the ability to work with individual borrowers in ways that will help both
parties weather the storm. In the past few months, you have made comments of your willingness to
work with banks across the nation to ensure their ability to lend and maintain relationships with their
current customers.

The reality, however, is different. | have heard from banks all across the State of Kansas who are
finding it frustratingly difficult to work with responsible borrowers becuse of the Federal Deposit
Insurance Corporation’s field supervisors onerous conditions. Bankers tell me they are fearful that
commercial loans, especially commercial real estate loans, are held to such an unreasonable standard
that there is no such thing as a “good™ commercial loan. Loans that are performing are required to
be “written off".

Traditional banks, like we have in Kansas, will be the engine that drives the recovery of our
economy. But for that to happen, they must be able to make reasonable loans in their communitics.
We all understand that values have dropped considerably in recent months, and loan requests and
decisions must reflect this new reality. However, bankers continually tell me that the language they
hear from Washington, DC, from the President to the leadership of the banking regulatory agencies,
does not coincide with what happens during an actual examination. -

1 ask that you take swift actions to ensure that FDIC’s message to work with local banks isn’t being
hindered by your field representatives through onerous and unnecessary requirements.

Thank you for your attention to this matter.

Respectfully,

Todd Ti
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SHEILA C. BAIR
CHAIRMAN

Tuly 28, 2009

Honorable Robert Menendez
United States Senate
Washington, D.C. 20510

Dear Senator Menendez: .

Thank you for your letter regarding an application filed on behalf o@under the
Federal Deposit Insurance Corporation’s Temporary Liquidity Guarantee Progfam (TLGP).
[!sccks to participate in the TLGP and issue up to $5 billion of guaranteed debt.

The TLGP was implemented last year during a time of unprecedented disruption in the
credit markets when it was vital to preserve the nation’s confidence in its financial institutions
and in the economy. The preamble to the final Rule implementing the program states clearly that
the primary purposes of the TLGP are to provide liquidity to the inter-bank lending market and
promote stability in the unsecured funding market for banks. The TLGP was designed to enable
the existing bank holding companies and certain thrift holding companies to rollover expiring
unsecured debt. The decision to permit bank holding companies to participate in the TLGP was
extraordinary. Accordingly, the FDIC carefully evaluates the merits of new holding company
TLGP applications, and approvals have been very rare.

Although I cannot comment on specific TLGP applications, I can assure you that the
FDIC considers every application in a timely and thorough manner. In appropriate cases, the
application process is extended to give applicants the opportunity to supplement their application
or to address issues of concern. This ensures that all applicants receive fair consideration.

If you have further questions or comments, please do not hesitate to contact me at (202)
898-6974 or Eric Spitler, Director of Legislative Affairs, at (202) 898-3837.

Sincerely,

Sheila C. Bair
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The Honorable Chairman Ben S. Bernanke
The Federal Reserve Board
20th Street and Constitition Avenue, NW
Washington, DC 20551
Dear Chairman Bernanke:
I write to_ask the Federal Reserve to grant the attached application o

MWMgvmmmmmmWMgm
request, I urge you to this review, ag they need.2 decision before this coming Friday,
July 24®. Co

The sitnation is urgent becanse of the deteriorating financial conditiono(—
andas[xmdastandlt.ﬂlmsasu'ongl&chhoodtha:tthDI will put the
ank into receivership by next Friday, July 24 unless the merger receives Federal Reserve
approval by then. The application was submitted to the Federal Reserve in May.

Both of these financial institutions are minority-owned and important to New Jersey and

the under-banked Hispanic mnity in particular. I hope that there is a way to resolve the -
. diﬂicnltﬁnau:ialsituaﬁon:Mtho having to use taxpayer money. To
that end, I urge you to support the proposed acquisition o
in order to avoid an action by the FDIC. Putting ﬁ;hmo
receivership wonld send yet anothér negative message to consumers and investors and
impact our fragile economy.

Thank you for your consideration, and I look forwerd to your response.

BERT MENEND!
United States Senator



Cc:

The Honorable Chairmian Sheila Bair
Federal Deposit Insurance Cotporahon
550 17® St NW

Washington, DC 20429
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@  FEDERAL DEPOSIT INSURANCE CORPORATION, Washington, DC 20428

SHEILA C. BAIR
CHAIRMAN

July 28, 2009

Honorable Albio Sires
House of Representatives
Washington, D.C. 20515

Dear Congrcssman Sires:
Thank you for your letter regarding an application filed on behalf o under the

Federal Deposit Insurance Corporation’s Temporary Liquidity Guarantee Progiam (TLGP).
Eqsccks to participate in the TLGP and issue up to $5 billion of guaranteed debt.

The TLGP was implemented last year during a time of unprecedented disruption in the
credit markets when it was vital to preserve the nation’s confidence in its financial institutions
and in the economy. The preamble to the final Rule implementing the program states clearly that
the primary purposes of the TLGP are to provide liquidity to the inter-bank lending market and
promote stability in the unsecured funding market for banks. The TLGP was designed to enable
the existing bank holding companies and certain thrift holding companies to rollover expiring
unsecured debt. The decision to permit bank holding companies to participate in the TLGP was
extraordinary. Accordingly, the FDIC carefully evaluates the merits of new holding company
TLGP applications, and approvals have been very rare.

Although I cannot comment on specific TLGP applications, I can assure you that the
FDIC considers every application in a timely and thorough manner, In appropriate cases, the
application process is extended to give applicants the opportunity to supplement their application
or to address issues of concem. This ensures that all applicants receive fair consideration.

If you have further questions or comments, please do not hesitate to contact me at (202)
898-6974 or Eric Spitler, Director of Legislative Affairs, at (202) 898-3837.

Sincerely,

Sheila C. Bair
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The Honorable Chairman Sheila Bair iy fodig P2
Federal Deposit Insurance Corporation _ (734420810
550 17" SL NW
Washington, DC 20429
Dear Chairman Bair:
I am writing to inquire about the status o Janvary 2009 application to participate
in the Temporary Liquidity Guarantee P (TLGP). I understand that applications

. for TLGP by newly eligible institutions are considered on a case by case basis and
according to the parameters established in the final rule released on November 26, 2008.
According to that rule, you will consider “the extent of the financial activity of the bank

" holding company; the strength, from a ratings perspective of the issuer of the obligations

that will be guaranteed; and the size and extent of the activities of the organization”.

is headquartered in‘ﬂand has provided needed capital to the
communications, health finance, manufactaring, retail, technology and transportation

industries for nearly 100 years j@ilemploys nearly(g U.S-based
cmployees ﬂﬁ With néxrly $70 billion in asse offers a comprehensive
set of financial products’and services to small- and mediun= businesses and

cotrepreneurs in the “middle market™. As you are likely aware, small- and medium-sized
businesses account for more than $6 trillion in sales annually across the nation and
cmploy 32 million Americans. was the number one Small Business Administration
7(a) volume leader for nine consesutive years, and the number one Small Business

Administration 7(a) volume lender to women-, veteran-, and mipority-owned business for
five consecutive years. [?akerzmc a bank holding companymi.Hin order
to qualify for federal assi ¢ in order to continue its lending to middle-mar

businesses. The Treasury Department provided $2.3 billio thhmugh the TARP

program as a result of this change in charter. .

Without access to the TLGP%W fail, representing the largest bank collapsc since
regulators seized Washington al in September 2008. This would have a significant
impact on the economy of New Jersey, New York, Connecticut, Massachusetts, and
Virginia, where they have a large presence. Failure o would cut off capital to many
important businesses across the county at a time whe onomy can bear no more job
losses. If allowed to fail, American taxpayers would lose the $2.3 billion given ttﬁ in
the TARP program.
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In short, I beli vchects the criteria for paificipation in TLGP. I urge you to

consid application and to notify jif Jas quickly as possible with your decision.
As you are very aware, the program is set toexpire at the end of October so time is of the
essence. Additionally, I would like to better understand the process and timeframe in
which you consider such applications. Thank you for your consideration of my request.

Sincerely,

AlbjeSires
Member of Congress

¢t Secretary Geithner
Rahm Emanuel

i



@ FEDERAL DEPOSIT INSURANCE CORPORATION, Washington, DC 20428

SHEILA C. BAIR
CHAIRMAN

June 29, 2009

A% N

Honorable Earl Blumenauer
House of Representatives
Washington, D.C. 20515

Dear Congressman Blumenauer:

Thank you for your support of the Federal Deposit Insurance Corporation’s
establishment of an Advisory Committee on Community Banking. Iagree that this
Advisory Committee will provide the FDIC with valuable input on the issues facing
community and rural financial institutions. I especially appreciate your referral of
Ms. Patricia Moss of Cascade Bancorp in Oregon.

As you know, the FDIC advised interested parties in a recent Federal Register
notice to submit information to the FDIC by July 3. Enclosed is a copy of the Federal
Register notice. If she has not already done so, we encourage Ms. Moss to contact us at

CommunityBanking@fdic.gov.

Again, thank you for your interest and the referral of Ms. Moss. If you have
further questions regarding the Advisory Committee on Community Banking, please feel
free to contact me at (202) 898-6974 or Paul Nash, Deputy for External A ffairs, at (202)
898-6962. :

Sincerel

Sheila C. Bair



@ FEDERAL DEPOSIT INSURANCE CORPORATION, Washington, DC 20429

SHEILA C. BAIR
CHAIRMAN

June 29, 2009

Honorable Jeff Merkley
United States Senate
Washington, D.C. 20510

Dear Senator Merkley:

: Thank you for your support of the Federal Deposit Insurance Corporation’s
establishment of an Advisory Committee on Community Banking. I agree that this
Advisory Committee will provide the FDIC with valuable input on the issues facing
community and rural financial institutions. I especially appreciate your referral of
Ms. Patricia Moss of Cascade Bancorp in Oregon.

As you know, the FDIC advised interested parties in a recent Federal Register
notice to submit information to the FDIC by July 3. Enclosed is a copy of the Federal
Register notice. If she has not already done so, we encourage Ms. Moss to contact us at

CommunityBanking@fdic.gov.

Again, thank you for your interest and the referral of Ms. Moss. If you have
further questions regarding the Advisory Committee on Community Banking, please feel
free to contact me at (202) 898-6974 or Paul Nash, Deputy for External Affairs, at (202)
898-6962.

Sincerely,

Sheila C. Bair



@ FEDERAL DEPOSIT INSURANCE CORPORATION, Washington, DC 20429

SHEILA C. BAIR
CHAIRMAN

June 29, 2009

o oxy,

Honorable Kurt Schrader
House of Representatives
Washington, D.C. 20515

Dear Congressman Schrader:

Thank you for your support of the Federal Deposit Insurance Corporation’s
establishment of an Advisory Committee on Community Banking. I agree that this
Advisory Committee will provide the FDIC with valuable input on the issues facing
community and rural financial institutions. I especially appremate your referral of
Ms. Patricia Moss of Cascade Bancorp in Oregon.

As you know, the FDIC advised interested parties in a recent Federal Register
notice to submit information to the FDIC by July 3. Enclosed is a copy of the Federal
Register notice. If she has not already done so, we encourage Ms. Moss to contact us at
CommunityBanking@fdic.

Again, thank you for your interest and the referral of Ms. Moss. If you have
further questions regarding the Advisory Committee on Community Banking, please feel
free to contact me at (202) 898-6974 or Paul Nash, Deputy for External Affairs, at (202)
898-6962.

Sincerely,

Sheila C. Bair
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(617)332-3820
July 29, 2009

Chairwoman Sheila Bair

Federal Deposit Insurance Corporation
550 17th Street, N.W.

Washington, D.C. 20429

Dear Madam Chair,

As I mentioned to you at our last hearing, when I was in Las Vegas and met with a group of
bankers convened by my colleague Shelley Berkley, I heard disturbing reports that there appears
to be a disconnect in some important areas between the policies you have set at the national )
level, with which I am in strong agreement on the whole, and the way in which they are carried
out at the regional and local levels. I understand that for those who are in the examination field
that this is a difficult time, and many of them have been unfairly criticized for not having been
able to foresee what no one foresaw. But the consequence of all this is that I believe special
efforts are needed to bring the practices of the FDIC into full compliance with the approaches

you have outlined which are important both to protect safety and soundness and to help us get

the economy back to a situation in which credit flows freely.

Given the depths of these issues, my strong recommendation is that you try to find time to go to
Las Vegas and meet with the banking community of Nevada because I don’t think this can
adequately be done in any other way. I realized that there are great demands on your time and 1
can assure you that I have deflected many other requests that I have received to try to persuade
you to appear somewhere, but this one does seem to me very important in terms of preserving the
credibility of the federal regulatory structure, and of helping the economy in an area where it is
very much needed. The best way to do this, if you are able to do it, would be for your office to
coordinate with Congresswoman Berkley and I am sending her a copy of this letter. I'm also
enclosing a copy of the letter I received from the banking community in Las Vegas, which gives
an explanation of the issues that concern them.

BARNEY'!!' NK

ENCLOSURES

BF/la

THIS STATIONERY PRINTED ON PAPER MADE OF RECYCLED FIBERS
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July 20, 2009

The Honorable Bamey Frank
2252 Rayburn House Office Building

Washingion, DC 20515

The Honorable Shelley Berkley
405 Cannon House Office Building
Washington, DC 20515

Dear Congressman Frank and Congresswoman Berkley:

Thank you both for the time that you spent with us on Monday, July 6. We appreciate
your interest in the issaes that Nevada bankers are having with the FDIC.

At the meeting you asked for more details of the various evenrs that we referred to. They
are sel out below. .

October 1, 2008, meeting with FDIC concerning closure of Silver State Bank and
First National Bank of Nevada. The published meeting agenda was ... 1o discuss the
orderly disposal of the bank’s assets, how to minimize the impact on other banks
involved in panticipadons and the impact on the marker i general.”

FDIC personnel involved:
Robert Schwarlose, Manager, Resolutions and Closings was handling First National Bank

- of Nevada (FNB)

Donna LaRue, Franchise and Asset Marketng Specialist was handling Silver State Bank
(SSB)

At the meeting, both of the above parties commirted that participation loans with local
banks would be handled on a “business as usual basis” 1o not jeopardize other .
participating banks. As Jackie DeLaney of Sun West Bank explained, this was not the
case. The FDIC would not make its pro-rata share of scheduled construction loan
advances so thar a rearly completed commercia! offics development, which had office
buildings sold and in escrow, could be finished. By not funding the corresponding
construction draws, the project was hened for non-payment and the sale/escrow could not
close, causing the buyers to walk away, the collapse of the development and greater
losses for all concerned. In this ransaction, Sun West Bank would have been
substantially paid off. Instead, Sun West Bank has a Jarge non-performing loan and 10
months later they are no further along on a resolution of this loan with the FDIC.

This 1s just one cxample of the difficulty panicipating banks arc facing when an
institution is taken over. It is not the only example of participation loans with local banks
in Nevada that have been challenged by the FDIC reccivership of two banks (SSB &
FNB). There are others that have had similar difficulties and treatment.

F-174



Aug-Di-03

01:03pm From~Rep Barney Frank 202-225-D182 T-876  P.003/004

Clearly the regulations in these situations need to be looked at and bener defined with a
different set of yules and mandates so as not to damage other FDIC insured participating
instimtions. These issues may in-fact be given considerarion by the FDIC going forward
and we ask that our congressional leadership take a hard look at changes to prevent
unnecessary harm to other banks, borrowers, participating parties, like the contractors in
the above case, and the commnunity as a whole.

CDARS treatment by examiners. In establishing a new premiun assesstent structure
last February, the FDIC Board of Directors acknowledged that CDARS Reciprocal
deposits differed from traditional brokered deposits. In effect, the FDIC exempted
CDARS deposits from the adjusted brokered deposit ratio for financially healtby banks.
At the time, it said it did so in part because CDARS Reciprocal deposits, “may be a more
stable source of funding for healthy banks than other types of brokered deposits . . ." The
ageney cited more than 3,000 comment Jetters, most noting that CDARS reciprocal
deposits were a stable source of funding because the deposits were local, not out of
market. Many also noted that interest rates on CDARS CDs reflect local market rates
because the rates are set by a bank, not by a third- party broker. With CDARS deposits
there is no deposit broker; bankers act as their own broker. In fact, the firm that offers
the CDARS service to banks has told us that 80 percent of CDARS customers are located
within 25 miles of the bank with which they do business, that CDARS customers roll-
over their deposits 83 percent of the time, and that the average interest rates on CDARS
‘CDs nationally are virtually the same as interest rates on all CDs, by maturity. They are
not “hot money” sceking the highesr interest rates in a national market. They exhibit
volatility similar to that of core deposits. Because CDARS Reciprocal may be a more
stable source of funding, the FDIC in February established a separate line on the call
report o break out CDARS Reciprocal deposits from traditional core deposits.

While the FDIC Board of Directors and stafl at headquarters has drawn an official
distinction between stable CDARS and volatle traditional brokered deposits, the
disdnction is often ignored in the field. For example, as Pete Atkinson of Black
Mountain Community Bank told you, the cxaminer in his May 2003 examination
classified the bank's CDARS Reciprocal as “volatile deposits.” Pete supplicd the EIC
with a breakdown of the $26 million in CDARS deposits: 35 depositors, all Nevada
residents, 34 of whom reside in the Las Vegas zrea. Some have been depositors since
2000, 6 have only CDARS accounts while the other 29 have other deposit accounts with
the bank, some with 10 ~ 13 accounts with the bank, 12 have loans with the bank. Many
were customers who moved money from money market accounts and CDs 10 CDARS to
keep FDIC coverage. These are not the characteristics of traditional brokered deposits.
These are established local customer relanionships. Even so, the EIC concurred in the
downgraded hquidity rating assigned by the examiner — ignoring the actual
circumstances. Citng excessive reliance on CDARS reciprocal deposits as a contributing
facior, the EIC further downgraded the bank’s liguidity rating.

Examiner attitude toward examinations. A number of bankers are recounting recent
examination experiences 1n which the level of harshness, the non-negotiable nature of
examiner decisions and even a high degree of distrust of bankers has been cxhibited. The

F-174
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bankers hear from Washington that banks should be working with borrowers in this
difficult time but examiners have no appreciation or regard for the bankers’ role in the
comamunity and the importance of relations with customers. To say the banking
community is receiving mixed messages is an understatement.

As we discussed when you were in Las Vegas, you can't fix these problems rewoactively.
However, we think that they arc endemic, the field stafT is deciding how things will be
either disregarding directives from Washington, DC or interpreting them as they believe.
For instance, Ms. Bair was quoted in the New York Times as saying that “during the
golden age of banking it seems as if we all lost our compass. Bul we have seen the errors
of our ways.” Examiners take this to mean, leave no opening for criticism at a later date.
At the same ume, leadership is telling Congress what they think you want to hear.
Withou corrective action, the problems will continue.

Instead of the agency maximizing the return for investors of failed banks by taking a
prudent approach to the sale of assels they will depress land and commercial real estate
values further through fire sale pricing, forcing morc banks 1o fail. It's as if they have
decided that the impact on the FDIC insurance fund from the failure of community banks
will not be 50 severe as to worry them - they will just continue to focus on the “too big to
fail” banks and let the others whither on the vine. This approach is not good for the
economy and Main Street Arnerica and sieps need to be taken to change the course.

You suggested that you will ask Sheila Bair 10 visit bankers in Las Vegas early this fall to
hear first hand what is going on. Nevada Bankers look forward to that opportunity.

Thank you for your time and counsideration.
Sincerely,
William R. Uffelman

President & CEO
Nevada Bankers Association

F-174
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' Tederal Deposit Insurance Corporation
550 17th Street NW, Washingion, DC 20429 Office of Legisiafive Affairs

July 30, 2009

Honorable Walt Minnick
House of Representatives
Washington, D.C. 20515

Dear Congressman Mimnick:

Thank you for your letter to San Francisco Regional Director Stan Ivie concerning the recent
visitation o Idaho. The Federal Deposit Insurance Corporation
understands the importance of commiinity banks to local economies7, and we appreciate the
opportunity to respond to your concerns. ,

As you note, the economic conditions in Idah trade area have deteriorated
significantly. During a period of rapid deterioration, timely identification of bank problems is
critical to the correction of deficiencies and, nitimately, the protection of depositors, which is the
FDIC’s primary mission. A proactive supervisory approach also helps ensure the long-term
health of community banks that spur economic growth by continuing to make credit available in
communities across the country.

Although we camnot discuss details of our supervisory communications with the Bank, I can
assure you that during the visitation o examiners considered the most recent
financial information provided by the Bank. In fact, the visitation was extended to ensure
additional information provided by the Bank could be reviewed and assessed, particularly with
respect to the loan portfolio. We believe the results of the visitation, which have been
communicated to the Bank, accurately reflect the Bank’s condition.

Your interest in this natter is apprcciaf;d. If you have further questions, the Cifice of
Legislative Affairs can be reached at (202) 898-7055.

Sincerely, )
Eric J. Spitler '

Director .
Office of Legislative Affairs
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San Prancisco, CA 54105-2780
Dear Mr., Ivie:
vaxions issues relating to itx current status agmcy. [am Ghat ;

regulstory
actions will have a devaxtating impect on this commtaity bank and the gres it serves. is my
understmding that the Bauk was recently the eobject of s sxamination. Durinyg tha exit review
your cxaminaes suid thers was & strong licekhood thet the Bank's regulatory rating (*CAMELS™)
would be significantty downgraded.

n wry meeting with Bank officials, they explzined the revicw proccss which was
undertaken to reach this canclusion. Ths Bank's officials are cancemed that the examiners were
urable to develop & fair and complsts picture of the Bank's parfarmancs and Sinaacial status. Por
cxample, ] xm told the visitation team Jid not consider the most recent vabid information whea
evaluating the Bank'a Tier Oue Crpital. Apparently, the exeminers uzed interim nimbers rather
than the ratios at the end of the quarterly call report.

Deapite the sxtremely difhenlt lmc:anﬁhmm ity market, I underetand that the

ks staff hes worked to wolve credit portfolio itmes. Thexe efforts incinded cloacly working
mmmmmmmb&mm curent essh flows, and
pmwmdmmduﬁtqnﬁqhmmﬁr&mmhmym
Tequirements. Ascording to its officials, Idabo Flrst kad aripinsted no sub-prime mortgages or
non-affrdabls speculstive consiruction Ibans. .

In the cvent the visitation tasm's recommendation of a lowrer rating §s spproved, I
understand that it will heve sn extremely negative impact on the Bank"s ability to acquirc new
capits] this quarier. The threateoed decreass in the “CAMELS™ rating comes less than foor
mm!hlm:ﬁﬂnh!ﬂk’tﬂmpemmﬂmtbamdﬂuﬂuupmlniﬁqeﬁm:h
puts the Benk a high rhak for fhiling even ax itz principsls work to increass capital. Any official
atatus a5 8 problem bank may also maks it difficult for the Bank to qualify for saxistence under
ths Capital Porchass Program (“CPP™). The Bank repartadly has been in clocs coptact with yoor
wdhﬁmdMdewmwmthﬂmﬂﬂrm
plans for increasing ths capital of the Inxtitation.
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Itnmymdmmmtny such a rating chempe hax not been done unless in
conjunction with the £l scope sefety-snd sounducss examination, which this Bank is scheduled
bWMnNm@anMmmﬁmm“wm:
in (e visitation to understand fully tha credit portfolin of this Benk and that thars wers very
Immddixummaf&ndmszﬁdmﬁuimwh!chnmdmmm

- be made

It is also my undestanding thar the Bunk has spplisd for CPP investment last Oztober
and maised $2.3 million in private capital. Tha Bank plans tn apply again for CPP matrhing
finding ay part of their capital plan. The Bunk operates in an econamically depressed area and
xvolded foxic Joan types. It1 1nam portfilin iz under streay not from poor lending practices, but
fiom thas general eoonamie climate of ite primary servios ares. The loss of fis Bank, if it is
wllowed to oczwr, will be s mujar factor in dacpening tha sconomic decting of ma inportant part
of xy Congresxsional District.

Finilly, a2 Congress works with tho Administrarion and the Fedznl Reserve to maintain
and improve liquidity in onr economy, } sm concemed that regulstory actions’not unnecassarily
compouxd the stuation. I sm Inquiring aa to the need for this ntoim rating change regarding the
Bank and to encoursge your offics io revicw careflly the Bank’s ability to qualify for CPP

Very Truly Yours,

Walt Minnick
Mernber of Congress

etz Gevin M. Ges, Idaho Depariment of Fineqee
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@ FEDERAL DEPOSIT INSURANCE CORPORATION, Washington, DC 20429

SHEILA C. BAIR

CHAIRMAN
August 3, 2009

Honorable Carolyn B. Maloney
House of Representatives
Washington, D.C. 20515

Dear Congresswoman Maloney:

Thank you for your interest in the Federal Deposit Insurance Corporation’s
Legacy Loans Program (LLP), and for sharing your suggestions and analysis promoting
the inclusion of Real Estate Owned properties (REQO) in the program.

Since the LLP was announced in March, we have been encouraged to see that
banks have been able to raise capital without having to sell distressed assets through the -
LLP. As a result of this renewed investor confidence in the banking system, we have -
postponed the planned pilot sale of assets by open banks. However, the FDIC is
continuing to work on the LLP. The first test using the LLP funding mechanism
commenced last week through a sale of receivership assets. The FDIC will analyze the
results of this sale to see how the LLP can best further the removal of troubled assets
from bank balance sheets, and in turn spur lending to further support the credit needs of
the economy.

No decisions have been made regarding specific asset classes that would be
eligible for sale through the LLP by open banks. However, REO remains under
consideration for inclusion as an clj_gfble asset.

Thank you again for sharing your counsel on this issue. [ look forward to
continuing to work with Congress toward solving problems in the markets, to stabilize
our communities and improve our economy. If you have further questions or comments,
please do not hesitate to contact me at (202) 898-6974 or Eric Spitler, Director of
Legislative Affairs, at (202) 898-3837.

Sincerel

Sheila C. Bair
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July 13, 2009 FDIC

The Honarable Sheila C. Bair - ’
Chairman . JUL 13 2009
Federnl Deposit Insurance Corporation - -

550 17th Strect, NW , . - .
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Dear Chairman Bair:

As Members of the Financial Serviccs Commitlee, we are wriling (0 encotirage you- to
include Real Estate Owned Properties (REDs) as o priorily asset in the Public Private Investiv.ent
Funds (PPIF) Tcgacy Loan Program (LLP). Wc believe that recagnizeng REQ propertics as an
asscl class will help stabilize not enly bank portfulios, but also local aeighborhoods facing .ihe
effects of cver Increasing [oreclosures, Including REQ propertics as an assct class will | zlp
achicve dual goals of impraving the halance sheets of banks, and help cstablish a much-nee led
floor on home prices.

- Though the increase in home forcclosurcs had been lempormrily abated. il has bren
creeping back up recently. While improperly utilized mortgage instruments were the main driver
of the first wave of incrcased foreclosures, we fear that in the nzar future, foreclosures *vill
continue to occur because of the deep recession and high unemplayment rate, which canspin to
make it increasingly difficult for many homcowners 1o continue to meet their morgipe
paymenis. As foreclosures increase, banks will be even harder-pressed to manage and dispost of
their growing inventory of propettics. To dalc, mast banks have been unable or unwilling to 2t
foreclosed properties in any quantity ihat wilt mcaningfully reduce their balance sheets, wkich
lcaves them with an ever-growing ihventory that thcy must manage. Many banks are mol
equipped lo manage and raintain these often-uminhabiled homes, Jeaving them in a dilapidaied
state and causing a general blight on I:Ommunilics acrass the country.

Many compunics arc allempling.lo r\.habllmtc these forgotten pruper iv= and reverse che
elfects on these homes and stabilice these communmcs. These eflorts will increase the vve -all
value of other homes in these ncighborlioods, and i .mcmsc the safety of the community. Wi:le
this issuc was brought to our atlention by a New York-bascd company, the addition of R.<0)
propertics ta the LLP would foster und promote a nation-wide market that would stabilize ho-ne
valiies and rejuvenale ncighborhoods. Likewise, we undersland that the Amcrican Hank ors
Associalion supporis inclusion of REOs in the LLP, as stated in their comments submitled lo
the Federn) Deposit Insurance Corporation (FDIC) on April 9, 2009, .

Current government efTorts (or addressing the increasing number of fonclased hoir o,
such as the Neighborhood Stabilization l’rogmm (NSP) have not shown themselves 1o be
adequate lo deal wilh the growing supply of REQ properties, sa the positive cflects have 1wt
been felt as fully as they could otherwisc have heen swith beller support and funding. The
amount of privale investment that can come through PPIF could have a preat impact on retduc ng
the supply of REQ praperties, and bringing about all of these positive and slabilizing effects r
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both communilies and banking balance sheels. Clearly, this will help achieve the goal of the
PPIF whilec also posilively addressing some of the critical housing issues .faccd by liaal

povernments nation-wide.

I conclusion, in light of all of the positive cflects thal- flow [rom invesling in REO
propertics, we urge you to add REO properties as an asset class under (he PPIF LLP pilel
. program and 1o support the rehabilitation of not only bank balance sheets, but also of our

ncighborhoods and comnunities.

Sincerely,’

-
T ) — B et e

Y . ACKERMAN
bet of Congress

ok

PETFR T. KING
" Mener of Congrcs./ ‘

CAROLYN MCCARTHY
Member of Congress

CARDLYN B. MALONEY
Member of Congress

A
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CHAIRMAN August 3, 2009

Honorable Bamey Frank
Chairman

Committee on Financial Services
House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

Thank you for your recent letter concerning efforts to help people save their homes from
foreclosure. As you know, the Federal Deposit Insurance Corporation has actively participated
in initiatives to promote loan modifications that will provide at-risk borrowers the opportunity to
keep their homes if they are willing and able to continue making their mortgage payments at a
lower interest rate. For borrowers with both first and junior lien mortgages on their homes, your
letter cites the unwillingness of junior lienholders to accept reasonable compensation for the
extinguishment of their liens as a significant impediment to the success of the HOPE for

- Homeowners Program. You are concerned this unwillingness may be the result of inadequate
loan loss allowances on the books of large mortgage servicers who hold j Jumor lien mortgages as
assets on their balance sheets.

Thc FDIC has long emphasized in policy guidance to banks and through its examination
process that each institution is responsible for maintaining an allowance for loan and lease losses
at a level that is appropriate and determined in accordance with generally accepted accounting
principles. When estimating the appropriate level for the allowance, each institution’s
management is expected to consider all significant factors that affect the collectibility of the loan
portfoho as of the evaluation date. These factors may vary over time and from one type of loan,
such as junior lien residential mortgages, to another.

We recognize that proper financial reporting by depository institutions in their financial
statements and regulatory reports is essential to sound decision-making by investors, creditors,
regulators, and the public, as well as by the institutions themselves. Establishing an appropriate
amount for the allowance for loan and lease losses requires significant judgment and is one of the
most critical accounting estimates for an institution, particularly in the current economic
environment. Accordingly, to supplement existing supervisory policies, the FDIC has issued the
enclosed guidance to the institutions it supervises. The guidance reminds institutions about
certain key loan loss allowance concepts and requirements. In addition, it addresses more
specifically allowances for junior lien residential mortgages, including qualitative or
environmental factors to be considered in determining an appropriate allowance level for such
loans. We believe this guidance should reinforce our ongoing efforts to ensure institutions



maintain loan loss allowances at levels that appropriately reflect the impact of relevant current
trends and conditions on loan collectibility.

This guidance cautions banks that failure to timely recognize estimated credit losses
could delay appropriate Joss mitigation activity, such as restructuring junior lien loans to more
affordable payments or reducing principal on such loans to facilitate refinancings. Please be
assured that my examiners will continue to evaluate the effectiveness of an institution’s loss
mitigation strategies for loans as part of their assessment of the institution’s overall financial -

condition.

Again, thank you for sharing your concerns, and I hope this information is helpful. If you
have further questions or comments, please do not hesitate to contact me at (202) 898-6974 or
Eric Spitler, Director of Legislative Affairs, at (202) 898-3837.

Sincerely,

Sheila C. Bair

Enclosure

i
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ALLOWANCE FOR LOAN AND LEASE LOSSES
Residential Mortgages Secured by Junior Liens

>

Summary: When estimating credit losses on each group of loans with similar risk
characteristics, an institution should consider its historical loss experience on the group, adjusted
for changes in trends, conditions, and other relevant factors in the current economic environment
that affect repayment of the loans in the group as of the allowance evaluation date. The need to
consider all significant factors that affect collectibility is especially important for loans secured by
junior liens on 1-4 family residential properties (junior lien loans) in areas where there have been
declines in the value of such properties. See the attached “Allowances for Loan and Lease
Losses in the Current Economic Environment: Loans Secured by Junior Liens on 1-4 Family
Residential Properties.”

Distribution: _ Highlights:
FDIC-Supervised Institutions
: s Atleast quarterly, each institution must analyze
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Allowances for Loan and Lease Loasses in the Corrent Economic Environment:
Loans Secured by Junior Liens on 1-4 Family Residential Properties

Allowance Concepts and Requirements

The Interagency Policy Statement on the Allowance for Loan and Lease Losses, issued by the
federal financial institution regulatory agencies in December 2006,! states that the allowance for
loan and lease losses (ALLL)
represents one of the most significant estimates in an institution’s financial statements
and regulatory reports. Because of its significance, each institution has a responsibility
for developing, maintaining, and documenting a comprehensive, systematic, and
consistently applied process for determining the amounts of the ALLL and the provision
* for loan and lease losses (PLLL). To fulfill this responsibility, each institution should
ensure controls are in place to consistently determine the ALLL in accordance with
GAAP [i.e., generally accepted accounting principles], the institution’s stated policies
and procedures, management’s best judgment, and relevant supervisory guidance.

As of the end of each quarter, or more frequently if warranted, each institution must
analyze the collectibility of its loans and leases held for investment (hereafter referred to
as “loans™) and maintain an ALLL at a Jevel that is appropriate and determined in
accordance with GAAP. [Footnote omitted.]

An appropriate ALLL covers estimated credit losses on:

o Loans that an institution individually evaluates and determines to be impaired under
Statement of Financial Accounting Standards No. 114, 4ccounting by Creditors for
Impairment of a I,oan;z and

» Groups of loans with similar risk characteristics that the institution evaluates collectively for
impairment under Statement of Financial Accounting Standards No. 5, Accounting for
Contingencies (FAS 5).2

According to the Interagency Policy Statement, the term “estimated credit losses” means an
estimate of the current amount of loans that it is.probable the institution will be unable to collect
given facts and circumstances as of the evaluation date. Estimates of credit losses should reflect
consideration of all significant factors that affect the collectibility of the portfolio as of the

* evaluation date.!

The Interagcncy'Policy Statement further notes that changes in the level of the ALLL should be
directionally consistent with changes in the factors, taken as a whole, that evidence credit losses,

! hitp:/fwww.fdic. gov/news/news/financial/2006/106105a.pdf.
1 In the Financial Accounting Standards Board's Accounting Standards Codification™, see Section 310-10-35,

Receivables — Overall - Subsequent Measurement.

3 In the Accounting Standards Codification™, see Subtopic 450-20, Contingencies - Loss Contingencies.

* Thus, under GAAP, the purpose of the ALLL is not to absorb all of the risk in the loan portfolio, but to cover
probable credit losses that have already been incurred.
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keeping in mind the characteristics of an institution’s loan portfolio. In this regard, if declining
credit quality trends relevant to the types of loans in an institution’s portfolio are evident, which
is generally the case in the current economic environment, the ALLL level as a percentage of the
portfolio should generally increase, barring exceptionally high charge-off activity. :

In particular, institutions are reminded that, when estimating credit losses on each group of loans
- with similar risk characteristics under FAS 5, they should consider their historical loss
experience on the group, adjusted for changes in trends, conditions, and other relevant factors
that affect repayment of the loans in the group as of the ALLL evaluation date. -

Considerations Related to Loans Secured by Junior Liens on 1-4 Family Residential Properties

The need to consider all significant factors that affect the collectibility of loans is especially
important for loans secured by junior liens on 1-4 family residential properties, both closed-end
and open-end, in areas where there have been declines in the value of such properties. Thus,
consistent with the Interagency Policy Statement, after determining the appropriate historical loss
rate for each group of junior lien loans with similar risk characteristics, an institution’s
management should consider those current qualitative or environmental factors that are likely to
cause the estimated credit losses on these loans as of the ALLL evaluation date to differ from the
group’s historical loss experience.

As noted inthe Interagency Policy Statement, these qualitative or environmental factors include,
but are not limited to, changes in the volume and severity of past due loans in each group of
junior lien loans and changes in economic and business conditions and other developments that
affect the collectibility of the junior lien loans. Furthermore, given the unique nature of junior
lien loans, other factors that an institution should take into account would include, for example:

s Changes in the repayment status of the junior lien borrowers’ loans secured by first (and any
other more senior) liens on the same 1-4 family residential properties, including the extent
and severity of delinquencies and the volume of senior lien loan modifications that represent
troubled debt restructurings, regardless of whether the junior lien loans themselves are
current or past due; N .

e Changes in the value of the junior Hien borrowers’ underlying real estate collateral, including
the extent to which these borrowers’ more senior lien loan balances, or the combined
balances of the more senior lien loans and the institution’s junior lien loan, currently exceed
the value of the underlying real estate; and

e The institution’s policies regarding the initiation of foreclosure action on junior lien loans
and the submission of bids on foreclosure sales initiated by more senior lienholders when the
value of the underlying real estate collateral is insufficient to adequately protect the
institution’s junior lien position.

The FDIC recognizes that determining the appropriate level for the ALLL for each group of
loans with similar risk characteristics under FAS 5 is inevitably imprecise and requires a high
degree of management judgment. Nevertheless, delaying the recognition of estimated credit
losses on junior lien loans secured by 1-4 family residential properties by failing to properly
consider the current effect of more senior liens on the collectibility of an institution’s existing
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junior lien loans is an inappropriate application of GAAP. Additional supervisory action may
also be warranted based on the magnitude of the deficiencies in this aspect of the institution’s
ALLL process. Furthermore, the failure to timely recognize estimated credit losses could delay
appropriate loss mitigation activity, such as restructuring junior lien loans to more affordable
payments or reducing principal on such loans to facilitate refinancings. Examiners will continue
to evaluate the effectiveness of an institution’s loss mitigation strategies for loans as part of their
assessment of the institution’s overall financial condition.
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Honorable Peter T. King
House of Representatives
Washington, D.C. 20515

Dear Congressman King:

Thank you for your interest in the Federal Déposit Insurance Corporation’s .
Legacy Loans Program (LLP), and for sharing your suggestions and analysis promoting
the inclusion of Real Estate Owned properties (REO) in the program.

Since the LLP was announced in March, we have been encouraged to see that
banks have been able to raise capital without having to sell distressed assets through the
LLP. As a result of this renewed investor confidence in the banking system, we have
postponed the planned pilot sale of assets by open banks. However, the FDIC is
continuing to work on the LLP. The first test using the LLP funding mechanism
commenced last week through a sale of receivership assets. The FDIC will analyze the
results of this sale to see how the LLP can best further the removal of troubled assets
from bank balance sheets, and in turn spur lending to further support the credit needs of
the economy.

No decisions have been made regarding specific asset classes that would be
eligible for sale through the LLP by open banks. However, REO remains under
consideration for inclusion as an eligible asset.

Thank you again for sharing your counsel on this issue. I look forward to
continuing to work with Congress toward solving problems in the markets, to stabilize
our communities and improve our economy. If you have further questions or comments,
please do not hesitate to contact me at (202) 898—6974 or Eric Spitler, Director of
Legislative Affairs, at (202) 898-3837.

Sincerely,

Sheila C. Bair
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The Honorable Sheila C. Bair : :
Chairman " JUL 13 2009
Federal Deposit Insurance Carporation - p

550 17th Street, NW - _ :
* Washington, DC 20429 | A - | OFFICE QF LEGISLATIVE AFFAIRS

Dear Chairman Bair:

As Members of the .Financial Services Commitice, we arc wriling (0 encotrrage you- ta
include Real Estate Qwned Praperties (RENS) as a priorily assef in the Public Private Tnveshr.cni
Funds (PPIF) Legacy Loan Program (LLP). Wec believe that recognizsng REQ propertics as an.
assel class will help stabilize not anly bank porilolios, but also local peighborhoods facing the
effects of ever Increasing forcclosures, Including REQ propertics as an asscl class will 1 zlp
achieve dual goaly of impraving the halance sheets of banks, and help establish a much-nee led

floar on hame prices.

‘Though the increase in home forcelosures had been teinporurily abated. it has bren
cteeping back up recently. While improperly utilized mortpagé instruments were the main driver
aof the first wave of increascd forcelosures, we fear that in the near future, foreclosures *vill
" continue to occur because of the deep recession and high tnemployment rate, which conspin to
make it increasingly difficult for many homeowners 1o conlinue o meet their mottgige
paymenls. As foreclostires increase, banks will be even harder-pressed ta manage and dispost of
their growing inventory of propertics. To date, mast banks have been unable ar unwilling to 2}l
foreclosed properties in any quantily that will meaningfully reduce their balance sheets, which
lcaves thom with an ever-growing inventory that thcy must manage. Many banks are st
equipped lo manage and mainkin these often-uninhabiled homes, leaving then in a dilapidzied
stute und causing a general blight on communifics acrass the country.

Many companics are attempling lo rehabilimte these forgotten pruperics and reverse :he
effects on hiese hames and stahilize thése communities. These efforts will increase the ave 9ll
value of other homes in these ncighborhoods, and_i'hcmsc the safcty of the community. Wl:le
this issue was brought to our atlention by a New Yerk-bascd company, the additian of R -0
propestics 1o the LLE would losler und promole a nation-wide market tmat would tabilize ho-ne
valiies and rejuvenale ncighborhoods. Likewise, we understmd (hat the American Rank ors
Assuciation supports inclusion of REQs in the LLP, as staled in their commenis submiticd lo
the Federnl Deposit Insurance Corporation (FDIC) on April 9, 2009, .

Cutrenl government efTorts for addressing the increasing number of [onulosed horr <,
such as the Neighborhood Stabilization Program (NSP) have not shown thiemsclves lo he
adcequate to deal with the growing supply of REQ properties, so the positive cleets have ot
been felt as Jully as they could otherwise have heen with beller support and funding. The
smount of privale investment that can come through PPIF could have a great impact on redue ng
the supply ol REO. propestics, and bringing about all of these positive and stabilizing effects :‘-ar
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both communities and banking balance sheets. Clearly, this will help achieve the goal of the
PPIF whilc also posilively addressing some of the critical housing issues faced by hazal
povernments nalion-wide.

[n conclusion, in light of all of the positive effects that: flow from investing in R3O
propertics, we tirge you to add REO propertics as an assct class under the PPIF LLP pilat
program and to support the rehabilintion of not anly bank balance sheets, but also of sur
neighborhoods and communities. :

Sincerely,’

GALLY [. ACKERMAN
chber ol Congress

PETER T. KING
Member of Congrcsy/

CAROLYN MCCARTHY
Member of Congress

CAROLYN B. MALONEY
Men‘:Ber of Congress

i
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CHAJRMAN
_ August 3, 2009

Honorable Carolyn McCarthy
House of Representatives
Washington, D.C. 20515

Dear Congresswoman McCarthy:

Thank you for your interest in the Federal Deposit Insurance Corporation’s
Legacy Loans Program (LLP), and for sharing your suggestions and analysis promoting
the inclusion of Real Estate Owned properties (REO) in the program. '

Since the LLP was announced in March, we have been encouraged to see that
banks have been able to raise capital without having to sell distressed assets through the
LLP. As aresult of this renewed investor confidence in the banking system, we have
postponed the planned pilot sale of assets by open banks. However, the FDIC is
continuing to work on the LLP and will be prepared to offer it in the future, if needed, to
cleanse bank balance sheets and bolster their ability to support the credit needs of the
economy. Our next step is to test the funding mechanism contemplated by the LLP in a
sale of receivership assets this summer.

No decisions have been made regarding specific asset classes that will be eligible
for sale through the LLP. However, REO remains under consideration for inclusion as an
eligible asset.

Thank you again for sharing-your counsel on this issue. I look forward to
continuing to work with Congress toward solving problems in the markets, to stabilize
our communities and improve our economy. If you have further questions or comments,
please do not hesitate to contact me at (202) 898-6974 or Eric Spitler, Director of
Legislative Affairs, at (202) 898-3837.

Sheila C. Bair
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The Honomble Sheila C. Bair
Chairman - JUL 13 2009
Federal Deposit Insurance Corporation - ,
550 171h Street, NW _ ‘
" Washington, DC 20429 - | OFFICE OF LEGISLATIVE AFFAIRS

Dear Chairman Bair:

As Members of the Financial Scrviccs Commitlee, we are writing (o encontage yoi- ta
include Real Estate Owned Properties (RENs) as a priorily assel in the Public Private Inveshr.eni
Funds (PPIF) Icgacy Loan Program (LLP). Wc belicve that recognizsng REO properties as an
asscl class will help stabilize not only bank portlolios, but also local aeighborhoods facing the
effects of ever Increaxing forcclosures. Including REQ propertics as an assct class will | zlp
achieve dwat goah of impraving the halance sheets of banks, and help establish a much-nee led
floor on home prices. _

Though the inerease in home forcelosures had been lemporurily abated. it has ben
creeping back up recently, While improperly utilized mortpage instruments were the main driver
of the first wave of increased foreclosures, we [ear that in the near future, forsclosures *vitl
continue to occur because of the deep recession and high unemployment rate, which conspin to
make it increasingly difficult for many homeowners 1o conlinue to meel their mortgipe
prymenls. As foreclosures increase, banks will be even harder-pressed to manage and dispost of
their growing inventory of propertics. To date, mast banks have been unable or unwilling to 21l
foreclosed properties in any quantily that will meaningfully reduce their balance sheets, wkich
leaves them with an ever-growing ihventory that thcy must manage. Many banks are sot
equipped lo manage and mainfain 1hese often-uminhahited homes, leaving them in g dilapidated
slute and causing a general blight on communitics acrass the country.

Muany companics irc attempting to rehabilitate these forgotten pruperfies and reverse the
elfects on these homes and stabilize these communities. These efforts will increase the vve all
value of other homes in these neighborhoods, and.i'ncn:asc the safcty of the community. Wi.le
this issne was brought to our atlention by a New York-bascd company, the addition of R.-0)
prapertics to the JLP would fosicr and promole a nation-wide market that would stabilize ho-nc
valtics and rejuvenale ncighborhoods. Likewise, we understand that the American Rank ars
Association supporls inclusion of REQs in the LLP, as stated in theh comments submitied lo
the Fedeml Deposit Insurance Corporation (FDIC) on April 9, 2009, .

Current ;\ovcmmcnl c[Torts for addressing the inereasing number of forcclosed horr cs,
such as the Neighborhood Stabilization Program (NSP) have nor shown themsclves to be
adequate to deal with the growing supply of REQ properties, sa the positive clfects have 1ol
been felt as fully as they could otherwise have been with beller suppart and funding. 7he
atoul of private investment that can come through PPIF could have a great ympact on reduc ng
the supply ol REOQ. properties, and bringing about all of these positive and stahilizing effects v
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both conununities and banking balance sheels. Clearly, this will help achieve the goal of the
PPIF whilc also positively addressing some of the critical housing issues faccd by lesal

governments nalion-wide.

Iy conclusion, in light of all of the pesitive cffects that. flow from investing in R0
propertics, we urge you to add REO propertics as an assct class under the PPIF LLP pilot
program and to support the rehabilifation of not anly bank balance shects, but also of sur
neighborhoods and commuunities.

Sincerely,’

KLY [.. ACKERMAN
c’:hcr of Congress

CAROLYN MCCARTHY
Member of Congress

CARBLYN B. MALGREY
Member of Congress

[
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SHEILA C. BAIR August 3, 2009
CHAIRMAN

Honorable Christopher J. Dodd

Chairman

Committee on Banking, Housing, and
Urban Affairs

United States Senate

Washington, D.C. 20510

Dear Mr. Chairman:

Thank you for your recent letter concerning efforts to help people save their homes from
foreclosure. As you know, the Federal Deposit Insurance Corporation has actively participated
in initiatives to promote loan modifications that will provide at-risk borrowers the opportunity to
keep their homes if they are willing and able to continue making their mortgage payments at a
lower interest rate. For borrowers with both first and junior lien mortgages on their homes, your
letter cites the unwillingness of junior lienholders to accept reasonable compensation for the
extinguishment of their liens as a significant impediment to the success of the HOPE for
Homeowners Program. You are concerned this unwillingness may be the result of inadequate
loan loss allowances on the books of large mortgage servicers who hold junior lien mortgages as
assets on their balance sheets.

The FDIC has long emphasized in policy guidance to banks and through its examination
process that each institution is responsible for maintaining an allowance for loan and lease losses
at a level that is appropriate and determined in accordance with generally accepted accounting
principles. When estimating the appropriate level for the allowance, each institution’s
management is expected to consider all significant factors that affect the collectibility of the loan
portfolio as of the evaluation date. These factors may vary over time and from one type of loan,
such as junior lien residential mortgages, to another. ° :

We recognize that proper financial reporting by depository institutions in their financial
statements and regulatory reports is essential to sound decision-making by investors, creditors,
regulators, and the public, as well as by the institutions themselves. Establishing an appropriate
amount for the allowance for loan and lease losses requires significant judgment and is one of the
most critical accounting estimates for an institution, particularly in the current economic
environment. Accordingly, to supplement existing supervisory policies, the FDIC has issued the
enclosed guidance to the institutions it supervises. The guidance reminds institutions about
cértain key loan loss allowance concepts and requirements. In addition, it addresses more
specifically allowances for junior lien residential mortgages, including qualitative or
environmental factors to be considered in determining an appropriate allowance level for such
loans. We believe this guidance should reinforce our ongoing efforts to ensure institutions



maintain loan loss allowances at levels that appropﬁatcly reflect the impact of relevant current
trends and conditions on loan collectibility.

This guidance cautions banks that failure to timely recognize estimated credit losses
could delay appropriate loss mitigation activity, such as restructuring junior lien loans to more
affordable payments or reducing principal on such loans to facilitate refinancings. Please be
assured that my examiners will continue to evaluate the effectiveness of an institution’s loss
mitigation strategies for loans as part of their assessment of the institution’s overall financial

condition.

Again, thank you for sharing your concemns, and I hope this information is helpful. If you
have further questions or comments, please do not hesitate to contact me at (202) 898-6974 or
Eric Spitler, Director of Legislative Affairs, at (202) 898-3837.

Sincerely,

Sheila C. Bair

Enclosure

hE
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ALLOWANCE FOR LOAN AND LEASE LOSSES
Residential Mortgages Secured by Junior Liens

Summary: When estimating credit losses on each group of loans with simitar risk
characteristics, an institution should consider its historical loss experience on the group, adjusted
for changes in trends, conditions, and other relevant factors in the current economic environment
that affect repayment of the loans in the group as of the allowance evaluation date. The needto .
consider all significant factors that affect collectibility is especially important for loans secured by
junior liens on 1-4 family residential properties (junior lien loans) in areas where there have been
declines in the value of such properties. See the attached “Allowances for Loan and Lease
Losses in the Current Economic Environment: Loans Secured by Junior Liens on 1-4 Family
Residential Properties.”
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Congress of the United States FDIC
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July 10, 2009 JUL 10 2009
The Honorable Ben Becmanke ' . "I'he Hono 1}l A0
Cheimar Chaieman OFFIOE OF LEGELATVE AFFARS
Board of Govemors of the Federal Deposit Insurance
Federal Reserve System Corporation
20™ and Constitution Avenue, NW _ 550 17" Street, NW
Washington, DC 20551 Washington, DC 20429
The Honorable John Dugan Mr. John E. Bowman
Comptroller of the Currency Acting Director
Office of the Comptroller of the Currency OfTice of Thrift Supervision
Administrator of National Banks 1700 G Street. NW
Washington, DC 20219 Washington, DC 20552
The Honorable Michael L. Fryzel
Chairman
National Credit Union Administration
- 1775 Duke Street
Alexandria, VA 22314-3428-
Dear Sirs/Madam:

Onc of our highest priorities as Chairmen, respectively. of the Senate Committec on
Banking, Hlousing. and Urban Affairs and the 1louse of Representatives Financial Services
Committee has been to help people save their homes from foreclosure. To do so, we have sought
to create adequate tools to address the foreclosure crisis created by the bubble in housing prices,
agpressive markcting of risky mortgages, weak underwriting standards, and inadequate regulation.

A key part of this effort was the creation of the HOPE for Homeowners (1411) program.
enacted as part of the Housing and Economic Recovery Act of 2008 (HERA), and the
improvements made to the program in the llclping Families Save Their Homes Act of 2009. The
program is premised on the view, expressed by Federal Reserve Board Chairman Bernanke and
others, that the creation of equity for troubled homeowners is likely to be an effective tool for
helping families keep their homes and avoid foreclosure.

In recent discussions with servicers, investors in mortgage backed securities, and
Administration officials, it has becomc clear that onc of the most significant impediments to the
success of 1141 is the unwillingness of subordinate lien holders to extinguish their liens as
required for participation in this program, even in retum for offers of reasonable compensation.
. This is true despite the fact that these subordinate liens may have minimal economic valuc.

We understand that the nation’s largest mortgage servicers carry on their balance sheets
significant volumes of these subordinate liens in the form of closed-end sccond morigages or
homc equity lines of credit. We are concerned that the loss allowances associated with these
subordinated liens may be insufficicnt to realistically and accurately reflect their value, especially
in light of the historically poor performance of first lien mortgages and seriously



diminished values of the underlying collateral. As you know, the nation has expcrienced sharp
dceclines in home prices. with further declines expected in many markets. This has resulted in as
many as 20 percent of all homeowners having mortgages that exceed the value of the home.
These nunibers are likely to be much higher in the case of option ARMs and subprime loans.

Many subordinate licns stand behind these mortgages. Carrying these loans at potentially
inflated values may contribute to resistance on the part of scrvicers 1o ncgotiate the disposition of -
these liens, and thus may stand in the way of increasing participation in the H4I1 program.
Inadequate reserving would also overstate the capital position of these institutions at a time when
an accurate picturc of the capital adequacy of the banking system is crucial.

We urge you and your stafl to look into this issue as expeditiously as possible 10 ensure
that we can achicve the vital goal of the 114H to help American familics build equity and keep
their homes. -Pleasce be in contact with us or our staff to review your findings in this area as soon
as possible. ‘

Thank you for your prompt attention to this matter.

Sincerely.

CHRISTOPHER DODD A
Chairman ' Chairm
Senate Committee on Banking. Housing and }House of Represcntatives Committee

Urban AfTairs on Financial Services



Allowances for Loan and Lease Losses in the Current Economic Eavironment:
Loans Secured by Junior Liens on 1-4 Family Residential Properties

Allowance Concepts and Requirements

The Interagency Policy Statement on the Allowance for Loan and Lease Losses, issued by the
federal financial institution regulatory agencies in December 2006,' states that the allowance for
loan and lease losses (ALLL)

represents one of the most significant estimates in an institution’s financial statements
and regulatory reports. Because of its significance, each institution has a responsibility
for developing, maintaining, and documenting a comprehensive, systematic, and

consistently applied process for determining the amounts of the ALLL and the provision

for loan and lease losses (PLLL). To fulfill this responsibility, each institution should
ensure controls are in place to consistently determine the ALLL in accordance with
GAAP [i.c., generally accepted accounting principles], the institution’s stated policies
and procedures, management’s best judgment, and relevant supervisory guidance.

As of the end of each quarter, or more frequently if warranted, each institution must
analyze the collectibility of its loans and leases held for investment (hereafter referred to
as “loans”) and maintain an ALLL at a level that is appropriate and determined in
accordance with GAAP. [Footnote omitted.]

An appropriate ALLL covers estimated credit losses on:

e Loans that an institution individually evaluates and determines to be impaired under
Statement of Financial Accountmg Standards No. 114, Accounting by Creditors for
Impairment of a Loan;? and .

e Groups of loans with similar risk characteristics that the institution evaluates collectively for
impairment under Statcment of Financial Accounting Standards No. 5, Accounting for
Contingencies (FAS 5).

According to the Interagency Policy Statement, the term “estimated credit losses” means an
estimate of the current amount of loans that it is probable the institution will be unable to collect
given facts and circumstances as of the evaluation date. Estimates of credit losses should reflect
consideration of all significant factors that affect the collectibility of the portfolio as of the
evaluation date.*

The Interagency Policy Statement further notes that changes in the level of the ALLL should be

directionally consistent with changes in the factors, taken as a whole, that evidence credit losses,

! hitp-//www fdic.gov/ncws/news/financial/2006/fi106105a.pdf.
? In the Financial Accounting Standards Board's Accounting Standards Codification™, see Section 310-10-35,

Receivables — Overall - Subsequent Measurement.

3 In the Accounting Standards Codification™, see Subtopic 450-20, Contingencies — Loss Contingencies.

* Thus, under GAAP, the purpose of the ALLL is not to absorb all of the risk i in the loan portfolio, but to cover
probable credit losses that have already been incurred.
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keeping in mind the characteristics of an institution’s loan portfolio. In this regard, if declining
credit quality trends relevant to the types of loans in an institution’s portfolio are evident, which

is generally the case in the current economic environment, the ALLL level as a percentage of the
portfolio should generally increase, barring exceptionally high charge-off activity.

In particular, institutions are reminded that, when estimating credit losses on each group of loans
with similar risk characteristics under FAS 35, they should consider their historical loss
experience on the group, adjusted for changes in trends, conditions, and other relevant factors
that affect repayment of the loans in the group as of the ALLL evaluation date.

Considerations Related to Loans Secured by Junior Liens on 1-4 Family Residential Properties

The need to consider all significant factors that affect the collectibility of loans is especially
important for loans secured by junior liens on 1-4 family residential properties, both closed-end
and open-end, in areas where there have been declines in the value of such properties. Thus,
consistent with the Interagcncy Policy Statement, after determining the appropriate historical loss
rate for each group of junior lien loans with similar risk characteristics, an institution’s
management should consider those current qualitative or environmental factors that are likely to
cause the estimated credit losses on these loans as of the ALLL evaluation date to differ from the -
group’s historical loss experience.

As noted in the Interagency Policy Statement, these qualitative or environmental factors include,
but are not limited to, changes in the volume and severity of past due loans in each group of
junior lien loans and changes in economic and business conditions and other developments that
affect the collectibility of the junior lien loans. Furthermore, given the unique nature of junior
lien loans, other factors that an institution should take into account would include, for example:

» Changes in the repayment status of the junior lien borrowers’ loans secured by first (and any
other more senior) liens on the same 1-4 family residential properties, including the extent
and severity of delinquencies and the volume of senior lien loan modifications that represent
troubled debt restructurings, regardlcss of whether the junior lien loans themselves are
current or past due;

e Changes in the value of the junior hen borrowers’ underlying real estate collateral, including
the extent to which these borrowers’ more senior lien loan balances, or the combined
balances of the more senior lien loans and the institution’s junior lien loan, currently exceed
the value of the underlying real estate; and

e The institution’s policies regarding the initiation of foreclosure action on junior lien loans
and the submission of bids on foreclosure sales initiated by more senior lienholders when the
value of the underlying real estate collateral is insufficient to adequately protect the
institution’s junior lien position.

The FDIC recognizes that determining the appropriate level for the ALLL for each group of -
loans with similar risk characteristics under FAS § is inevitably imprecise and requires a high
degree of management judgment. Nevertheless, delaying the recognition of estimated credit
losses on junior lien loans secured by 1-4 family residential properties by failing to properly
consider the current effect of more senior liens on the collectibility of an institution’s existing
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junior lien loans is an inappropriate application of GAAP. Additional supervisory action may
also be warranted based on the magnitude of the deficiencies in this aspect of the institution’s
ALLL process. Furthermore, the failure to timely recognize estimated credit losses could delay
appropriate loss mitigation activity, such as restructuring junior lien loans to more affordable
payments or reducing principal on such loans to facilitate refinancings. Examiners will continue
to evaluate the effectiveness of an institution’s loss mitigation strategies for loans as part of their
assessment of the institution’s overall financial condition.

b



@ FEDERAL DEPOSIT INSURANCE CORPORATION, Washington, DC 20429

SHEILA C. BAIR

CHAIRMAN
August 3, 2009

ﬁonorable Gary L. Ackerman
House of Representatives
Washington, D.C. 20515

Dear Congressman Ackerman:

Thank you for your interest in the Federal Deposit Insurance Corporation’s
Legacy Loans Program (LLP), and for sharing your suggestions and analysis promoting
the inclusion of Real Estate Owned properties (REO) in the program.

Since the LLP was announced in March, we have been encouraged to see that
banks have been able to raise capital without having to sell distressed assets through the
LLP. As a result of this renewed investor confidence in the banking system, we have
postponed the planned pilot sale of assets by open banks. However, the FDIC is
continuing to work on the LLP. The first test using the LLP funding mechanism .
commenced last week through a sale of receivership assets. The FDIC will analyze the
results of this sale to see how the LLP can best further the removal of troubled assets
from bank balance sheets, and in turn spur lending to further support the credit needs of
the economy.

No decisions have been made regarding specific asset classes that would be
cligible for sale through the LLP by open banks. However, REO remains under
consideration for inclusion as an eligible asset.

Thank you again for sharing your counsel on this issue. I look forward to
continuing to work with Congress toward solving problems in the markets, to stabilize
our communities and improve our economy. If you have further questions or comments,
please do not hesitate to contact me at (202) 898-6974 or Eric Spitler, Director of
Legislative Affairs, at (202) 898-3837.

Sincerely,

Sheila C. Bair



@oanuress of the MAnited States
Washingion, DA 20515

July 13, 2009 ~ FDIC
The Honomble Sheila C. Bair '
Chairman ‘ - JUL 13 2009
Federal Deposit Insurance Corporation - » P
550 17th Strcet, NW _ ‘ '
* Washington, DC 20429 - | OFFICE OF LEGISLATIVE AFFAIRS

Dear Chairman Bair:

As Members of the Financial Scrvices Commitlee, we arc wriling lo enconrage yoi- to
include Real Estale Owned Properties (REfk) ag a priorily asset in lhe Public Private Tnveshr.eni
Funds (PPIF) I.cgacy Loan Program (LLP). Wc believe that recognizeng REQ propertics as an
assel class will help stabilize not only bank porifolios, but also local aeighborhoods facing the
effects of ever Increasing forcclosures, Including REO propertics as an assct class will | zlp
achicve dual goals of impraving the halance sheets of banks, and help establish a much-nee led
- floor on home prices.

Though the inerease in home forcclosures had been tempororily abated, it has been
crecping back up recenily. While improperly utilized mortgage instruments were the main driver
of the first wave of increcased foreelosures, we [ear that in the nzar future, foreclosures *will
continue to occur because of the deep recession and high unemployment rate, which conspin 1o
make it increasingly difficult for many homweowners 1o continue to meet their mortgipe
prymenis. Ay [oreclosures increase, banks will be even harder-pressed to manage and dispost ol
their growing inventory of propertics. To daic, mast banks have becn unable or unwilling to :2Il
forecloted properties in any quantity that will mcaningfully reduce their balance sheets, which
leaves them with an ever-growing ihventory that thcy must manape. Many banks are ol
equipped (o manage and mainfain these often-uminhabiled homes, leavang them in a dilapidzated
stute and ciusing a general blight on communitics acrass the country.

Many companics are altempling o rehabilitate these fargotten pruperties and reverse the
eflects on lhese homes and stakilice thede communities. These efTorts will increase the vee all
value of othcr homes in these neighborhoods, and incrcasc the safety of the community. Wi le
this issuc was brought o our allention hy a New York-bascd company, the additian of R.-0
propertics to the 1.1.P would losier and promole a nation-wide marke! 1nat would slabilize ho-nc
valucs and rejuvenale netghborhoods. Likewise, we understond that the Américan Bank ars
Associalion supports inclusion of REQs in the LLP, as stated in their commenls submitied lo
the Federa] Deposit Insurance Corporation (FRIC) on April 9, 2009. .

Current gaveérnment efTorts for addressing (he increasing number of foreclosed horr o,
such as the Neighborhood Stabilization Program (NSP) have nor shown themsclves to he
adequate ta deal with the growing supply of REO properties, sa the positive effeets have 1wt
been fell as Tully as they could otherwisc have been with beller suppor and funding. The
sount of private invesiment that can come through PPIF could have a great impact on reduc ng
the supply of REQ. properties, and bringing about all of these positive and slabilizing effects Hr
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botli conununities and banking balance sheels. Clearly, this will help achieve the goal of the
PPIF whilc also positively addressing some of the critical housing issues faced by fesal

governments nalion-wide.

n conclusion, in light of all of the positive cfTects (hal. flow from investing in REQ
propertics, we urge you to add REO propertics as an asset class under (he PPIF LLP pilot
program and to support the rehabilitation of not anly bank balance sheets, but also of our
ncighborhoods and communities.

Sincerely,”

LT T = Y= ey P gy gy y—————

Y L. ACKFRMAN
bet of Conpress

PETER T. KING /
Member of Congrcsi/

CAROLYN MCCARTHY
Member of Congress

CARHLYN B. MALONEY
Member of Congress




Board of Governors of the Federal Reserve System
Federal Deposit Insurance Corporation

Office of the Comptroller of the Currency

Office of Thrift Supervision

August 4, 2008

Honorable Tom Feeney
House of Representatives
Washington, D.C. 20515

Dear Congressman Feeney:

Thank you for your letier concermning the effect enforcement of the USA PATRIOT Act and
the Bank Secrecy Act (BSA) has had upon the banking industry. The federal banking and thrift
regulatory agencies (collectively referred to as the Federal Banking Agencies) have various
statutory authorities and obligations for regulation, supervision, and enforcement with respect to
money laundering and terrorist financing, and we continue to work diligently to fulfill our duties
within the existing framework. The Federal Banking Agencies recognize the industry’s
compliance efforts and remain committed to maintaining a high level of compliance while
working to eliminate any unnecessary regulatory burden. We coordinate closely on these issues
with other authorities as appropriate, including the Treasury Department’s Financial Crimes
Enforcement Network (FinCEN) and the Office of Foreign Assets Control (OFAC), state banking
supervisors; federal and state regulatory agencies; and law enforcement. To that end, the Federal
Banking Agencies have issned significant guidance to improve consistency and transparency in
BSA supervision and enforcement.

In 2005, the Federal Banking Agencies created the Federal Financial Institutions
Examination Council (FFIEC) BSA/Anti-Money Laundering (AML) Working Group, which
includes FinCEN and state banking supervisor representation, to enhance coordination and
consistency in BSA/AML examination and training functions. Additionally, we participate
extensively in the BSA Advisory Group (BSAAG), an entity created by statute and Ied by
FinCEN, which serves as a venue for discussion of BSA/AML issues among regulators,
representatives from industries subject to the BSA, and law enforcement.

Also in 2005, the Federal Banking Agencies issued the FFIEC BSA/AML Examination
Manual (Manual) which has been updated twice. The release of this interagency Manual marked
an important step to ensure the consistent application of the BSA and its implementing regulations
to all banking organizations.

Regarding your concerns relating to enforcement activity, we note that 12 U.S.C. 1818(s)(3)
requires the Federal Banking Agencies to impose formal enforcement actions for BSA/AML
program violations. Last year, to ensure better consistency in BSA/AML enforcement decisions,
the Federal Banking Agencies released an Interagency Statement on Enforcement of BSA/AML
Requirements (Statement). The Statemnent describes specific circumstances, provides examples
under which the Federal Banking Agencies will issue a formal enforcement action, and offers
insight into the consideration of those decisions. This Statement reinforced existing enforcement
practices regarding BSA/AML compliance as determined by federal statutes and fosters
interagency consistency and transparency.




Pertinent to your concerns regarding the impact of compliance upon banking operations, we
regularly communicate with supervised institutions through the examination process and in other
venues. This ongoing dialogue serves to promote an understanding of supervisory expectations
and of current compliance practices and standards as they apply to evolving banking operations.
We recognize the considerable challenges institutions have faced in recent years in their ongoing
efforts 1o combat money laundering and terrorist financing and to ensure compliance with
requirements imposed by BSA/AML statutes and regulations. We also recognize that supervised
institutions have dedicated considerable resources to these compliance cfforts and that many
banking organizations’ senior management and directorates have made BSA/AML compliance
cfforts a priority.

As you point out, it is necessary to have an appropriate balance between the prevention of
misuse of U.S. financial institutions and the maintenance of a strong, competitive U.S. financial
system. In instances where the Federal Banking Agencies play a regulatory role, we endeavor to
strike such a balance, utilizing input from industry received through the administrative rulemaking
process. In discharging our supervisory obligations with respect to individual institutions, we seek
1o tailor our examination efforts to take into account each institution’s risk profile and risk

- management efforts.

Finally, with regard to the concerns you raise 2bout account closures, it is not a practice for
the Federal Banking Agencices to instruct institutions to deny or discontinue offering products and
services to banks in foreign nations or to international customers, nor is it our aim to discourage
lawful business. Decisions regarding the operations of banking organizations and the customers
served, either international or domestic, remain and have always been at the discretion of bank
management,

The Federal Banking Agencies take very seriously their responsibility to ensure that banking
organizations are effective in their efforts against money laundering and terrorist financing, while
reducing or eliminating unnecessary regulatory burden. We hope that this response addresses your

COncerms.

Sincerely,

Sheila C. Bair, Chairman
Federal Deposit Insurance Corporation

0bhn C. Dugan, Comp r M. Reich, Directbr
Office of the Comptroller of the Currency ce of Thrift Supervision
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TOM FEENEY ASSISTANT WHIP
MEMBSER OF CONGRESS
247K DisTricT, FLoRiDA COMMITTEE ON
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23 e s b B Congress of the United States Govemmuer Sromsoned ExTeamiss
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ey Washington, BE 20515 COMMITTEE ON THE JUDICIARY
Do s MeLsen
June 23’ 2008 COMMERQAL AND ADMINISTRATIVE LAW
Federal Deposit Insurance Corporation Federal Reserve Board SCIENGE AND TECHNDLOGY
Chairman Sheila Bair Chairman Ben Bernanke DoACE AN AfonALTICS
550 — 17th Street, NW Board of Governors
Washington, DC 20429 20th Street & Constitution Ave., NW
Washington, DC 20551
Office of the Comptroller of the Office of Thrift Supervision
Currency ' Director John Reich
John Dugan 1700 G Street, NW
Comptroller Washington, DC 20552

250 E. Street, SW
Washington, DC 20219

Financial Crimes Enforcement
Network

Director James H. Freis

P.O. Box 39

Vienna, VA 22183

Ladies and Gentlemen:

This letter is to bring to your attention our concern regarding the effect that
current enforcement policies of the Patriot Act and the Bank Secrecy Act are
having on our financial community and our economy. We understand and
appreciate your efforts to make sure those for whom you have regulatory
responsibility are in compliance with the law. Striking the proper balance
between national security and criminal activity on the one hand and an efficient
and competitive financial system on the other is not easy but it must be done.

These are difficult times. Qur country and our economy face challenges from
terrorism, crime, abusive mortgage lending and international competition to
name but a few. Many of these challenges have lines of intersection with our
financial institutions. The traditional function of financial institutions has been
to serve as the conduit for circulation of capital. They now have been given the
additional role of an arm of law enforcement. Bankers are now in effect the
policemen and their failure to perform that role to the satisfaction of the
regulators will subject them to serious punishment.

We do not think there has been sufficient consideration of the consequences of
making the financial services industry an arm of enforcement of non-financial

12424 RESEARCH PARKWAY, SUTE 125 1000 Crrv CenTer a3 e, 2nD FLOOR 400 SOUTH STREET, SUITE 4-A
Ontanpo, FL 32828 Pory Onance, FL 32129 Trrusvais, FL 32780
1407) 2081108 {386) 755-5798 : {321) 284-6113

Fax: (407) 208-1108 Fax: [306) 758-9303 Fax: (321) 264-6227



policies. While each of the mandates may make sense to those who are focused
on the goal of dealing with drugs, or terrorism, we do not believe that anyone has
stopped to analyze the cumulative effect of all these initiatives on the health of
the nation's banking system and its ability to carry out its fundamental functions.

We know for a fact that many banks have ceased to do business with banks in
foreign nations. The requirement of having to vouch for the systems of banks in
other countries, and the requirement to know the political and personal
background of foreign customers impose expensive burdens on banks and make
them unattractive to legitimate customers. The reputational, financial and
regulatory risk of being found wanting in the expectations of regulators and the
cost of compliance has driven many banks out of the international markets in the
United States.

We understand that there are cases where financial institutions have not lived up
to their obligations to comply with the laws and regulation. These cases,
however, should not lead to an environment that results in high technical
compliance at the expense of achieving the original goal of these laws.

Our laws do not spell out all the detail of regulation. We rely on you to provide
that and to carry it out with good judgment and common sense, no easy task.

It is clearly not the purpose of the Patriot Act or the Bank Secrecy Act to lead to
the closing of the accounts of legitimate businesses, nor is it their purpose to
discourage lawful business. The administration of these acts should not lead to
counterproductive results such as defensive compliance. We urge you to make
sure that your enforcement policies do not produce consequences never intended
by these laws and which are contrary to existing policies and the public interest.

We would appreciate hearing from you what steps are being taken to address
these concerns.

Sincerely,
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Crampton, Lali

From: Parker, Lindsey [lindsey.parker@mail.house.gov]
Sant: Wednesday, July 02, 2008 9:52 AM

To: Crampton, Lali

Subject: Signature list

Lali,
Here you go!

Tom Feeney
Robert Wexler
Mario Diaz-Balart
lieana Ros-L.ehtinen
Cliff Stearns

Tim Mahoney
Allen Boyd

Ron Paul

Ginny Brown-Waite
Scott Gamett
Lincoln Diaz-Balart
Jeff Miller

Connie Mack
Adam Putnam
Ander Crenshaw
Vem Buchanan
Spencer Bachus

Randy Neugebauer
Thanksl

Lindsey A. Parker
Office of Representative Tom Feeney (FL-24)

7/2/2008



FRI. AUG. U7 2003 D4:47 PR

JEB HENSARLING
TExAS: STH DISTRICT

DEPUTY REPUBLICAN WHIP
COMMITTEES:
BUDGET
VICE RANKING MEMIER

FINANCIAL SERVICES

Rep., Jeb Hensarling L&Z No. JUZCb4838H

Cangress of the Wnited States

Suncomaares o PaEaL House of Repregentatibes
INSTITLIONS AND ConBLracr LREDIT . .
T aghington, BE 20515
August 7, 2009
The Honorable Shelia Bair, Chairman

Federal Deposit Insurance Corporation
550 Seventeenth Street, NW, Room 6076
Washington, DC 20429

Dear Chairman Bair:

r. L. UUs

DETRICT OFFICES:
8510 ABRAMS ROAD
. SULATE 243
DaLLas, TX 75231
{274) 345-9398

702 Easy Corsicana STreey
ATmens, TX 76781
{802} 6758258

WeR OFRcE:
www.hensarling house.gov

Please find enclosed a copy of a letter | sent to Treasury Secretary Timothy Geithner
earlier this week for your reference. Please let me lmow if you have any questions.

Yours respectfully,

FDIC

AUG

7 2009

OFFICE OF LEGISLATIVE AFFAIRS

128 Cannon Houszk OFRCE ButxNg, WASHINGTDN, DC 20515+ (202} 225-34B4
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@Tongress of the ¥nited States
Washingion, 8¢ 20515

August 4, 2009 ' FDIC
The Honorable Timothy Geithner
Secretary of the Treasury AUG 7 2009
1500 Pennsylvania Avenue, NW

Washington, D.C. 20220

OFFICE OF LEGISLATIVE AFFAIRS

Dear Mir. Secretary:

We were alarmed at allepations that surfaced today regarding your purporicd intimidation
of federal financial regulators, including Federal Reserve Board Chairman Ben Bernanke, who
had expressed their concerns sbout sspects of the President’s regulatory reform proposal. In
addiSon 10 Chairman Bemanke, thic grovp of regulsiors reporfedly also included FDIC
Chairman Shelia Bair, Comptrolier of the Currency John Dugan, Office of Thrifi Supervision
Acting Director John Bowman, SEC Chairman Mary Schapiro, CFTC Chairman Gary Gensler,
and Fed Govemor Daniel Tarullo.

As reporied in Wall Street Journal today, and apparently confirmed by several regulators
during their.testimony before the Senate Banking Committee this moming, last week you
sumshoned these independent regulators 10 your offices and excoriated them for having voiced
their concerns over the Administration’s restructuring plans. During the mecting, the Wall Street
Jowrnal reported that you “blasted” those present in an “expletive-laced criligue™ fealuring the
“repeated use of obscenities” and an “ageressive poshre” designed 1o tell those regulators thet
“enough is enough.” Such attempted suppression of the judgment of independent regulators has
no place in our or any other financia) system, and is directly contrary lo the Administration’s
stated goals of increesing trensparcncy and creating a safer, more stable economy.

If these allegations are correct, wve are gravely concerned ther you would sttempt to abuse
your position 10 silence the expert opinions of the very public servants who are charged with
ensuring the safety apd soundness of our finantial system. Federal regulators st the Fed, FDIC,
SEC, OCC, CFTC, and OTS sare statutorily designated as independent for a specific reason ~ so
that they can provide unbiased assessmenis to Members of Congress and the public regarding the
health of our financinl system. Apy aHempt lo intimidate these officials from speaking their
minds or to suppress their concems on issues affecting their apencies because it does not fit into
yonr Administration’s political agenda would be a significant abrogation of the public’s zust and
a substantial deviation from the Administration’s comunitment to transparency. Thus, we request
that you provide an explanation of the nature of this mecting, including what if any limits you
attempted o place on these officials as well as a written explanation of Treasury’s internal
policies and procedures with respect to its interaction with these indepandem agencies.

Sincerely,

KPENCER BACHUS
Member of Congress

FHIKTED OH RECYTLED PAPER



FDIG

Federal Deposit Insurance Corporation
550 17th Street NW, Washington, DC 20429 . Office of Legislative Affairs

August 11, 2009

Honorable Susan M. Collins
United States Senate
Washington, D.C. 20510

Dear Senator Collins:

Thank you for your comments concerning the Federal Deposit Insurance Corporation’s Proposed
Rule on Acquisition Policy. I can assure you we will carefully consider your concerns and those
of the other commenters.

We appreciate for your interest in this important issue. If you have further questions, the Office
of Legislative Affairs can be reached at (202) 898-7055.

Sincerely,

Eric J. Spitler
Director
Office of Legislative Affairs
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Wnifed Diafes Denafle

WASHINGTON, D.C. 20510

August 6, 2009

Sent via email to Comments@FDIC.gov

" The Honoreble Sheila C. Bair
Chairman

Federal Deposit Insurance Corporation
550 17™ Street, N.W.

Washington, D.C. 20429

RE: RIN 3064-AD47: Proposed Statement of Policy
on Qualifications for Fafled Bank Acqguisitions :

Dear Madame Chairman:

The purpose of this letter is to offer strong support for the proposed statement of policy
issued by the Federnl Deposit Insurance Corporation (FDIC) clarifying the qualifications that
must be met by private capital investors wishing to acquire or invest in a failed United States
bank or thrifi. While supportive of the provisions as currently drafted, we also recommend
strengthening the proposed policy statement related fo secrecy law jurisdictions.

Stable and prosperous banks are key to a thriving U.S. economy. Banks provide the
credit and finencing that is the lifeblood of businesses, communities, and families. They offer
critical financial services, such as money transfers, checking accounts, and credit cards, that
enable modern society to funcrion. They play a lynchpin role in the housing and real estate
markets. Thay protect savings and retirement nest eggs.

When banks callapse, they disrupt the local cconomy, impose economic hardships on
clients, hurt surrounding communities, and impair other finzncial institutions and businesses. In
addition, a failed bank can undermine confidence in the U.S. financial system as a who'z and
even pracipitate more failures and economic problems.

We bave witnessed many bank and thrift failures, from the $150 billion savings & loan
crisis during the 1980s, to the wave of bank failures during the early 1990s, 1o the thrift and bank
failures over the last year associated with the current financial crisis. We have seen how those
fajlures, despite government intervention, have disrupted communities and required hundreds of
billions of dollars to resolve. This recent history amply demonstrates the importance of the
precautions taken by the FDIC to ensure that those wishing to purchase a failed institution
understand and accept the public trust involved in owning a U.S. bank or thrift, and have the
means, expertise, and commitment needed to ensure a safe and sound banking institution.

Traditionally, banks and thrifts have been owned by holding companies whose investors
have incloded individuals, corporations, and limited liability companies. In recent years,
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however, additionz! classes of investors, such as private equity funds and hedge funds, have
sought to acquire ownership interests in failed U.S. banks and thrifis. These prospective
investors, referred fo as “private capital investors™ in the proposed guidance, have raised
concerns due 1o perceptions that some may favor short-tenn investment returns over long-term
commitments, and prefer secrecy to the transparency that has traditionally characterized bank
ownership in the United States. To allay these concerns, provide notice of the expectations and
standards related to 1).5. bank ownership, and afford private capital investors the opportunity to
acquire ownership interests in a failed U.S. bank or thrift on terms that protect the public, the
FDIC has developed necded guidance on some of the qualifications required to become an owner
of a failed [].S. insured depository institution.

The proposed guidance presents nine common-sense policies, derived from FDIC
standard banking practicc and cxperience, that must be adopted by private capital investors
secking to acquire or invest in a failed U.S. bank or thrift. All are important, but onc in
particular, regarding secrecy law jurisdictions, should be further strengthened.

Capital Commitment, Source of Strength, and Continuity of Ownership. First and
most importantly, the proposed guidance makes it clear that those wishing to take ownership of a
failed U.S. bank or thrift must stand ready to make a sustained commitment of capital over 2
period of years. The proposed policy statement on capital commitment makes it clear that
investors must be willing to provide adequate capital at the time of acquisition to ensure an
ongoing concern. The following source of strength policy statement makes it plain that, after
providing an initial capital outlay, investors must be willing w raise additional capital or borrow
funds if needed to ensure an institution’s ongoing viability. The proposed policy on continuity of
ownership would prohibit investors in a failed U.S. bank ur thrift from selling their securities in
the institution or its holding company for a minimum of three years, absent FDIC approval.
Together, these three safeguards make it clear that acquiring a U.S. bank or thrift should not be
viewed as a short-term investment opportunity to tum a quick profit, but must be treated as a
long-term commitment réquiring steady and significant investment over several years. Only
investors willing 1o meet cach of thesc commitments should be eligible to take ownership of 2

failed UJ.S. bank or thrift.

The proposed guidance requests comment on whether three years is the correct period of
time to prohibit the sale of relevant securities afler acquisition of 4 failed institution. From our
perspective, three years is the minimal acceptable period and may even be too brief. Failed
financial institutions typically require several years to regain their footing, and require dedicated
funding and support during that period. Since it is not uncommon for private equity funds and
hedge funds to make investment commitments of three (o five years in other endeavors, this
requirement is both reasonable and prudent. Any shorter period would invite investors with
shorter time horizons, whose primary goal may be to tum a profit rather than contribute 10 a
stablc banking institution willing and able o provide the lending and financial services our
communities need. A shorter time period might also cocourage more rapid turnover in bank
ownership, which would be an unhealthy and undesirable development.
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Cross Guaruntees. The proposed guidance also contains a policy statement that would
require investors seeking 1o gain an ownexsth interest in more than one U.S. bank or thrift to
pledge their proportionate interests in each such institution to pay for any FDIC insurance Joss.
This cross guarantee commitment is not only prudent, but would help ensure that private capital
investors understand that it is not possible to game the system by segregating or hiding assets
from the FDIC in the event of a bank or thrif} failure.

Transactions with Affiliates. Next, the proposed guidance contains 2 policy statement
making it clear that a bank or thrift owned by private capital investors may not offer any credit to
those investors, their investment funds, investment companies, or affiliates. This prohibition
reflects standard practice within the banking industry aimed at preventing insiders from taking
advantage of the banks they own. It is a response to a sordid history of some bank insiders who
have obtained larye loans, failed to repay them, depleted bank capital, and contributed (o a
weakened bank. This prohibition on insider loans is an essential safeguard to make it clear to
private capital investors that they cannot expect their ownership interest in a U.S. bank or thrift to
translate into a financial institution available to provide loans to their affiliates.

Secrecy Law Jurisdictions. The next safeguard, which proposes restrictions related to
secreey law jurisdictions, is particularly significant. 1tis a response to the atternpt of some
private capital investors to usc offshore structures in jurisdictions with secrecy laws 1o establish
their ownetship interests in a U.S. bank or thrift. Apparently, some private equity funds or hedye
funds seeking to acquire 2 failed institution proposed cloaking their ownership interests behind
offshore shell entities, making it difficull for the FDIC to determine the identity of the
prospective owners. - Some apparently even proposed setting up an offshore ownership structure
with the intent, afier acquisition of a failed institution, of quickly transferring or “flipping” that
ownership 1o a new structure. Such efforts are a direct affront to U.S. traditions of transparent,
stable. and prudent bank ownership.

There is simply no justification for the FDIC or any other U.S. regulator to allow a
prospective gwner of a U.S. bank or thrift to use an offshore ownership structure instead of an
ownership structure cstablished right here in the United States. Offshore structures, by their
nalure, are outside of U.S. regulatory control, invite disputes over secrecy Jaws and practices, and
raise concerns about how to resolve conflicting laws between the United States and the offshore
jurisdiction. Offshore structures also have a history of association with financial fraud, moncy
laundering, tax cvasion, and other misconduct and, due to secrecy laws, havc poscd obstacles to
investigative cfforts by U.S. law enforcement and regulators.

In onc investigation conducted by the U.S. Senate Permanent Subcommittee on
Investigations, several hedge funds and private equity funds established by two U.S. citizens,
Szm and Charles Wyly, used offshore structures to secrctly funnel millions of dollars in offshore
funds info the United States. The owners of those offshore funds were hidden behind layers of
offshore corporations and trusts, and were difficult to identify. Subcommittee investigations
have oflen found that offshore structures have been used to dodge payment of U.S. taxes,
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including by hedge funds avniding taxes owed on U.S. dividends and by nonprofit cntmcs
avoiding payment of unrelated business income taxes.

A policy allowing offshore owners of U.S. banks and thrifts would open the door (0 &
wide range of transparency problems, questionable arrangements, and potential abuses, with no
countervailing benefit to the United States. U.S. bank ownership has traditionally been founded
on U.S. ownership structures; there is no reason fo start moving U.S. bank ownership offshore

. and a multitude of reasons against allowing offshore arrangements that could undermine effective
U.S. regulatory oversight and control of U.S. financial institutions.

The proposed policy statement, as currently worded, sceks to place a variety of conditions
and resirictions on the use of offshore ownership structures, but fails to take the necessary step of
simply prohibiting their use as an ownership vehicle for U.S. banks and thrifts. The statement
should be strengthened to establish a clear policy against allowing offshore ownership structures
for 1).S. banks and thrifts. To establish this prohibition, the carrent policy statement could be
reworded as follows: “Investors employing ownership structures utilizing entities that arc
domiciled in bank secrecy jurisdictions are not eligible to own a direct or indirect interest in an
insured depository institution.”

If the proposed policy statement does not establish a clear prohibition, it should at Icast be

~ clarified. As currently drafied. the proposcd provision would allow offshore ownership

structures if the “Investors are subsidiaries of companics that are subject to comprehensive
consolidated supervision (‘CCS') as recognized by the Federal Reserve Board.™ It is not clear
what subsidiaries would be covered by this language. Stand-alone private equity funds and
hedge funds arc not typically subject to comprehensive consolidated supervision, so presumably
their subsidiaries would not be covered. On the other hand, the provision could perhaps be
interpreted 1o allow offshore structures established by subsidiaries of hedge funds registeied with
the Securities and Exchange Commission under the Investment Advisers Act. Alternatively, the
provision could be interpreted to ailow only offshore structures set up by a subsidiary of 4 bank
or broker-dealer. If that is the intent of the provision — to allow only thosc offshore structures
owned by a subsidiary of a bank or broker-dealer already subject to U.S. regulation — that
restriction needs lo be spelled out. The question would remain, of course, why the guidance
would allow a regulated entity to hold its ownership interesl through an offshore structure rather
than a structure formed right here in the United States. It should not, as urged above.

‘The remaining portion of the provision, as currently drafled, essentially tries to force an
allowable offshore entity to keep its books and records in the United States, to accept service of
process in the Unitcd States, to disclose information to U.S. regulators, to cooperate with FDIC
information requests, and to consent to be bound by U.S. laws and regulations. Instead of
creating this thicket of requirements to try to require an offshore eptity to operate as if it were a
U.S. entity, the more straightforward, sensible, and prudent approach would be to require
prospective owners of U.S. banks and thrifis 1o use U.S. ownership structures in the first placc.
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Special Owner Bid Limitation. The next proposed policy statement is also important.

It would make investors who directly or indirectly own 10 percent or more of a UJ.S. bank or

thrift in receivership ineligible to seek ownership of that failed institution’s liabilities or assets.
‘This safeguard would remove any incentive for an existing bank or thrift owner to place the
institation in receivership so that it could then bid on the failed institution’s assets and liabilities, .
Since some private eguity funds and hedge funds specialize in taking over failed businesses,
dismantling their operations, and selling their assets and debt instruments, this precaution is
necessary to inform private capital investors that such an approach is not permiited in the case of
an insured depository institution.

Disclosure. The next policy stalement in the proposed guidance states that private capita!
investors wishing to acquire or invest in a U.S. bank or thrift must be prepared to submit (o the
FDIC information about all entities in ils ownership chain, the volume and nature of its assets,
the returns earned va its investment activities, its management team, and its business model.

This policy statement is essential to ensure that privale capital investors understand that
owncrship of a U.S. bank or thrift requires them to provide full disclosure to the FDIC of their
vwnership, operations, profitability, and stability. Such transparcncy is essential to ensure
effective and prudent oversight and regulation by U.S. regulators. Private equity funds and hedge
funds that want to keep such information confidential from the FDIC must understand that they
arc ineligible to take ownership of a failed U.S. bank or thrifL.

Limitations. Finally, thc proposed guidance would make it plain that nothing in its
policy statements would restrict or supcrcede eny other statutory or regulatory requirement
refated to owning or operating a {.S. bank, including requirements related to a prospective
owner s peneral character. fitness, expertise, and employment of competent management.

Morc banks and thrifts have failed in 2009 than in the prior decade, and more failurcs are
to come. Each of these failed institutions undergoes analysis by the FDIC to determine whether
it should be closed or sold. We cannot afford to have those failed financial institutions sold to
new owners without the means, commitment, and expertise to operate them as going concems.
The proposed FDIC guidance will help ensure thart only those private capital investors who are
willinp to make a sustained commitment with full transparcncy can acquire ownership of our
banks and thrifls, and that those investors secking to makc a quick profit at the expense of our
communitics and our {inancial system are lurned away.

"['hank you for this opportunity to comment on the proposed rulemaking.

Sincerely,

Susan M. Collins Car] Levin Daniel K. Akaka



Federal Deposit Insurance Corporation

August 11, 2009

HonoraBlc Jerry Costello
House of Representatives
Washington, D.C. 20515

Dear Congressman Costello:

Thaok you for your letter regarding a constituent’s concerns about loans to residential real estate
developers and re-appraisals that resulted in a significant devaluation of the mortgaged properties.

We agree with your constituent that real estate developers are contending with extremely challenging
market conditions, exacerbated by the turmoil in the capital markets. As a result, credit availability
bhas suffered. Banks also have taken reasonable steps to re-value collateral as property values have
declined during the past several years. Despite these economic changes, we can assure you that the
Federal Deposit Insurance Corporation has not changed its expectations for prudent commercial real
estate Ioan underwriting and administration or for obtaining updated appraisals on collateral. We
strongly encourage banks to continue lending and to work with their financially distressed borrowers

(see enclosed Statement).

Further, the FDIC provides banks with considerable flexibility in dealing with customer relationships
and managing loan portfolios. We do not instruct banks to curtail prudently managed lending
activities, restrict lines of credit to strong borrowers, or require appraisals on performing loans unless
an advance of new funds is being contemplated. Rather, we encourage financial institutions to strive
to maintain healthy credit relationships with businesses and other creditworthy borrowers to enhance
their own financial well-being, as well as to promote a sound economy.

Your interest in this matter is appreciated. If you have further questions, the Office of Legislative
Affairs can be reached at (202) 858-7055.

Eric J. Spitler
" Director
Office of Legislative A ffairs
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Faderal Deposit Insurance Corporation
550 17th Swreet NW, Washingion, D.C. 2D429-0930

Financial Institution Letter
FIL-128-2008
November 12, 2008

INTERAGENCY STATEMENT ON MEETING THE. NEEDS OF -
CREDITWORTHY BORROWERS

Summary: The FDIC joined the other federal banking agencies in issuing the attached “Interagency
Statement on Meeting the Needs of Creditworthy Borrowers” on November 12, 2008.

Distribution:
FDIC-Supervised Institufions

Suggested Routing:
Chief Executive Officar
Senior Credit Officar

Attachment:
"Inleragency Statament pn Meeting the
Nsads of Creditworthy Borrowers™

Contact:

Institution’s contac! person (Cass Manager
or Fleld Supervisor} at applicable FDIC
Regional Office, or Associate Direclor
Steven D. Frilts in Washington at 202-898-
3723 and sfritts @1dic. gov

Note:
FDIC financial institution letters (FiLs) may
be accessed from the FDIC's Web sile at

www, Idic. govinews/news/linancial2008/n

gex htrml, K

To recsive FiLs elecironically, plaaso visit
Jwww fdic gov) 7]

bimi.

Paper coples of FDIC financial institulion

Jelters may be obtained through the

FDIC's Public Information Center, 3501
Faktax Drive, E-1002, Adington, VA
22226.

Highlights:

Several federal programs have récently been instituled to promote
financial stability and mitigate the effects of current market conditions on
insured depository institutions, These efforts are designed to improve the
functioning of credit markets and strengthen capital in our financial
system to improve banks’ capacity 1o engage in prudent lending during
these times of economic distress.

The agencies expect all banking organizations to fulfill their fundamental
role in the economy as intermediaries of credit o husinesses, consumers,
and other creditworthy borrowers. Lending to creditworthy borrowers
provides sustainable returns for the organization and is constructive for
the economy as a whale.

The agencies urge all lenders and servicers io adopt systematic,
proactive, and streamlined morigage loan modification protocols and lo
review troubled loans using these protocols. Lenders and servicers
should first determine whether a loan modification would enhance the net
present value of the loan before proceeding to foreclasure, and they
should ensure that loans currently in foreclosure have been subject to
such ana}ysis

In lmplementmg this Slalement. the FDIC encourages institutions it
supervises lo:
= lend prudently and responsibly lo crzditworthy borrowers; -
« work with borrowers to preserve homeownership and avo:d
preventable foreclosures;
» adjust dividend policies lo preserva capital and lending mpadty:
and
« employ compensation structures that encourage prudent lending.

State nonmermber instituions’ adherence 1o these expectations will be
reflecled in examination ratings the FDIC assigns for purposes of
assessing safety and soundness, their compliance with laws and
regulations, and their performance in meeting the requirements of the
Community Reinvestment Act (CRA).
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Board of Governors of the Federal Reserve System
Federal Deposit Insurance Corporation

Joint Release Office of thea Comptroller of tha Currency
Otfice of Thrift Supervision
For Immediate Release ’ November 12, 2008

Interagency Statement on Meeting the Needs of Creditworthy Borrowers

The Department of the Treasury, the Federa! Deposit Insurance Corporation, and the Federal Reserve
have recently put into place several programs designed to promote financial stability and to mitigate
procyciical effects of the current market conditions. These programs make new capital widely available
to U.S. financial institutions, broaden and increase the guarantees on bank deposit accounts and certain
fiabilities, and pravide backup liquidity to U.S. banking organizations. These efforts are designed to
strengthen the capital foundation of our financial system and improve the overal) functioning of credit
markets.

The ongoing financial and economic stress has highlighted the crucial role that prudent bank lending
praclices play in promoting the nation's economic wetfare. The recant policy actions are designed o
help suppont responsible lending aclivities of banking organizations, enhance their ability to fund such
lending, and enable banking organizations to better meet the credit needs of households and business.
At this critical time, it Is imperative that all banking organizations and their regulators work together to
ensure that the needs of creditworthy borrowers are met. As discussed below, to support this objective,
consistent with safsty and soundness principles and existing supervisory standards, each individual
banking organization needs o ensure the adequacy of its capitai base, engage in appropriate loss
mitigation stratagles and foreclosure prevention, and reassess the incentive implications of its
compensation policies.

Lending fo creditworthy borrowers

The agencies expect all banking organizations to fulfill their fundamental role in the economy as
intermediaries of credit to businesses, consumers, and other creditworthy borrowers. Moreover, as a
result of problems in financial markets, the economy will likely become increasingly reliant on banking
organizations to provide credit formerly provided or fadilitated by purchasers of sécurities. Lending to
creditworthy borrowers provides sustainable returns for the lending organization and Is constructive for

the economy as a whole.

It is essential that banking organizations provide credit in a manner consistent with prudent lending
practices and conlinue to ensure that they consider new lending opportunities on the basis of realistic
asset valuations and a balanced assessment of borrowers’ repayment capacities. However, if
underwriting standards tighten excessively or banking organizations retreat from making sound credit
decisions, the current market conditions may be exacerbated, leading to slower growth and potential
damage to the economy as well as the long-term interests and profitability of individual banking
organizations. Banking organizations should strive to maintain healthy credit relationships with
businesses, consumers, and other creditworthy borrowers fo enhance their own financial well-being as
well as to promote a sound economy. The agencies have directed supervisory staffs to be mindful of the
procyclical effects of an excessive tightening of credit availabliity and to encourage banking .
organizations to practice economically viabls and appropriate lending activities.

Strengthening capital

Maintaining a strong capital position complements and facilitales a banking organization's capadity and
willingness to lend and bolsters its ability to withstand uncertain market conditions. Banking
organizations should focus on effective and efficlent capital planning and longer-term capital
maintenance. An effective capital planning process requires a banking organization to assess both the
risks to which it is exposed and the risk managemeant processes In place to manage and mitigate those
risks; evaluate its capital adequacy relative to its risks; and consider the potential impact on eamings

http://www.fdic.gov/news/news/press/2008/pr08115 html 6/3/2009
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and capital from economic downturns. Further, an effective capital planning process requires a banking
organization 1o recognize losses on bank assets and activities in a imely manner; maintain adequate
loan loss provisions; and adhere to prudent dividend policies.

in particular, in setting dividend evels, a banking organization should consider its ongoing earnings
capacity, the adequacy of its Joan loss allowance, and the overall effect that a dividend payout would
have on its cost of funding, its capital position, and, consequently, its ability to serve the expected needs
of creditworthy borrowers,. Banking organizations shoukd not maintain a level of cash dividends that is
inconsistent with the organization’s capital position, that could weaken the organization’s overall
financial health, or that could impair its ability to meet the needs of creditworthy borrowers. Supervisors
will continue to review the dividend policies of individual banking organizations and will take action when
dividend policies are found to be inconsistent with sound capital and lending policies.

Working with morigage borrowers

The agencies expect banking organizations to work with existing borrowers to avoid preventable
foreclosures, which can be costly to both the organizations and to the communities they serve, and 1o
mitigate other potential mortgage-related losses. To this end, banking organizations need to ensure that
their mortgage servicing operations are sufficiently funded and staffed to work with borrowers while
implementing effective risk-mitigation measures.

Given escalaling mortgage foreciosures, the agencies urge all lenders and servicers to adopt
systematic, proactive, and streamlined morigage loan modification protocols and to review troubled
loans using these protocols. Lenders and servicers should first determine whether a loan modification
would enhance the net present value of the loan before proceeding to foreclosure, and they should
ensure that loans currently in foreclosure have been subject to such analysis. Such practices are not
only consistent with sound risk management but are also in the long-term interests of lenders and
servicers, as well as borrowers.

Systematic efforts 1o address delinguent mortgages should seek io achieve modifications that resuit in
mortgages thal borrowers will be able to sustain over the remaining maturity of their loan. Supervisors
will fully support banking organizations as they work to impiernent effective and sound loan modification
programs. Banking orgamzabons that experience challenges in implementing loss mmgahon efforts on
their mortgage portfolios or in making new loans to borrowers should work with their primary supervisors
to address specific situations.

Structuning compensalion
Poorly-designed management compensaﬁon policies can create perverse incentives that can ultimately
_ jeopardize the health of the banking organization. Management compensation policies should be
afigned with the long-term prudential interests of the institution, should provide appropriate incentives for
safe and sound behavior, and should structure compensation to prevent short-term payments for
fransactions with long-lerm horizons. Management compensation practices should balance the ongoing
eamings capacity and financial resources of the banking organization, such as capital levels and
reserves, with the need 1o retain and provide proper incentives for strong management. Further, it is
important for banking organizations to have independent risk management and control functions.

The agencies expect banking organizations to regularly review their management compensation policies
to ensure they are consistent with the langer-run objectives of the organization and sound lending and
risk management praclices.

The agencies will continue 1o take steps to promote programs that foster financial stability and mitigate
procyclical effects of the current market conditions. However, regardless of their participation in
particular programs, all banking organizations are expected to adhere to the principles in this statement.
We will work with banking organizations to faciltate their active participation in those programs,
consistent with safe and sound banking practices, and thus to support their central role in providing
credit to support the health of the U.S. economy.

#R#
Media Contacts

FDIC Andrew Gray  (202) 838-6993

http://www.fdic. gov/news/news/press/2008/pr08115.html 6/3/2009



@ FEDERAL DEPOSIT INSURANCE CORPORATION, Washington, DC 20429

SHEILA C. BAIR
CHAIRMAN

August 12, 2009

Honorable Robert Menendez
United States Senate
Washington, D.C. 20510

Dear Senator Menendez:

Thank you for your letter on behalf of CIT requesting an expedited review of the
company’s request for an exemption from the requirements of Section 23A of the Federal
Reserve Act (Section 23A). 1 assure you the Federal Deposit Insurance Corporation
shares your views about the importance of keeping credit available during these
challenging economic times.

Section 23 A contains restrictive provisions relating to transactions between banks
and their affiliates to safeguard bank resources and limit their exposure to the affiliate’s
operations. As you know, CIT has requested an exemption from these restrictions to
transfer certain assets to affiliate CIT Bank, Salt Lake City, Utah that exceed regulatory
limits. Section 23A and Federal Reserve Board Regulation W are implemented by the
Board of Governors of the Federal Reserve System (FRB). Exemptions from the
requirements of Section 23 and its companion regulation can only be granted by the FRB.
However, the FRB does consult with the FDIC when Section 23A exemptions are
requested.

The FDIC and FRB have been in regular contact with representatives from CIT
regarding the company’s strategic reorganization which contained a variety of funding
requests, including exemptions from the requirements of Section 23A. As part of the
reorganization, in December 2008, CIT transitioned to a bank holding company regulated
by the FRB under the Bank Holding Company Act of 1956. Any decision on pending
requests under the FDIC’s authority will be made based on statutory requirements and the
overall potential risk to the Deposit Insurance Fund.

If you have further questions or comments, please contact me at (202) 898-6974
or Eric Spitler, Director of Legislative Affairs, at (202) 898-3837.

Sincerely,

Sheila C. Bair
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SHEILA C. BAIR :
CHAIRMAN
August 12, 2009

Honorable Robert Menendez .
United States Senate
Washington, D.C. 20510

Dear Senator Menendez:

Thank you for your letter on behalf o requesting an expedited review of the
company’s request for an exemption from the irements of Section 23A of the Federal
Reserve Act (Section 23A). I assure you the Federal Deposit Insurance Corporation
shares your views about the importance of keeping credit available during these
challenging economic times.

Section 23A contains restrictive provisions relating to transactions between banks
and their affiliates to safeguard bank resources and limit their exposure to the affiliate’s
operations. As you knoﬁ has requested an exempti m these restrictions to
transfer certain assets to affiliate t exceed regulatory
limits. Section 23A and Federal Reserve Board Regulation W are implemented by the
Board of Governors of the Federal Reserve System (FRB). Exemptions from the
requirements of Section 23 and its companion regulation can only be granted by the FRB.
However, the FRB does consult with the FDIC when Section 23A exemptions are
requested. )

The FDIC and FRB have been in regular contact with representatives fron%]
regarding the company’s strategic reSrganization which contained a variety of funding
requests, including exemptions from the requirements of Section 23A. As part of the
reorganization, in December 2008_C_Im.n.sitioncd to a bank holding company regulated
by the FRB under the Bank Holding Company Act of 1956. Any decision on pending
requests under the FDIC's authority will be made based on statutory requirements and the
overall potential risk to the Deposit Insurance Fund.

If you have further questions or comments, please contact me at (202) 898-6974
or Eric Spitler, Director of Legislative Affairs, at (202) 898-3837.

Sincerely, )

Sheila C. Bair
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1 wnte to urge the federal government, particularly the Federal Resarve and the FDIC, to

craft a well-thought-out response to the problems

As you are a large lender to small and medinm-sized businesses across the
nation. Its failure would pos&Tisks to the economy and would greatly hort thonsands of
businesses, especially in the retail sector. In the current economic environment, further failures

of businesses would not serve the nation’s best interests.

: mobtaimd private bridge financing and long ago applicd for 2 23(2) exemption
from

govemnment to transfer unencumbered assets
this was part of the original plan for capitalizing the bank that was

Bank. 1 have been told that
ved last December.

Given the significance and timeliness of this matter, I urge you to expedite your review of-j

request. 4
Thank yon for your consideration,

Sincerel

ROBERT MENEND
United States Senafor
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SHEILA C. BAIR Aungust 12, 2009
CHAIRMAN

Honorable Diane E. Watson

Chairman ,
Subcommittee on Government Management, Organization, and Procurement
Committee on Oversight and Government Reform

House of Representatives

Washington, D.C. 20515

Dear Madam Chairman:

Thank you for your letter regarding the Federal Deposit Insurance Corporation
procurement for owned real estate (ORE) management, marketing, and disposition services
under Request for Proposal (RFP) RRV-000186. The FDIC shares your interest in a transparent,
fair, and competitive procurement process. Although the selection of contractors is made by
FDIC professional staff, the Board of Directors oversees policies and procedures applicable to
these decisions.

This procurement was conducted in accordance with our FDIC Acquisition Policy
Manual. The source list for the solicitation was compiled after reviewing responses received to
advertisements posted in the Wall Street Journal, New York Times, and the FedBizOps website.
Thirty-seven firms were invited to submit proposals and 18 responded. An evaluation panel
comprised of technical experts within the FDIC followed a thorough rating and review process to
determine successful offerors. :

In November 2008, the FDIC competitively awarded contracts to two firms, C.B. Richard
Ellis and Prescient, Incorporated, to manage and market owned real estate assets. These offerors
submitted proposals that were determined by FDIC staff to be the “best value” for the FDIC
considering their price, technical capabilities, and other qualitative factors listed in the RFP. I
am enclosing responses prepared by the staff of the FDIC Division of Administration to your
specific questions regarding FDIC contracting policies.

If you have further questions or comments, please do not hesitate to contact me at (202)
898-6974, or Eric Spitler, Director of Legislative Affairs, at (202) 898-3837.

Sincerely,

Sheila C. Bair

Enclosure



‘Response to Questions
Provided by the Federal Deposit Insurance Corporation’s
Division of Administration

Q1. The current value of owned real estate held by FDIC banks requiring disposition
services:

Al. Owned real estate (ORE) in FDIC receiverships currently has an appraised value of $1.3
billion.

Q2. The methods used by FDIC in developing requirements for the procurement:

A2. The requirements were developed by experienced FDIC staff who have successfully
managed and sold similar ORE portfolios in the past.

Q3. The FDIC’s rationale for non-competitive procedures in its solicitation process to
procure the required services:

A3. The FDIC did not use non-competitive procedures for this procurement. The requirement
was competitively solicited after extensive market research to develop the source list. The FDIC
publicly sought sources that had interest in competing through advertisements in the Wall Street
Journal, New York Times and Fedbizops.gov. Our Office of Diversity and Economic
Opportunity provided minority and women-owned business sources. The solicitation was issued
to 37 firms. Proposals were received from 18 firms. The proposals were evaluated against
technical criteria in the solicitation. Eight firms that scored the highest were required to make
oral presentations further describing their capabilities. These eight firms submitted best and final
offers that were evaluated to determine the final selections. Award was made to the two firms
that offered the best value to FDIC, considering both technical qualifications and pricing.

Q4. The rationale for including ﬁrms that are not licensed to acquire, manage or sell real
estate for the solicitation:

Ad. The solicitation required a range of asset management services, including: assisting at bank
closings when a failed financial institution’s ORE portfolio must be compiled and analyzed;
performing property management; resolving litigation; managing participation relationships; and
the marketing/disposing of assets. Simply possessing a license to sell real estate does not
indicate an ability to satisfy the full range of services needed by the FDIC. In order to meet the
contract requirements, offerors were allowed to augment their core capabilities by forming
teaming arrangements, creating joint ventures, or subcontracting. This approach maximizes
competition and encourages the use of multiple firms to satisfy the requirements under contract.

QS. The rational for combining distinct and differentiated services into a single contract,
rather than procuring these services through more narrowly focused separate contracts:

A5. Management and disposition of property is a complex process, particularly when the real
estate market and overall economy are unsettled. Oversight efficiency and effectiveness can be



better achieved if one firm has responsibility and accountability for the entire process. Through
teaming arrangements, joint ventures, or subcontracts, all contract requirements can be
effectively addressed. Our prime contractors subcontract much of the required work, including
brokerage and property management services, to local vendors.

Also, procuring the full range of services needed under one master contract requires fewer FDIC
personnel to monitor the contract. Contracting separately for management and disposition
services with multiple firms for the same asset makes it difficult to determine responsibility
when problems arise. Using prime contractors to provide all management and disposition
services proved to be highly successful for the Resolution Trust Corporation when it disposed of
ORE during the savings and loan crisis in the early 1990s. The FDIC adopted this methodology
as a proven best practice.

" Q6. The FDIC’s rationale for offering a compensation scale that may exceed industry
standards or common market rates:

A6. This was a competitive solicitation. The offerors competitively provided the rates included
in the awarded contract. The FDIC established a categorically structured price schedule in the
solicitation. It was the responsibility of the competing firms to complete the schedule and
propose prices. The prices offered were market rates.

Q7. The FDIC’s plans and time table for issuing additional requests for proposals
involving the disposition of owned real estate:

A7. The FDIC posted a new request for proposals, open to all interested parties, on
FedBizOps.gov in May 2009. Proposals were received June 17, 2009, and are currently being
evaluated. The award of additional contracts is expected by the end of September 2009.

Q8. The FDIC’s plans for ensuring that the best-qualified contractors or subcontractors
from the commercial real estate sector are able to participate in future procurements:

A8. The solicitation released in May 2009 was posted on FedBizOps.gov to ensure the
procurement was open to all firms interested in bidding on the contract. The solicitation
contained both technical and price evaluation factors. The evaluation will focus on the prime
_ contractor’s entire team, including their proposed subcontractors. The FDIC will select the

contractor(s) that offer the best value based on our assessment of the proposal responses to all
criteria contained in the solicitation.

The FDIC also has held seminars around the country to inform potential vendors about our
requirements and contracting process. These seminars have been particularly targeted to
minority and women-owned businesses. Contractors register their capabilities with the FDIC
and are informed about potential contracting and teaming opportunities. Over 1,500 contractors
have attended six seminars so far this year. Two more seminars are planned for August.

Q9. The process, criteria, and time table the FDIC will use to select additional vendors for
the disposition of owned real estate: - ‘



A9. As mentioned previously, a competition is now underway for additional contractors to
provide ORE management and marketing services. The due date for proposals was June 17,
2009. An in-house Technical Evaluation Panel is currently evaluating proposals. We anticipate
making multiple awards in September 2009 to those firms that offer the best value for the FDIC.
In addition to price, the technical criteria used for evaluation include: the contractor’s
understanding of the requirement; management approach; experience of key personnel;
acceptable automated systems to support inventory management/ reporting; and past experience
providing similar services. '

Solicitations for additional services will depend on how many banks fail in the future and the
amount of assets from failed institutions retained for disposition by the FDIC.
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The Honorable Sheila Bair

Chsirman | OFFICE OF LEGISLATIVE AFFAIRS
Federal Deposit Insurance Corporation

550 17th Street, N.W.

Washington, D.C, 20429

Dear Chairman Bair:

I write to make you aware of concerns that recently have been raised regarding the
Federal Deposit Insurance Corporation’s (FDIC) recent procurement, Request for
Proposal Number RRV-0000186, for owned real estate management, marketing and
disposition services. Following your agency’s recent selection process, a number of
concerns regarding the lack of transparency and competition in the procurement process
have been raised, with specific concerns raised about the following issues: the de facto
sole-source nature of the contracts; the extensive scope of the contracts; and the legal
qualifications of firms who are unlicensed or unqualified 10 provide, marketing,
disposition, and management services procured through the contract in multiple states or
jurisdictions.

As you are aware, the effectiveness of this program is vital to limiting the financial
exposure of both the FDIC and taxpayers during this challenging economic period.
While I therefore applaud and cndorse your goals of accurately valuing and timely
disposing of owned real estate assets at the highest possible rate of retum, 1 am concerncd
that the manner in which the Agency’s procurement was developed and conducted does
not serve — and indeed may undermine — this critically important public objective.

In addition to these concemns, rccent media reports about procurement have raised
questions about the tcrms of compensation in the Agency’s contracts. According to an
April 21, 2009 article in the Washington Times, the two contractors selected by the
Agency will receive commissions ranging from eight percent of the sales price to 30
percent on properties worth less than $25,000, which is considered excessive according to
industry standards and market rates.



Lastly, I understand that questions have arisen over whether Prescient, Inc. is a
licensed real estate broker. If it is not, this raises the most serious concerns about both
the process used by the FDIC to identify the most qualified contractors to carry out this
important task, and the legal capacity and institutional ability of Prescient, Inc. to perform
this work on behalf of the FDIC and, ultimately, the American taxpayer.

In order to further understand both the procurement selection process and the agency's
plans for satisfying its obligations to efficiently dispose of owned real estate going
forward, [ ask that you provide my office with the following information:

o The current value of owned real estate held by FDIC banks requiring disposition
services; _

* The methods used by FDIC in developing requirements for the procurement;

» The FDIC's rationalc for noncompetitive procedures in its solicitation process to
procure the required services;

¢ The rational for including firms that are not licensed to acquire, manage, or sell
real estate in the solicitation;

» The rational for combining distinct and differentiated services into a single
contract, rather than procuring these services through more narrowly locused
separate contracts;

* The FDIC’s rationale for offering a compensation scale that may cxceed industry
standards or common market rates;

s The FDIC’s plans and time table for issuing additional requests for proposals
involving the disposition of owned real estate;

» The FDIC’s plans for ensuring that the best-qualified contractors or
subcontractors from the commercial real estate sector are able to participate in
future procurements; and

» The process, criteria, and time table the FDIC will use to select additional vendors
for the disposition of owned real estate.

In the interim, [ would welcome the chance to discuss with you these aforementioned
issues in order to develop a better understanding of your long-term management
challenges and strategic objectives for the disposing of owned real estatc. | Jook forward
to your response at your earlicst opportunity. Please feel free to contact Adam C. Bordes
of my staff at (202) 225-3741 if you havc any questions.

Sincerely,

Dianc E. Watson

Chairwoman

Subcommittee on Government Management,
Organization, and Procurement




@ FEDERAL DEPOSIT INSURANCE CORPORATION, Washington, DC 20429

SHEILA C. BAIR
CHAIRMAN

S

August 12, 2009

Honorable Spencer Bachus
Ranking Minority Member
Committee on Financial Services
House of Representatives
Washington, D.C. 20515

Dear Congressman Bachus:

Thank you for soliciting the Federal Deposit Insurance Corporation’s input on the
proposed Consumer Financial Protection Agency (CFPA). Enclosed are responses to the
questions you posed. '

We appreciate the opportunity to comment. If we can provide further information, please
do not hesitate to contact me at (202) 898-6974 or Eric Spitler, Director, Office of Legislative

Affairs at (202) 898-3837.

Sincerely,

Sheila C. Bair

Enclosure



Response to Questions from
The Honorable Spencer Bachus

Q1. What problem would be addressed by the creation of a CFPA that is not or cannot be
addressed by the current system of financial institution and product regulation?

Al. The proposal addresses one of the principal limitations of the current regulatory system. It
would eliminate the remaining regulatory gaps between insured depository institutions and non-
bank providers of financial products and services by establishing strong, consistent consumer
protection standards. It also would address another gap by giving the CFPA authority to examine
non-bank financial service providers that are not currently examined by a federal, or in many
cases, state agency. In addition, the Administration's proposal would eliminate the potential for
regulatory arbitrage that exists because of federal preemption of certain state laws.

Q2. How would the new consumer protection standards established in H.R. 3126 impact
the availability of credit for consumers? Would any particular category of consumers be

affected more than others?

A2. Properly defined standards should not impede the availability of credit to any category of
consumers. H.R. 3126 does not prohibit the offering of consumer financial products and
services. Rather, it seeks to protect consumers against abusive products and practices that strip
individual and family wealth. The standards could lower risks to consumers of such financial
products by enhancing transparency of terms and features, and facilitating comparison of
alternative products or services. The standards also could bring greater protection to consumers
of non-bank financial products and services, which are not subject to the examination and
supervision for consumer protection and safety and soundness comphance that currently benefits
insured institution customers.

Q3. One of the directives given to the proposed agency is to coordinate with a variety of
other agencies, both state and federal, to “promote consistent regulatory treatment of
consumer and investment products.” However, the legislation would permit individual
states to pass laws that will differ from federal law. What would be the impact on
consumers and the institutions you regulate if individual states can impose additional and

different standards?

A3. To a great extent, the current patchwork regulatory situation is the result of a lack of
coordination of national consumer protection laws and regulations. Creating a federal floor for
consumer protection will provide standardization for institution and product regulation. While
the proposal allows states to apply more protective state consumer laws, a strong federal floor
should make additional state standards unnecessary. It should be noted that state-chartered banks
operating in multiple jurisdictions currently comply with those jurisdiction’s consumer laws with
no problems.



Q4. The legislation envisions the separation of safety and soundness regulation from
consumer protection regulation. How would this separation impact the safety and
soundness of banking institutions? Would it enhance or undermine safety and sounidness,

in your view?

Ad. Separating the examination and supervision of insured depository institution consumer -
protection compliance from that of safety and soundness could undermine the effectiveness of
both. As the banking regulators’ experience during the past few years has shown, consumer
protection issues and the safety and soundness of insured depository institutions go hand-in-hand.
Examination and supervision for safety and soundness and consumer protection must be closely
coordinated and reflect a comprehensive understanding of an institution’s management,
operations, policies, and practices. Consumer protection and risk supervision benefit from the
synergies created by this holistic approach and by ready and timely access to expertise and
critical information. Separating consumer protection examination and supervision from other
supervisory efforts could weaken both and result in weakened financial institutions.

By contrast, if the CFPA has sole rule-writing authority over consumer financial products and
services, this will ensure appropriate focus on protecting consumers and a level playing field
between insured depository institutions and other types of entities that offer similar financial
products. In addition, the FDIC would support providing the CFPA with back up enforcement
and examination authority to ensure that the federal regulators are providing effective supervision
of these standards. Freeing the CFPA from direct supervision and enforcement of depository
institutions would allow this entity to focus its examination and enforcement resources on the
non-bank entities that provide financial products and services that have not previously been
subject to federal examination or enforcement.

Q5. Does your agency have a separate consumer protection compliance examination force?
If not, how could the consumer compliance examination function be transferred to a new
agency and what would be the impact of the transfer on your safety and soundness
supervision?

AS. The FDIC has a dedicated force of consumer protection compliance examiners. As
discussed above, consumer protection and risk supervision benefit from the synergies created by
ready and timely access to expertise and critical information in both areas. For example,
violations of consumer regulations by an institution frequently signal management problems
related to safety and soundness issues as well. Preserving the current regulatory framework, and
the ability of the examiners to work together to evaluate institutions, will ensure that financial
institutions will be continue to be viewed holistically.

Q6. H.R. 3126 requires coordination and consultation between the CFPA and the Federal
banking agencies. However, it does not offer a framework or mechanism in the event that
there is not a consensus. Please comment on any practical or legal problems or challenges
that would be presented by this proposal.



A6. In our answer to Question 7, we describe the many ways that consumer protection
compliance and safety and soundness examination and supervision are intertwined. Separating
the functions into two agencies inevitably would create issues. For example, it would constrain
the ability of examination staff to develop a comprehensive view of the institutions they
supervise. It also would be more difficult to easily coordinate, share information, and bring joint
actions on consumer protection and safety and soundness issues. In addition, the flow of 7
information would slow, thus reducing opportunities to quickly identify and resolve problems.

As indicated above, one way to address this issue would be for the banking agencies to retain the
authority to examine and supervise insured institutions for consumer protection compliance and
safety and soundness. The CFPA should be given the authority to examine and supervise non-
"bank consumer product and service providers and back-up enforcement authority over insured
depository institutions. Giving the CFPA authority to write rules for all consumer product and
service providers would ensure strong and uniform consumer protection standards for all
" consumer product and service providers.

Another means of ensuring coordination and consultation would be to have federal financial
institution regulators represented on the CFPA Board, which could be the final arbiter of any
problems that could not be resolved at the staff level. We believe it is particularly important that
the FDIC be represented. As ultimate insurer of over $6 trillion in deposits, the FDIC has both
the responsibility and vital need to ensure that consumer compliance and safety and soundness
are appropriately integrated. The FDIC also is the primary federal supervisor for the largest
number of banks (including many larger ones) and maintains an active examination staff on-site
in the largest major banks as back-up supervisor. The FDIC’s direct supervision of the majority
of the nation’s community banks provides it with a unique “Main Street” perspective that enabled
it to be an early proponent of affordable and sustainable mortgage loan modifications, improved
economic inclusion, and the prevention of abusive lending practices. Moreover, the FDIC's
deposit insurance function involves a significant consumer protection role with regard to
consumer deposits that affects all institutions, but is unique to the FDIC.

.
-

Q7. H.R. 3126 provides for each of the Federal banking agencies to transfer consumer
financial protection functions to the new agency. Such functions are defined to mean
“research, rulemaking, issuance of orders or guidance, supervision, examination, and
enforcement activities, powers, and duties relating to the provision of consumer financial
products or services.” Please identify all of the functions within your agency that would be
transferred under this new provision? Does it affect underwriting standards for mortgage
loans? Insider lending rules? Lending limits? Anti-money laundering compliance? If so,
what would be the impact of the transfer on safety and soundness?

A7. Staffin three different FDIC Divisions likely would have to be transferred if the new agency
is created as proposed: the Division of Supervision and Consumer Protection (DSC), the Legal
Division, and the Division of Insurance and Research (DIR). In particular:



1) DSC: Generally speaking, staff in this Division perfbrms research, rulcmaldng,- guidance,
supervision, examination and enforcement functions, and coordinates extensively with the
Legal Division and DIR in connection with all of these functions.

e Examinations: Consumer protection compliance examiners and examination
management and staff in FDIC field offices, regions, and at headquarters in
Washington, D.C. examine banks for compliance with consumer protection and *
CRA regulations and coordinate with legal staff to bring informal and formal
enforcement actions when banks fail to comply with laws or regulations.
Consumer protection staff also coordinates with DSC’s risk management/safety
and soundness function on applications and other regulatory requests from
institutions that have less than satisfactory consumer compliance or CRA
programs.

¢ Policy: Consumer protection compliance policy analysts conduct outreach to
industry and consumer groups, monitor legislative and regulatory developments,
develop policy and guidance for examiners and institutions, participate in
interagency working groups to issue regulations and examination procedures, and
develop and provide training for consumer protection compliance examiners.

e Consumer Protection Outreach: Consumer affairs staff receives, investigates, and
responds to consumer complaints and inquiries involving FDIC-supervised
institutions, along with other data requests concerning consumer protection laws
and banking practices. In addition to assisting individual consumers, the
consumer complaint resolution function provides information used in individual
bank compliance examinations and to detect emerging consumer protection issues.
As part of its deposit insurance function, FDIC consumer affairs staff provides
consumer education and assistance with regard to deposit insurance coverage
matters. This function would necessarily remain with the FDIC.

o Community Affairs: DSC also has a Community Affairs program that provides
technical support to financial institutions to help them identify and respond to the
credit and banking needs of the communities they serve. Program staff conducts
the FDIC’s financial educgtion and consumner protection outreach, except for
deposit insurance. Community affairs staff facilitates the Alliance for Economic
Inclusion -- the FDIC's national initiative to establish broad-based coalitions of
financial institutions, community-based organizations, and other partners to bring
unbanked and underserved populations into the financial mainstream. The FDIC
developed and distributes the award-winning Money Smart financial education
program, which is available in several formats and languages. In addition, the
Small Dollar Loan pilot project is reviewing affordable and responsible smali-
dollar loan programs in financial institutions to identify effective and replicable
business practices that banks can incorporate into their mainstream services.
Community Affairs staff also leads the FDIC’s ongoing outreach efforts to
mitigate foreclosures and help consumers avoid scam artists.

2) Legal Division: Legal Division attorneys from headquarters and regional offices support
the research, supervision, examination, legislative, rulemaking, policymaking and



enforcement functions. Enforcement attorneys work closely with examination staff in
bringing formal and informal enforcement actions against institutions.

3) DIR: Economists and statisticians support the consumer protection compliance
examination and policy programs and Legal Division staff by conducting research and
analyzing quantitative and qualitative data. Staff pursues original research exploring
consumer financial products, behaviors, and trends. 7

On balance, transferring consumer protection compliance examination and enforcement to the
new consumer protection agency would cause disruption to agency operations during a critical
time, complicating safety and soundness functions and enforcement efforts. A nurmber of
mission-critical regulatory functions exist in which consumer protection and safety and
soundness issues are intertwined. Consumer protection weaknesses may affect the safety and
soundness of an institution, or they may reflect an overall weakness, particularly of management.
Unsafe or unsound practices, or the resulting financial weakness of an institution, can impact a
bank’s customers, the community, and even the financial markets.

Significant expertise, lines of communication, and cooperative efforts among safety and
soundness and consumer protection compliance staff would be hampered by moving these
functions to the new consumer protection agency. Particular areas of supervision, examination,
and enforcement that would be impacted include:

Non-Traditional Mortgage Lending

Subprime Lending

Payday Lending

Credit Card Lending

Predatory Lending

Loan Modifications

Flood Insurance

Third-Party Risk ‘

Retail Securities and Insurance Siles and Referrals, under the Gramm-Leach-Bliley Act

of 1999 (GLBA) and Regulation R

New Bank Application Investigations and Community Reinvestment Act (CRA) Analysis

s Bank Branch and Merger Applications, which require consideration of compliance
ratings, fair lending and CRA ratings

s Privacy (GLBA)

o Identity Theft Red Flags and the Fair and Accurate Credit Transactions Act of 2003
(FACT Act)

o The Secure and Fair Enforcement for Mortgage Licensing Act of 2008 (S.A.F.E. Act)

Because the FDIC and other regulators must continue to consider consumer protection issues in
evaluating banks — even if a new agency is established — separating these functions will
necessarily create a duplication of effort.

The new agency also would impose incremental burden on financial institutions as they would be
examined and evaluated by another federal agency. Separating the compliance examination



function from the safety and soundness program also wﬂl delay action on applications or other
requests requiring federal approval.

Q8. Does the proposed CFPA get at the heart of what caused the mortgage crisis?

A8. If a CFPA-type agency had been in place, it could have taken the long view of boththe -~
banking sector and the non-bank financial sector. A strong focus on consumer protection could
have called into question the underlying rationale for many of the more abusive mortgage
products. Further, rules and guidelines could have been developed that would have slowed or
halted the worst practices.

Howeyver, the CFPA, as currently proposed, does not get at one of the fundamental causes of the
mortgage crisis: the lack of effective supervision and enforcement of non-bank entities that offer
mortgages and other financial products. While these entities are subject to many of the same
laws and regulations as federally supervised banks and thrifts, they are not subject to the same
regular examinations or supervision, or the resulting potential for enforcement actions if they
break the law. State and federal enforcement agencies (state consumer protection agencies and
the Federal Trade Commission for civil matters, state Attorneys General and the Department of
Justice for criminal) have limited resources and must make constant choices about whether
situations are egregious enough to warrant bringing an action to stop a particular practice.

To the extent possible, legislation should specifically define the components of an effective
enforcement and examination regime focused on non-banks. For example, rather than diluting
resources by aiming them at all financial products and entities, the CFPA’s primary supervisory
resources should be targeted on non-bank entities. The federal bank and thrift supervisors should
continue to have examination and enforcement authority over banks; however, they would
enforce the consumer protection standards set by the CFPA. Under such a regime, overall
consumner protection would be greatly strengthened because the CFPA would have back up
authority to enforce all consumer protection laws regarding banks, and there would be several
supervisory entities, including the CFPA and the bank regulators, targeting their resources on
enforcing consumer protection laws acrdss the country. .

Q9. H.R. 3126 provides for the agency to approve “standard” financial products and
services. What would be the impact of this proposal on product inngvation, especially when
you consider the risks, expenses, and compliance requirements (e.g., disclosure and opt-out
requirements) associated with the creation or sale of other than standard products?

A9, At this time, it is difficult to determine the impact on product innovation. However, it has
become clear from the current economic crisis that when innovative products are not well
understood by investors and consumers, product innovation does not always benefit consumers,
the economy, or society as a whole. Inappropriate promotion of interest-only and other non-
traditional mortgage products contributed to the current economic crisis. Therefore, it could be
argued that non-standard products should receive stronger attention from regulators to ensure

they are being used appropriately.



Q10. What will be the impact on consumers if banking and some insurance products are
subject to regulation by the new agency, but economically similar investment products are
subject to a different form of regulation by the SEC?

A10. In creating the CFPA, Congress should provide a clear and effective mechanism for F
ensuring comparable consumer protections regardless of the entity from which a consumer
purchases economically or functionally equivalent products. The CFPA should have the

authority to set comparable standards for comparable products and to ensure that there is no
loophole in consumer protection for products that are economically similar. Prudential
supervisors would enforce the standards established by the CFPA for products and institutions
under their jurisdiction. The ability to establish comparable protections will strengthen
coordination and cooperation among the banking agencies, the new consumer agency, and federal
and state securities and insurance regulators, and should prevent practical and opérational gaps in
regulations and supervision.



" FDIE | |

Federal Deposit Insurance Corporation
550 17th Strest NW, Washingfon, DC 20428 ’ Office of Legislative Affairs

August 13, 2009

Honorable Jack Reed
United States Senate
Washington, D.C. 20510

Dear Senator Reed:

Thank you for your comments concerning the Federal Deposit Insurance Corporation’s Proposed
Rule on Acquisition Policy. I can assure you we will carefully consider your concerns and those

of the other commenters.

We appreciate for your interest in this important issue. If you have further questions, the Office
of Legislative Affairs can be reached at (202) 898-7055.

Sincerely,

Eric J. Spitler
Director
Office of Legislative Affairs
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Provdoe, B Q2G02-1773
Robert E. Feldman o S8
Executive Secretary 1180134 Sex0
Attention: Comments TOD Ty e s
Federal Depesit Insurance Corporation Wil

$50 17th Street, NW
Washington, DC 20429

Dear Mr: Feldman:

1 am writing to commend the Fedesal Peposit Insurance Corporation for proposing a
clear policy on the acqnisitions of failed banks by private equity fisns and other investors. laa
letter date May 22, 2009, I urged you and other regulators to take necessary steps in this area.
Your recent “Propesed Statement of Policy on Qualifications for Failed Bank Acguisitions” is an
xmponmtcﬁmmunsmcthatﬁadcdhankaoqumuommcmdlmcdmamyﬁmmomts

taxpayers.

As financial institutions ssek new capital to help regain their strength, private equity and
other firms offer a potentially valuable source of funding that would also take the pressure off of
taxpayers. But such acquisitions enty protect taxpayers if they have appropriate and tailored
safoguards to minimize the risks to the safety and soundness of the institutions and the deposit

- insurance fund. Before letting thesg firms invest in banks, they must first demonstrate that they
have adeguate capital and that they represent a source of financial and managerial strength for
the depository institution.

I support your efforts to implement strong eapital, source of strength, and other
requirements. [ also commend you for copsidering comments from all interested parties on
whether your proposal strikes the right balance of cresting effective standards while also
facilitating inyestments in failed banks and thrifis, I look forward to centinuing to work with
you to arddress this issue.

Sincerely,

States Sena&of

Cc: Sheila C. Bair, Chatrman

PRAMTED O RECYCLED PAPER



@ FEDERAL DEPOSIT INSURANCE CORPORATION, Washington, DC 20429

SHEILA C. BAIR ‘
CHAIRMAN August 14, 2009

A3Y

Honorable Robert F. Bennett
United States Senate
Washington, D.C. 20510

Dear Senator Bennett:

Thank you for your letter expressing your concerns regarding facilitating private
investment in banks and thrifts. The Federal Deposit Insurance Corporation is aware of
the need for additional capital in the banking system and the contribution that private
equity capital could make to meeting this need, provided this contribution is consistent
with protection of the Deposit Insurance Fund and the safety and soundness of insured
institutions. '

In 2009, the FDIC has completed three resolution transactions involving new
private capital investors. In March 2009, the FDIC completed the sale of IndyMac
Federal Bank, FSB, Pasadena, California, to One West Bank, FSB, a newly formed
federal savings bank controlled by IMB Management Holding LP, which was funded by

. a consortium of private equity investors that invested over $1 billion in the capital of the
new thrift. In May 2009, the FDIC as receiver for BankUnited, FSB, Coral Gables,
Florida, sold its banking operations to a newly chartered federal savings bank owned by a
group of private equity investors that invested $900 million in this thrift. In July 2009,
the FDIC entered into an agreement with State Bank and Trust Company, Pinehurst,
Gcorgia, to assume all of the deposits and purchase assets from the FDIC as receiver of
the six bank subsidiaries of Security Bank Corporation, Macon, Georgia after State Bank
and Trust Company received a $300 million capital infusion from a group of 26
investors, led by Georgia banker Joseph Evans, who will own about 1 percent of the
equity of the bank and be responsible for its management. As required by law, the
winning bids by these investors were the least costly to the Deposit Insurance Fund (DIF)
of all competing bids.

As is the case of all investors approved by the FDIC for investment in insured
depository institutions, these bidders are vetted for reputation and integrity among other
considerations. In light of the increased number of bank and thrift failures and the
consequent increase in interest by potential private capital investors, the FDIC published
for comment on July 9, 2009, a Proposed Statement of Policy on Qualifications for Failed
Bank Acquisitions (Proposed Policy Statement) to provide guidance to private capital
investors interested in acquiring the deposit habllmes or the liabilities and assets, of
failed insured depository institutions.



The Proposed Policy Statement provides the terms and conditions for such
investments or acquisitions and is aimed at establishing the proper balance in a number of
important areas of keen interest to investors. These areas include the level of capital
required for these de novo banks and whether these owners can be 2 source of strength to .
the banks in which they have invested. Thus, we are especially interested in public
comments on the issues. We currently are reviewing public comments and will carefully
consider your views as we work to finalize our policies. As I indicated when we
proposed this statement for comment, I remain open-minded on each of its elements.

If you have further questions, please contact me at 202-898-6974 or Paul Nash,
Deputy for External Affairs, at 202-898-6962.

Sincerely,

Sheila C. Bair
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ROBERTF. BENNETT STATE OFFcES:
UTAH ® WALLACE BENNETT FEDERAL BURDING
COMMTTEES: 125 SOUTH STATE, SWXTE 4225

SALT LAKE CITY, UT 84138-1188
APPROPRIATIONS qﬂ c (801} 524-5533
AN ScHOLSING. AND “lt[ﬂ % tﬂtw 5 mﬂt[ o  JAMES V. HANSEN FEDERAL BUILDING
ENERGY AND NATURAL RESOURCES WASHINGTON, DC 205104403 ;lc‘t:;,“ utT m‘._suugt v
RULES AND ADMINISTRATION : (202} 224-5444 {801) B25-5578
JOINT ECONOMIC e  OLD COURT HOUSE BUILDING

51 SOUTH UNIVERSITY AVENUE, SUITE 310
PROVO, UT 848014424 -

{801) 851-2525
« FEDERAL BLILDING
July 23, 2009 138 EAST TARERNACLE, SUITE 21
. ST. GEORGE, LT 54770-3474
(435] 628-5514
s 77 NOKTH MAIN, SUITE 113
P.0O. BOX 1326
CEDAR CITY, UT 84721
{435) 965-1135
The Honorable Ben Bernanke The Honorable John C. Dugan
Chairman, Comptroller of the Currency
Board of Goveinors of the Office of the Comptroller of the Currency
Federal Reserve System 250 E Street, SW
20th Street & Constitution Avenue, NW Washington, D.C. 20219
Washington, DC 20551
The Honorable Sheila Bair Mr. John E. Bowman
Chairman Acting Director
Federal Deposit Insurance Corporatlon Office of Thrift Supervision
550 17™ Street, NW 1700 G Street, NW
Washington, D.C. 20429 ' Washington, D.C. 20552

Dear Chairman Bernanke, Chairman Bair, Comptroller Dugan, and Acting Director Bowman:

Federal actions over the past several months have helped to stabilize the financial
markets and to inject liquidity into the system. Although recent government interventions have
been critical, I believe that our markets will not fully recover until private capital retums.
Putting aside the regulatory restructuring debate in Congress, I believe that the federal banking
regulators should use their existing authority and act now to encourage new sources of private
capital such as private equity to enter the banking system. This would reduce the need for
additional TARP dollars and further stabilize the financial system. This increased stabilization in
the system brought by willing private capital would also increase the likelihood that the taxpayer
will see a return on their current commitments under TARP. We must look seriously at the
significant obstacles that exist in current regulatory interpretations that deter additional sources
of private capital from fully participating in the recapitalization of the banking system.

As each of you has previously noted, it is clear that the banking system requires
significant amounts of new capital to offset current and future losses. According to the results of
the Supervisory Capital Assessment Program, losses at the largest 19 firms during 2009 and
2010 could total $600 billion under the adverse scenario. The Intemnational Monetary Fund
recently estimated that the global financial sector can expect to realize an additional $2 trillion in
losses. It would appear that few banks are currently in a position to sustain these losses and at
the same time remain well capitalized. While close to 60 insured depository institutions have
already failed in 2009, this number is expected to grow significantly throughout the next 18-24
months.



It is my understanding that private investors are prepared to invest in banks, restoring
lending and recapitalizing the banking system. Each dollar of private investment reduces the
potential exposure of the U.S. taxpayer to future losses in the banking sector. Each of your
agencies should act quickly to remove the regulatory obstacles to private capital. ] would ask
each of you to send me a letter detailing the recent actions you have taken to encourage private
capital. : -

Robert F. Bennett
United States Senator

RFB: ncb



FDIE

Federal Deposit Insurance Corporation
550 17th Street NW, Washington, DC 20429 Office of Legislative Affairs

August 18, 2009

Honorable Jesse L. Jackson, Jr.
House of Representatives
Washington, D.C. 20515

Dear Congressman Jackson:

Thank you for your letter on behalf OH IHinois.

As a matter of policy, the Federal Deposit Insurance Corporation does not comment on the
supervision of operating insured depository institutions and, therefore, we cannot discuss the
facts presented in your letter. The FDIC is in contact with Bank management and is continuing
to assess the circumstances relating to the Bank’s current situation.

The FDIC beliecves community banks play a key role in providing critical banking products and
services in local communities across the country. We will implement a supervisory strategy that
is consistent with this belief and supports our mission to maintain stability and public confidence

in the nation's financial system.

We encourage the Bank’s Board of Directors to contact FDIC Chicago Regional Director
M. Anthony Lowe at (312) 382-3837 to discuss their capital raising efforts and other outstanding

issues.

Your interest in this matter is appreciated. If you have further questions, the Office of
Legislative Affairs can be reached at (202) 898-7055.

Sincerely,

Eric J. Spitler
Director
Office of Legislative Affairs




LAoT- 145

JESSE L. JACKSON, JR, ) COMMITTEE ON APPROFRIATIONS
280 DeSTMCT, LUNCRS

SUSCOMMITTEES:

Gongress of the Hnited Stales i
Fouse of Bepresenigtives 03 REATED Prooassss
Bashington, BE 205151302
August 3, 2009

The Honorable Pln]xp F. Mangano .
RTC/FDIC '

550 17th Street NW

Washington, DC 20429-99%0

Dear Mr. Mangano:

1 write to suppor uest for an additiopal sixty days, after August 21st, to secure
additional capital 1o avoid reccivership by the FDIC.

]ﬂ a privately held community ban Jocated inw
inois, serves over 4,500 loan and deposit customers. Founded in| &s worked
provide individuajized and customized service to the residents an businesses of
[‘#ﬂlﬁ south suburbs. Employing sixty five local _!EEM: been
one of the most e financial institntions in Illinots for the past fifteen yzars.

However, in 2007 xpencnccd stress with troubled Joans, specifically in their
construction Joan portfolio. As their borrowers in commercial real estate and the industrial
loan sectors struggled to repay their loans and began to dcfault[qwu forced 10

restructure and classify these loans as non-performing.

After the FDIC and State regulatory exam in April was advised by regulators, that it
needed to increase its capital by August 21, 2009 drface receivership by the FDIC. The
Bank immediately initiated to resolve the problems identified by the examination and
found a potential investor, !;H I have been told by

that an additionel sixty days is needed to secure the appropmtc capitzl and
resolve outstanding issues. i

for avoid receivership and to preserve jobs and banking services i and
the south suburbs. Thank you in advance for your consideration of this request and I'look
forward to hearing from you on this matter.

in, I respectfully request that the FDIC extend this deadline to October 2 Ei 2009i iix order
Sincerely,

Jesse L. Jackson, Jr.

Member of Congress
2419 RAYBURK HDUSE QFACE BUILDING 2120 EAST 7157 STREET 1752 SDUTH HALSTED
WASHINGTON, DC 20515-1302 CHICAGD, L 60548 HOMEWDDD, & 60430
1202 228 0773 7731 241-8800

1708] 7986000
THIS NAILING WAS FREPARED, FUBLISHED, AND MAILED AT TAXPAYER EXPENSE
-p--
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COMMITIEE ON APFROPRIATIONS
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SuncomsmTTeE

CHAKA FATTAH
20D DisTmcT, Pesarvivania

WAL WWGTON DrFcE:

2301 RAYSURN Houew OFncE Bustows
Wasunaron, DC 20516
{202 225-4p01

D Ornces - Congress of the Enited Stateg - o=

4104 Wavsasy STeees

o=V House of Representatibes

S532 GeRMANTINN AVENUE
Prnaperma. PA 13113
215 M3-9388

August 19, 2009

Sheila C, Bair

" Chairmnan
Federal Deposit Insurance Corporation
550 Seventeenth Street, NW, Room 6076
Washington, DC 20429

Dear Chairman Bair,

1 would like to personally invite you or a representative from your orgrnization to participsate in “Tapping
into the Stimulus,™ an opportmity for individuals and smell businesses seeking to access stimukes and
other povernment funding. The event, which will be held dunng the Congressional Black Cancus Annual
Legislative Weekend, will be an integral part of the weekend’s activities, and your participation as a key

pmcmcmznt professnonal is vital.

“Tapping mto the Stimulus” takes placs at the Washingion Convention Center, Room (207B) on
Thursday, September 25® from 2 p.m. to 5:00 p-a. We are expecting 200 to 300 anzndccs. Below please
find specifis instroctions for participating agencies.

Each presenter shonld be accompanied by an essistant. Presenters and assistants should arrive by 1pm for
set up. Presenters should bring materials for 200 to 300 attendees.

Set Up/Break Down;
You will be provided with a six foot skirted table and two chairs. You are not responsible for setting up or

removing the table cloth, skirt, or chairs. You will bave one hour {o set up your signage and/or printed
materials beginning at 1pm, and one hour to break down, beginning st 5:00.

Event Day:
Doors will open at 2 p.m, CBC staff will man the registration lables, located in the front of the room. You
will be asked to staff your table, answer questions, and provxde pnntcd materials to attendees. You will

not be asked to do & separate presentation.
Thank you for considering this invitation to participete in “Tapping into the Stimulus. ” Please email your

response to (Brenden.chaine y@g)a’l.housc gov or Solomon.Jones@mailbouse.gov). If you have anmy
questions, please call Brenden Chainey at 202.225.4001 or Solomon Jones at 215.266.0548,

Very truly yours,

ska Fattah
Member of Congress

PANTED ON RECYCLED PAPER
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Del oose, Michael

From: Chainey, Brenden [Brenden.Chainey@mail.house.gov]
Sent: Thursday, August 20, 2009 11:37 AM
To: Deloose, Michael

Attachmants: FDIC.pdf

Hello,

Congressman Fattah Is organizing an event during the Congressional Black Caucus Annual Legislative Weekend
called “Tapping into the Stimulus”®. The event is designed to enable individuals and small businesses to come
and speak with a representative from your organization about the range of programs that you offer {grants,
loans, contracting opportunities, etc). | have attached a copy of the formal invitation to this email. Please email
your response to (Brenden.chainey@mail. house.gov or SolomonJones@mail.house.gov). If you have any
questions, please call Brenden Chainey at 202.225.4001 or Solomon Jones at 215.266.0548.

Thanks

Brenden Chainey

Legislative Counsel

U.S. House of Representatives
Congressman Chaka Fattah {PA-02)
202-225-4001 {p)

202-225-5392 {f)
Brenden.chainey@mail.house.gov

8/20/2009
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JACK REED Wnshington. UC:
RHODE ISLAND
COMMITTEES Wbiin, DC 25103907
— c Q02) 224-4642
APPROPRIATIONS
RTINS Mnited States Senate e
BANKING, [OUSING, AND URBAN AFFAIRS ‘ WASHINGTON, DC 20510-3503 1000 Chape View e 290
[ FFALTH. EDUCATION. | ABOR, AND PENSIONS . 0!!\:';:;1%1071
~ One Terrace. Room 408
August 19, 2009 FBiG "3:-:3 - RG2S 773
’ 1 (2401 2884-4200
The Honorable Shelia Bair MG 26 7 | 700 by Rhode btana
Federal Deposit Insurance Corporation ' ! _:S‘*‘S
550 17th St., NW, T P e g
Washington, DC 20429 OFFICE OF THE CHAIRMA:

Dear Chairwoman Bair:

I write to invite you to speak at the 2009 Rhode Island Business Leaders Day
which will be held on Wednesday, September 16, 2009.

Each year, I invite more than 100 business and community leaders from Rhode
" Island to participate in a one day issues conference held on Capitol Hill. Attendees have
an opportunity to discuss matters of critical importance with elected officials,
Administration representatives, and industry experts on a variety of domestic and foreign
policy issues. Ty

Rhode Island has been hit especially hard in the current economic downturn, with
an unemployment rate that is among the highest in the country. Like many states, Rhode
Island families are coping with stagnant wages and a decline in housing values, all the
while energy, health care, and education costs continue to soar. As a result of this
economic uncertainty, I anticipate this year’s event will be especially valuable to Rhode
Island’s business and community leaders who choose to attend.

I hope you are able to participate, and I look forward to discussing this invitation
with you. Please do not hesitate to call me, or have your staff contact Neil Campbell
regarding this invitation. ‘

Warm regards.

PRINTED ON RECYCLED PAPER
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August 26, 2009

Chairman Sheila Bair
7 Office of the Chairman
3% Federal Deposit Insurance Corporation

2 550 Seventeenth Street, NW
= Washington, DC 20429
SUDICARY Cormrmree Dear Chairman Bair,

Each year the Congressional Black Caucus Foundation produces its Annual
i . Legislative Conference, a four-day event held in September at the Walter E.
%% Washington Convention Center in Washingion, D.C. During this event,
2% thousands of clccu:d officials, business and induxlry ]caders cclcbritics media

§ Members of the Congressional Black Caucus assist with this exchange of ideas
8 by chairing policy forums and general sessions. [t is my hope that you, along

¢ with Treasury Secretary Geithner and Federa) Reserve Board Chairman

B Bernanke, will join me in a public discussion of how the Administration’s

2 regulatory reform proposals will impact the African-American community.

This Jorum is scheduled for Friday, Seplember 25, 2009 and will take place

4 between 9:00 am. and 11:50 a.m. The session will focus on the roles that
minority partners have played in federal financial recovery progroms such as the
Terma Assel-Backed Securities Loan Facility and the Public-Private [nvestment
Program. We will also spend some time publicly diseussing how cach apency
or regulator involves minority-owned firms in iis dey-to-day financial -
operations, such as the FDIC’s use of outside contractors in its' bank resolution
efforts,

1 will arrange a phone call to personally discuss the forum and thank you in
advance for your atiendance. In the meantime, please do not hesitate 10 contact
Mikael Moare a1 (202) 225-8246 or Matthew Janiga at (202) 226-3503 with any
& questions.

Sincegely,

§ Maxine Waters

Chairwoman

Financial Services Committee

Subcommittee on Housing and Comrounity Opportunity

sene -~.-...-.—,
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@ FEDERAL DEPOSIT INSURANCE CORPORATION, Washington, DC 20429

SHEILA C. BAIR
CHAIRMAN

August 31, 2009

Honorable Harry Reid
Majority Leader

United States Senate
Washington, D.C. 20510

Dear Senator Reid:

Thank you for your letter concerning Federal Deposit Insurancc Corporation
travel policies.

I understand your concern regarding recent press coverage of government
agencies prohibiting staff from attending conferences in Las Vegas and Reno, Nevada.
The FDIC does not have any travel or conference policy that discriminates against
specific U.S. cities. In conducting our own internal conferences, we are fortunate to have
a large FDIC conference facility in Arlington, Virginia, where most of our FDIC
conferences are held. We also require that conference planners take into consideration
other factors including the adequacy of rooms and facilities, security and safety, and
public perception. If conference planners proposed going to Las Vegas for a conference,
the over-riding factor in the dccxsmn-makmg process would be cost, not location.

If you have further questmns or comments, please contact me at 202-898-6974 or
Paul Nash, Deputy for External Affairs, at 202-898-6962.,

Sincerely,

Sheila C. Bair
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L 407 -/ 2051 MAJORITY LEADER

HARRY REID
NEVASA

Wnited States Semate

WASHINGTON, DC 20510-7012

July 28, 2009
FDIC
Sa”
The Honorable Sheila C. Bair 3] e
Chairwomsn
e oy Corporation OFFICE OF LEGISLATIVE AFFAIRS

1700 G. Street, NW
Washington, D.C. 20552

Dear Madam Chairwoman:

I am writing to request that you reject or reverse any agency policy regarding official
travel for your employees that discriminates against specific U.S. cities, particularly Las Vegas
and Reno. It has come to my attention that some agencies have adopted guidelines that identify
cities also known as resort or vacation destinations as inappropriate venues for official agency
travel and meetings. I was glad to learn recently that the White House shares my strong view
that decisions conceming government travel, or where to locate official meetings, should be
determined by a cost-benefit analysis as opposed to perceptions about a particular location. A
letter explaining White House policy is included with this comrespondence.

While I am proud of the allure Las Vegas and Reno possess for vacationers,
organizations of al] sizes and purposes have chosen our state as a destination for their official
meetings because it offers them value and convenience. It's therefore no surprise that over the
last two decades Nevada has become a world-class destination for business conventions. Room
rates are relatively low (hovering around $90 per room on average in Las Vegas), convention and
meeting space is plentiful, travel in and out of Nevada is convenient, and amenities are
unmatched by any other location in the U.S.

These are the factors that should drive decisions on travel by the federal government; if
taken into proper account, I am confident they would bring official government meetings to
Nevada. Now more than ever, taxpayer dollars need to be spent wisely and should-maximize
benefit to the government. By following these principles ~ and ignoring ill-conceived biases or
perceptions about resort destinations — our government decision makers will serve the interests
of all taxpayers, and Nevada will receive its deserved share of meeting-and-convention business

from federal agencies.

I respectfully request that you respond to this letter and confirm that your agency has
adopted a travel policy consistent with the one articulsted by the President’s chief of staff in the

attached letter.
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My best wishes to you.

Sincerely,

HARRY REID
. United States Senator
Nevada
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THE WHITE HOUSE
WASHINGTON

July 14, 2009

The Honorable Harry Reid
Majority Leader

" United States Senate
Washington. DC 20510

Dear Mr. Leader:

Thank you for conveying your concemn about dny suggestion that federal policy, explicitly or
implicitly, prohibit government mectings and conferences in prominent American cities such as
Las Vegas or other communities known for attracting vacationers. [agree that federal policy
shounld not dictate the location where such government events are held.

You are as aware as anyone of the toll that the current economic downturn is having on working
families and communities nationwide. Your leadership in passing the Economic Recovery Act
earlier this year speaks to your commitment to, and effectiveness in, helping communities like
Las Vegas and industries like tourism rebound.

Our view on the issue of government travel is not focused on specific destinations, but rather on
the justification for and the cost/benefit ratio of the individual exercise. There is no doubt in my
mind that the Federal government should lead by example in tightening its belt and justifying its
expenditures as we meet the priority challenge of reducing the national deficit and the debt. For
me, the test of government travel is what will be accomplished by that trave) and whether the
cost to the government is reasonable as opposed to other options.

Again, thank you for raising this important issue. I hope this letter helps clarify our view of it.

ly, .

Rahm Emanuel

3



@ " FEDERAL DEPOSIT INSURANCE CORPORATION, Washington, DC 20429

SHEILA C. BAIR
CHAIRMAN

Angust 31, 2009

Honporable Paul W. Hodes
House of Representatives
Washington, D.C. 20515

Dear Congressman Hodes:

Thank you for your letter regarding your constituents’ concerns about bank lending to
small businesses in New Hampshire.

We agree with your constituents that small businesses are contending with very
challenging economic conditions and a contraction in credit availability. I assure you the Federal
Depoasit Insurance Corporation has not changed its expectations for bank lending or prudent loan
underwriting. The FDIC provides banks with considerable flexibility in dealing with customer
relationships and managing loan portfolios. We do not instruct banks to curtail prudently
managed lending activities, restrict lines of credit to strong borrowers, or require appraisals on
performing loans unless an advance of new funds is being contemplated. -

Further, the FDIC believes the banking industry is in a position to provide critical :
banking services and the credit needed to help small businesses prosper in New Hampshire and
across the country. Therefore, we strongly encourage banks to continue lending and to work
with financially distressed borrowers, and we joined with the other federal banking agencies in
issuing the enclosed Interagency Statement on Meeting the Needs of Creditworthy Borrowers.

We appreciate the opportunity to address your concerns on this 1mportant issue. If you
have further questions or comments, please do not hesitate to contact me at (202) 898-6974 or
Paul Nash, Deputy for External Affairs, at (202) 898-6962.

Sincerely,

Sheila C. Bair

Enclosures



FDIG

Federal Deposit Insurance Corporation
550 17t Street NW, Washington, D.C. 20429-9390

Financial Institution Letter
FIL-128-2008
November 12, 2008

INTERAGENCY STATEMENT ON MEETING THE NEEDS OF
CREDITWORTHY BORROWERS

Summary: The FDIC joined the ather federal banking agencies in issuing the attached “Interagency
Staternent on Meeting the Needs of Creditworthy Borrowers” on November 12, 2008.

Distribution:
FDIC-Supervised Institutions

Suggested Routing:

Attachrﬁent:
“Interagency Statement on Meeting the
Needs of Creditworthy Borowers”

Contact:

Institution’s contact person {Case Manager
or Fleld Supervisor) at applicable FDIC
Regional Office, or Assodats Direcior
Staven D. Fritts in Washington at 202-898-
3723 and sfritts@fdic.qov

Note: '

FDIC financial institution letters (FiLs} may
be accessed from the FDIC's Web sits at
www . fdic, gov/newsiews/linancial2008/in
dex himl,

To receive FiLs electronically, please visil
httpJ/iwww.fdic.gov/aboutisubscriptions/fit,
html.

Paper caples of FDIC finandal institution
letiers may be obtained through the
FDIC's Public iInformation Canter, 3501

Falrfax Drive, E-1002, Nlhgbn VA
22228,

Highlights:

Several federal programs have recently been Instituted to promote
financial stability and mitigate the effects of current market conditions on
insured depository institutions. These efforts are designed to improve the
functioning of credit markets and strengthen capital in our financial

system to Improve banks' capacity to engage in prudent lending during
these times of economic distress

The agencies expect all banking organizations to fulfill their fundamental
role In the economy as intermediaries of credit to businesses, consumers,
and other craditworthy borrowers. Lending to creditworthy borrowers
provides sustalnable refurns for the organization and is constructive for
the economy as a whole.

The agencies urge all lenders and servicers to adopt systematic,
proactive, and streamlined mortgage loan modification protocols and to
review troubled loans using these protocols. Lenders and servicers
should first determine whether a loan modification would enhance the net
present value of the loan before proceeding to foreclosure, and they
should ensure that loans currently in foradosure have been subject to
such analysis.

In implementing this Statement, the FDIC encourages institutions it
supervises to:
* lend prudently and responsibly to creditworthy borrowers;
» work with borrowers to preserve homeownership and avoid
preventable foreclosures;
. :I?dust dividend policies to preserve capital and tending capacity;

* employ compensafion structures that encourage prudent iending.

Slate nonmember institutions’ adherence to these expectations will be
reflected in examination ratings the FDIC assigns for purposes of

| assessing safety and soundness, their compliance with laws and

regulations, and their performance In meeting the raquirements of the
Community Reinvestment Act (CRA).
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Board of Sovernors of the Federa! Reserve Svstem

Joint Press Release

Board of Governors of the Federal Reserve System
Federa] Deposit Insurance Curpuration

Office af the Comptroller of the Currency

Office of Thrift Supervision

For release at 10:00 a.m. EST November 12, 2008
Interagency Statement on Meeting the Needs of Creditworthy Borrowers

The Department of the Treasury, the Federal Deposit Insurance Corporation, and the Federal Reserve
have recently put into place several programs designed to promote financial stability and to mitigate
procyclical effects of the current market conditions. These programs make new capital widely
available to U.S. financial institutions, broaden and increase the guarantees on bank deposit accounts
and certain liabilities, and provide backup liquidity to U.S. banking organizations. These efforts are
designed to strengthen the capital foundation of our financial system and improve the overall
functioning of credit markets. :

The ongoing financial and economic stress has highlighted the crucial role that prudent bank lending
practices play in promoting the nation's economic welfare. The recent policy actions are designed to
help support responsible lending activities of banking organizations, enhance their ability to fund
such lending, and enable banking organizations to better meet the credit needs of households and
business. At this critical time, it is imperative that all banking organizations and their regulators work
together to ensure that the needs of creditworthy borrowers are met. As discussed below, to support
this objective, consistent with safety and soundness principles and existing supervisory standards,
each individual banking organization needs to ensure the adequacy of its capital base, engage in
appropriate loss mitigation strategies and foreclosure prevention, and reassess the incentive
implications of its compensation policies.

Lending to creditworthy borrowers

The agencies expect all banking organizations to fulfili their findamental role in the economy as
intermediaries of credit to businesses, consumers, and other creditworthy borrowers. Moreover, as a
result of problems in financial markets, the economy will likely become increasingly reliant on
banking organizations to provide credit formerly provided or facilitated by purchasers of

securities. Lending to creditworthy borrowers provides sustainable returns for the lending
organization and is constructive for the economy as a whole.

It is essential that banking organizations provide credit in a manner consistent with prudent lending
practices and continue to ensure that they consider new lending opportunities on the basis of realistic
asset valuations and & balanced assessment of borrowers' repayment capacities. However, if
underwriting standards tighten excessively or banking organizations retreat from making sound
credit decisions, the current market conditions may be exacerbated, leading to slower growth and
potential damage to the economy as well as the long-term interests and profitability of individual
banking organizations. Banking organizations should strive to maintain healthy credit relationships
with businesses, consumers, and other creditworthy borrowers to enhance their own financial well-
being as well as to promote a sound economy. The agencies have directed supervisory staffs tobe -
mindful of the procyclical effects of an excessive tightening of credit availability and to encourage
banking organizations to practice economically viable and appropriate lending activities.

Strengthening capital
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Maintaining a strong capital position complements and facilitates a banking organization’s capacity
and willingness to lend and bolsters its ability to withstand uncertain market conditions. Banking
organizations should focus on effective and efficient capital planning and longer-term capital
maintenance, An effective capital planning process requires a banking organization to assess both the
risks to which it is exposed and the risk management processes in place to manage and mitigate those
risks; evaluate its capital adequacy relative to its risks; and consider the potential impact on eamings
and capital from economic dewnturns. Further, an effective capital planning process requires a
banking arganization to recogmze losses on bank assets and activities in a timely manner; maintain
adequate loan loss provisions; and adhere to prudent dividend policies.

In particular, in setting dividend levels, a banking organization should consider its ongoing earnings
capacity, the adequacy of its loan loss allowance, and the overall effect that a dividend payout would
have on its cost of funding, its capital position, and, consequently, its ability to serve the expected
needs of creditworthy borrowers. Banking organizations should not maintain a level of cash )
dividends that is inconsistent with the organization's capital pasitian, that could weaken the
organization's overall financial health, or that could impair its ability to mest the needs of
creditworthy borrowers. Supervisors will continue to review the dividend policies of individual
banking organizations and will take action when dividend policies are found to be inconsistent with
sound capital and lending policies.

Working with mortgage borrowers

The agencies expect banking organizations to work with existing borrowers to avoid preventable
foreclosures, which can be costly to both the organizations and to the communities they serve, and to
mitigate other potential mortgagc-rclated losses. To this end, banking organizations need to ensure
that their mortgage servicing operations are sufficiently funded and staffed to work with borrowers
while implementing effective risk-mitigation measures,

Given escalating mortgage foreclosures, the agencies urge all lenders and servicers to adopt
systematic, proactive, and streamlined mortgage loan modification protocols and to review troubled
loans using these protocols. Lenders and servicers should first determine whether a loan modification
would enhance the net present value of the loan before proceeding to foreclosure, and they should
ensure that loans currently in foreclosure have been subject to such analysis. Such practices are not
only consistent with sound risk management but are also in the long-term interests of lenders and
servicers, as well as borrowers. _

Systematic efforts to address delinquent mortgages should seek to achieve modifications that result
in mortgages that borrowers will be able to sustain over the remaining maturity of their

loan. Supervisors will fully support banking organizations as they work to implement effective and
sound loan modification programs. Banking organizations that experience challenges in
implementing loss mitigation efforts on their mortgage portfolios or in making new loans to
borrowers should work with their primary supervisors to address specific situations.

Structuring compensation

Poorly-designed management compensation policies can create perverse incentives that can
ultimately jeopardize the health of the banking organization. Management compensation policies
should be aligned with the long-term prudential interests of the institution, should provide
appropriate incentives for safe and sound behavior, and should structure compensation to prevent
short-term payments for transactions with long-term borizons. Management compensation practices
should balance the ongoing earnings capacity and financial resources of the banking organization,
such as capital levels and reserves, with the need to retain and provide proper incentives for strong
management. Further, it is important for banking organizations to have independent risk management
and control functions.

The agencies expect banking organizations to regularly review their management compensation

policies to ensure they are consistent with the longer-run objectives of the organization and sound
lending and risk management practices. .
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The agencies will continue to take steps to promote programs that foster financial stability and
mitigate procyclical effects of the current market conditions. However, regardless of their
participation in particular programs, all banking organizations are expected to adhere to the
principles in this statement. We will work with banking organizations to facilitate their active
participation in those programs, consistent with safe and sound banking practices, and thus to support
their central role in providing credit to support the health of the U.S. economy.

Media Contacts:

Federal Reserve Board Dave Skidmore 202-452-2955
FDIC Andrew Gray 202-898-6993

occC ‘ Bob Garsson ~ 202-874-5770

oTsS Bill Ruberry 202-9506-6677
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PAUL W. HODES ) COMMITTRES:

280 DISTRCT, NEW HAMPSHIAE FINANCIAL SERVICES

OVERSIGHT AND

CONGRESS OF THE UNITED STATES GOVERNMENT REFORM

HOUSE OF REPRESENTATIVES
WASHINGTON, DC 20515-2902

August 4, 2009
Timothy Geithner Ben Bemanke B
Secretary Chairman
U.S. Department of Treasury Federal Reserve
1500 Pennsylvania Ave, N.W. 20th Street and Constitution Avenue, N.'W.
Washington, D.C. 20220 Washington, DC 20551
John Dugan Sheila Bair
Comptroller of the Currency Chairman
Administrator of National Banks Federal Deposit Insurance Corporation
Washington, DC 20219 550 17th St., NW, MB-6028

Washington, DC 20429

Dear Secretary Geithner, Chairman Bernanke, Comptroller Dugan, and Chairman Bair,

. I am writing today to urge your agencies to take more action in helping small
businesses get the loans they need during these difficult economic times. In my home
state of New Hampshire, small business is big business. There are about 142,400 small
businesses in New Hampshire, and over 85,000 Granite Staters are self-employed.

Many financial institutions have come before the Financial Services Committee
and claimed that their lending rates have increased to individuals and small businesses.
My constituents and small businesses owners have repeatedly told me otherwise for
months now. '

Additionally, nearly 4 in 10 small-business owners polled said they are not able to
get the financing they need to run their businesses in a July 22, 2009 National Small
Business Association report. Bank of America, a recipient of billions of taxpayer dollars
from TARP, has cut small business loans by 89.7 percent made through the Small
Business Administration (SBA) 7(a) program in the past calendar year, according to a
Service Employees International Union (SEIU) report.

It is critical that your agencies encourage small business lending because families
and communities rely on these small businesses. Small businesses must get the loans they

need.

It is unacceptable that these struggling small businesses cannot get the help they
need from the federal government. SBA’s lending initiatives are most needed during
economic downtumns, when private capital markets fail to provide small businesses the
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financing options they need. The SBA’s capital access program has not performed this
vital function during the current economic crisis.

According to an article in The Washington Post, “Breaking SBA Lending
Logjam™, the Obama Administration is deciding whether to increase the amount
* businesses can borrow from the SBA, with the possibility of using TARP funds. I
encourage this use of the TARP funds to help with small business loans.

The Obama Administration has stated that it is important that small businesses
can continue to thrive. Small businesses are not getting the loans to keep their doors
open. I urge your agencies to take action to help our small businesses.

Sincerely,

Paul W. Hodes
Member of Congress

cc: Karen Mills
Administrator
US Small Business Administration
409 3rd Street, SW
Washington, DC 20416



@ FEDERAL DEPOSIT INSURANCE CORPORATION, Washington, DC 20429

SHEILA C. BAIR September 9, 2009
CHAIRMAN

Honorable Barmey Frank -
Chairman

Committee on Financial Services

House of Representatives

Washington, D.C. 20515

Dear Mr. Chairman:

Thank you for sharing a copy of your letter to the Treasury Secretary concerning a
proposal by Congressman Jim Costa to use finds from Troubled Asset Relief Program
(TARP) redemptions to augment capital at smaller institutions. The Federal Deposit
Insurance Corporation agrees with Congressman Costa that TARP funds could be
redistributed to strengthen community banks.

As you may be aware, community banks continue to perceive the TARP program
as a financial stability initiative targeted for large institutions. All qualifying
domestically owned banks among the 25 largest institutions have received TARP
subscriptions, while a comparative handful of smaller institutions have participated.
Only 667 institutions of the 7,257 holding companies and small independent banks in the
United States have received TARP subscriptions. Approximately 90 percent of U.S.
banking institutions did not participate in the TARP program, and only 8 percent of
institutions with risk-weighted assets less than $5 billion participated.

We have heard a variety of other concerns voiced about the program, such as the
high cost of TARP capital for Subchapter S corporations, the tier 1 capital ineligibility of
TARP subscription for mutual institutions, the high closing costs on TARP subscriptions
for smaller institutions, and the opacity of the approval process. We believe a more
streamlined approval process predicated on the primary federal regulator’s extensive
knowledge of the applicant and a more consistent cost structure would substantxally
improve community banks’ perception of thlS program.

The FDIC agrees with Congressman Costa’s proposal to stabilize certain
community banks by redistributing TARP funds. These funds could help to fuel an
economic recovery by taking advantage of several key opportunities:

¢ bolstering the capital of existing banking institutions that acquire troubled banks
and thnifts,



s providing additional capital for minority-owned and -operated Institutions to
assist their community lending efforts, and

e supporting the capital needs of institutions with favorable lending records that
operate in underserved rural or urban markets.

.Again, we believe TARP program enhancements should be focused on
community banks and more specifically on those institutions with assets less than $5
billion. Enhancements should include more attractive pricing and terms. For institutions
with assets less than $100 million, consideration also should be given to reducing or
eliminating the cost of closing on TARP subscriptions.

The FDIC has a pumber of eligible bidders for failing institutions that could be
strengthened by an infusion of TARP capital to provide a cushion for losses arising from
the failed bank acquisition and intermediate new loans. At this critical juncture in the
banking crisis, we believe banks and their communities would greatly benefit from the
reinvestrnent of TARP funds in markets affected by bank closings as well as traditionally
underserved communities. The community institutions described above can positively
influence our country’s financial stability and economic recovery and are especially
deserving of access to the TARP Program.

If the program is enhanced as Congressman Costa proposes, a more robust
outreach effort must be undertaken with community banks and their trade organizations
to overcome existing skepticism. The FDIC would welcome the opportunity to assist
Treasury with such outreach efforts if the program is enhanced for community
institutions.

Thank you again for allowing the FDIC to provide input on this matter. If you
have further questions, please contact me at 202-898-6974 or Paul Nash, Deputy for
External Affairs, at 202-898-6962.

Sincerely,

Sheila C. Bair -

cc: Honorable Jim Costa
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July 29, 2009

The Honorable Timothy Geithner
Department of the Treasury

1500 Pennsylvania Avenue
Washington, D.C. 20004

Dear Mr. Secretary,

I'm enclosing a copy of a very thoughtful letter I received from one of my colleagues who is
very much engaged in trying to help us get back to full economic strength in an area of the
country which very much needs it. As you know, I have myself been in favor of taking
advantage of some of the TARP repayments to deal with the problems that led us to pass the
TARP in the first place. I am very impressed with the thought behind Congressman Costa's idea
and I send it to you in the hope that you and others in the administration will study it and be
willing to work with us in implementing it. It does not seem to me to require a legislative action,
but if you thought it did, I would try to provide it. But if it is something you can do on your own,

1 strongly recommend it.

I am sending a copy of this correspondence, both my letter to you and Congressman Costa's

letter to me, to Chairwoman Bair of the FDIC as well.
‘~_______/’

BARNEY !&!

ENCLOSURE

BF/la
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Dear Chairman Frank:

As you know, earlier this month the Treasury announced that $70 Billion in
funds issued through the Capitol Purchase Program under TARP were returned by
many of the larger banking institutions. This letter serves to urge you to investigate
the possibility of reinvesting a portion of the returned TARP funds in order to assist
our community banks and provide for an expeditious exit of our nationwide financial
crisis.

When the FDIC takes over a failed bank, like it did with County Bank of
Merced earlier this year, it usually settles on a 20% success rate and then turns these
losses over to all surviving banks in the form of new fees. Instead, perhaps the
regulators should put these failing banks with well managed banks that admittedly
have their share of troubled loans and invest some capital into the acquiring bank so
that they can effect the 80+ % success versus the current 20% success. We now have
funds left in the TARP program that weren’t used to buy toxic assets nor to
recapitalize community banks that could be used for this purpose. Perhaps the
repayments of TARP money could be used to put two struggling banks together with
a little capital which could make one very strong bank.

Reinforcing lending at the local level is something that will help the small
businesses throughout the country, including those in the housing sector, and stop this
recession from dragging on year after year. The answer to the current fiscal crisis is
creating jobs and that means lending to small businesses and builders which is the
domain of the all too often ignored community banks.
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Page 2
The Honorable Bamey Frank
July 22, 2009

The recent hearing your committee held on reinvesting TARP eamnings,
discussing HR 3068, the TARP for Main Street Act of 2009 was certainly
worthwhile. However, I urge you to broaden your consideration of the reinvestment
of these TARP eamings, and include Community Banks as part of the proposed
solutions. Chairman, I realize that you face an entire host of pressing concerns in the
financial services arena; however, I appreciate your consideration of this request and
look forward to hearing from you on this issue.

ncefely,

COSTA
Member of Congress

cc:
The Honorable Timothy Geithner, Secretary of the Treasury

The Honorable Sheila Bair, Chairwoman, Federal Deposit Insurance Corporation



@ _FEDERAL DEPOSIT INSURANCE CORPORATION, Washington, DC 20429

SHEILA C. BAIR
CHAIRMAN

September 9, 2009

Honorable Spencer Bachus
Ranking Minority Member
Committee on Financial Services
House of Representatives
Washington, D.C. 20515

Dear Congressman Bachus:
- Thank you for the opportunity to respond to the questions you submitted
subsequent to my testimony at the hearing on “Regulatory Perspectives on the Obama

Administration’s Financial Regulatory Reform Proposals-Part I1,” before the House
Financial Services Committee on July 24, 2009.

Enclosed are my responses. If you have further questions or comments, please do
not hesitate to contact me at (202) 898-6974 or Paul Nash, Deputy for External Affairs, at

(202) 898-6962.

Sincerely,

Sheila C. Bair

Enclosure



Response to questions from the Honorable Spencer Bachus
by Sheila C. Bair, Chairman,
Federal Deposit Insurance Corporation

UDAP Questions )
Q1. Under the Federal Trade Commission Act, only the Board of Governors of the -~

Federal Reserve System (Fed) has the authority to issue rules or regulations defining
what acts or practices are unfair or deceptive with respect to all banks, including
those for which the FDIC or the OCC is the primary federal regulator. Neither the
FDIC nor the OCC has authority to adopt snch rules or regulations for the banks
they regulate. The Fed, FDIC and OCC, however, have taken the position that the
FDIC and the OCC may define what acts or practices they think are unfair or
deceptive on a case-by-case basis in the context of administrative enforcement
proceedings, and the FDIC has done just that, as reflected in a series of Consent
Cease and Desist Orders recently issued by the FDIC including those regarding
Advanta Bank Corporation; American Express Centurion Bank of Salt Lake City,
Utah; and the CompuCredit-related cease and desist orders against Columbus Bank
and Trust, Columbus, Georgia, First Bank of Delaware, Wilmington, Delaware, and
First Bank & Trust;, Brookings, South Dakota.

Q1la. The FTC Act explicitly confers upon the Federal Reserve Board, the Federal
Home Loan Bank Board, and the National Credit Union Administration Board the
authority to “define with specificity” unfair and deceptive acts and practices. While
the FTC Act grants enforcement authority to the FDIC and OCC, the Act does not
explicitly grant the FDIC and OCC the authority to define unfair or deceptive acts
and practices. In other words, under the express language of the FT'C Act, the
FDIC and the OCC do not have the statutory authority to decide for the banks they
regulate that a particular act or practice is unsafe or unsound, either by adopting a
regulation or on a case-by-case basis in enforcement proceedings.

Q1a(i). Have the FDIC and the OCC each analyzed this iegal issue and prepared
written legal opinions which conclude that they each do have the authority to define
unfair or deceptive acts or practices on a case by case basis?

Ala(i): The FDIC General Counsel has not issued a formal legal opinion, but the FDIC
has issued two Financial Institution Letters (FILs) addressing this issue, “Guidance on
Unfair or Deceptive Acts,” FIL-57-2002 (May 30, 2002), and “Unfair or Deceptive Acts
or Practices by State-Chartered Banks,” FIL-26-2004 (March 11, 2004). Copies of the
two FILS are attached.

The FTC Act contains a broad prohibition on the use of unfair or deceptive acts or
practices that does not depénd on specific regulations. The FTC Act also grants authority
to the FTC and to certain financial regulators including the Fed (for banks), the Office of
Thrift Supervision (for thrifts), and the National Credit Union Administration (for credit



unions) to issue regulations with respect to specific practices. Insured financial
institutions must comply with both the general prohibition on the use of unfair or
deceptive practices and any regulations issued by the appropriate financial regulator. If

an insured financial institution violates the FTC Act or an implementing regulation, the
banking agencies can pursue corrective actions including enforcement actions such as
cease and desist orders and the imposition of civil money penalties under Section 8 of the
Federal Deposit Insurance Act (FDI Act). For example, in the Compucredit cases listed
above, the FDIC brought actions against the three banks, and the FDIC and FTC brought -
paraliel actions against Compucredit. :

Q1a(ii). Have these opinions been reviewed and approved by the General Counsel
of each agency?.

Ala(ii). The FDIC General Counsel reviewed the issue and approved the two FILS
before their issuance. '

Q1a(iii). Has the Fed General Counsel’s office reviewed these opinions or
performed its own analysis and prepared its own written opinion?

Ala(iii). While the FDIC is not aware of a formal written opinion by the Fed’s General
Counsel addressing the FDIC and the OCC’s authority to cite banks for violations of
Section 5 and take appropriate enforcement action, the Fed has publicly stated this
position. Then Chairman Greenspan in his May 30, 2002 letter to Honorable John J.
LaFalce, Ranking Member, Committee on Financial Services, noted that “the banking
agencies also may take formal enforcement actions under the FDI Act to prevent unfair or
deceptive practices that violate the FTC Act.” Further, the Fed and the FDIC jointly
issued FIL-26-2004, *“‘Unfair or Deceptive Acts or Practices by State-Chartered Banks,”
which explicitly stated the authority to take enforcement actions under Section 8 of the
FDI Act against banks that commit unfair or deceptive trade practices, as provided in
Section 5. The Fed, along with thé OTS and the NCUA, recently reaffirmed the authority
to enforce Section 5 on a case-by-case basis in the Preamble to the January 29, 2009,
Amendments to Regulation AA, 74 FR 5498.

Qla(iv). Have any of the opinions that may have been prepared by the FDIC, OCC,
and/or the Fed regarding this issue been reviewed by any independent third party,
such as the relevant Inspectors General or the Justice Department?

Ala(iv). We are not aware that either FIL has been reviewed by the FDIC Inspector

General or the Justice Department. In Roberts v. Fleet Bank (R.1.), 342 F. 3d 260, 269-
70 (3™ Cir. 2003), the Court of Appeals recognized that the OCC has the authority under

Section 8 to address proscribed conduct under Section 5.



Qb. What, if any procedures have been established to assure that the Fed, OCC,
and the FDIC are all in agreement as to what acts or practices are unfair or

deceptive?

Ab: When the FDIC first considered whether it would be appropriate to enforce the FTC
Act’s Section 5 prohibition against unfair and deceptive acts and practices on a case-by-
case basis, it consulted with the Fed. The two agencies determined that such enforcement
would be appropriate under Section 8 of the FDI Act. As a means to ensure consistency, -
they also agreed to follow the standards developed by the FTC and tested through the
courts. In FIL 26-2004, the FDIC and the Fed jointly explained that they would follow
those standards, which were described in the FIL, and that they would “also consider
factually similar cases brought by the FTC and other agencies to ensure that these
standards are applied consistently.”

The FDIC subjects all potential UDAP cases to a thorough internal review, by both
examination and legal staff at multiple levels, which considers the unique facts and

* circumstances of that case. Each case is considered individually, because a change in a
single fact can make the difference between finding a UDAP violation or not.

The FDIC staff regularly consults with FTC staff to obtain informal views in particular
situations. The FDIC and Fed staffs are in regular contact through mechanisms such as
the FFIEC Consumer Compliance Task Force and other less formal means of
cornmunication. A.Consumer Compliance Task Force working group has been drafting
UDAP examination procedures, for example.

Qb(i). How do the regulators ensure that the OCC and/or the FDIC do not adopt a
UDAP rule in a case through their respective adjudicatory processes that has not
been, or is not, also adopted by the other banking agencies? Do you see a problem
with the possibility of inconsistent rulings or positions between or among the federal
banking agencies regarding what acts or practices are unfair or deceptive?

Ab(i). When the FDIC brings an enforcement action against a bank for unfair or
deceptive practices on a case-by case basis, the agency has not promulgated a UDAP rule
under the FTC Act. As the agencies follow the standards established by the FTC and
consult with that agency, we do not believe the agencies will enforce Section S in an
inconsistent manner. In addition, final decisions by the FDIC in enforcément cases are.
subject to review by United States Courts of Appeal.

Qb(ii). Are you aware of any inconsistent positions that exist as of today, i.e.
situations where the FDIC or OCC or Fed has determined in the context of an
administrative enforcement proceeding that a particular act or practice is unfair or
deceptive, while one or both of the other agencies have not and do not regard the
conduct at issue as a violation of the FTC Act? How would you find out if that was

the case?



Ab(ii): We are unaware of any inconsistent positions taken by the agencies in
administrative enforcement proceedings addressing unfair or deceptive acts or practices.
Further before the FDIC brings a significant formal enforcement action against an
institution in a UDAP matter, such as to impose a cease and desist order, restitution order,
or a civil money penalty, in most instances the action is approved by the FDIC Case
Review Committee, which includes OCC and OTS representatives as voting members.
Agency staff routinely discusses mattérs such as these at Consumer Compliance Task

Force meetings.

- Questions on FAS 166 and FAS 167
Q1. What will be the impact of this “consolidation” on bond investors who are

critical to the extension of credit and the future of our securitized credit markets?

Al. The securitization market involves the complex interaction of originators, borrowers,
servicers, and investors. While securitization has helped to extend credit and increase
funding of housing and other important markets, the recent crisis has exposed some
deficiencies that are in the process of being addressed. The impact of the Financial
Accounting Standards Board’s (FASB) new accounting standards that will require the
consolidation of certain off-balance sheet structures along with other recent reform
efforts, such as the requirement for securitizers to retain a percentage of the credit risk on
any asset that is transferred through a securitization, is difficult to predict. The various
initiatives change the incentives, risks, and rewards for the various securitization market
participants in different ways that make it difficult to predict the overall market impact.

The FDIC along with the other banking agencies has just issued a Notice of Proposed
Rulemaking (NPR) related to the FASB’s adoption of FAS 166 and FAS 167. The NPR
seeks to better align regulatory capital requirements with the actual risks of certain
exposures and seeks comment and supporting data on the impact of the accounting
changes on securitization activity, lending, and financial markets generally. It also seeks
comment and supporting data on the features and characteristics of transactions that,
although consolidated under the new accounting standards, might merit an alternative
capital treatment, as well as on the potential impact of the new~accounting standards on
lending, provisioning, and other activities.

Q2(a) Does the FDIC consult with the other federal banking agencies in an effort to
achieve uniformity with respect to the factors that will be evaluated and the
standards that will be applied in arriving at such individual capital requirements

for institutions?

A2(a): The federal banking agencies work together to achieve uniformity in the
development, interpretation, and implementation of the risk-based capital requirements.
An interagency capital policy group from the supervision and legal divisions of the
respective agencies meets regularly to discuss and reach consensus on capital policy



issues involving new interpretations of the agencies capital rules. We note, for example,
that the FDIC and the other federal banking agencies have just developed a uniform joint
NPR for a regulatory capital rule to address FAS 166 and FAS 167.

Q2(b): Should the federal banking agencies apply the same criteria to determine
the capital ratios for a regulated institution?

A2(b): Insured depository institutions are subject to regulatory capital standards that are,
with rare and very minor exceptions, identical across the federal banking agencies.
Supervisors generally expect banks to hold capital in excess of regulatory minimums
commensurate with their risk profiles. It is appropriate for the agencies to look to a
common set of factors in determining capital adequacy, including the individual risk
profile of the institution, the level and severity of adversely classified assets, and the
institution’s interest rate risk.

Q2(c): Is there consistency between and among the federal banking agencies
regarding the criteria they use to determine whether to establish individual capital

requirements?

A2(c): As provided in the response to question 2(b) above, the agencies generally
evaluate a common set of factors in determining whether, and to what extent, an
institution should be required to hold capital in excess of the regulatory minimums.
However, this determination is dictated largely by the circumstances of the individual
institution and supervisory judgment by the respective agencies, including under the
specific delegations of authority under the capital rules involving the appropriate
¢lassification of capital instruments and the proper risk-weighting of assets under the
risk-based capital rules.

Q2(d): Daes your agency use an economic model to determine the capital ratios a
given institution should maintain in light of its particular risk profile in
order to be considered adequately capitalized or well-capitalized?

ii. If you do use a model, whose model is it?

1. Was it constructed by your agency alone?

2. Did you discuss it with the other banking agencies, or consulit
with them regarding what, if any, models they use for such
purposes?

3. To the extent you know what differences there are between any

model that your agency uses and any model used by any other
banking agency, how do you go about resolving hose
differences, if at all?



4. Do you have a set of standards you use in evaluating capital
adequacy models that are employed by the institutions you
regulate and, if so0, what are they and were they developed in
consultation with any other agencies?

A2(d): No, the FDIC does not use an economic model in determining the capital ratios
an institution should maintain. In December 2007, the banking agencies promulgated a
regulation mandating the use of certain “advanced approaches” from Basel II to calculate
regulatory capital for large, complex banks. These approaches draw heavily from banks’
own internal risk models. No U.S. bank is currently calculating its capital requirements

under these approaches.

The agencies expect the internal capital adequacy assessment of any institution to go
beyond the assumptions underlying the minimum risk-based capital requirements.
Although the assessment process may vary on an institution-by-institution basis, banks
may use economic capital measures for certain elements of risk management, such as
limit setting or for evaluating performance and agpregate capital needs. However,
niotwithstanding the particular metrics or analytical paradigm used for any given process,
the fundamental objectives of the internal assessment must remain the same: to identify
and measure material risks; set and assess internal capital adequacy objectives that relate
directly to risk; and ensure the integrity of internal capital adequacy assessments. The
interagency guidance document discusses the agencies’ expectations with respect to each
of these objectives, with a specific emphasis on the various risk types that should be
identified and measured as part of the intemnal capital adequacy assessment process (e,
credit, market, operational, interest rate, and liquidity risk).
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GUIDANCE ON UNFAIR OR DECEPTIVE ACTS OR PRACTICES

FIL-57-2002
May 30, 2002

TO: CHIEF EXECUTIVE OFFICER

SUBJECT: Unfair or Deceplive Acts or Practices:
Applicability of the Fedsral Trade Commission Act

The Federal Trade Commission Act (FTC Act) declares that unfair or deceptive trade practices are
ilegal. See 15 USC § 45(a) (FTC Act Section 5). This letter confirms that the Federa) Deposit
Insurance Corporation (FDIC) intends to cite state nonmember banks and their institution-affiliated
parties for violations of FTC Act Section 5 and will take appropriate action pursuant to its authority
under Section 8 of the Federal Deposit Insurance Act (FDI Act) when unfair or deceptive trade
practices are discovered. FDIC enforcement action against entities other than banks will be
coordinated with the Federal Trade Commission, which also has authority to take action against
nonbank parfies that engage in unfair or deceptive trade practices.

in order to determine whether a practice is "unfair,” the FDIC wil! consider whether the practice
"causes or is likely to cause substantial injury to consumers which is not reasonably avoided by
consumers themselves and not outweighed by countervailing benefits to consumers or to competition.”
15 U.S.C. § 45(n). By adhering to this tenet, the FDIC will take action to address conduct that falls well
below the high standards of business practice expected of most banks and the parties affiliated with
them.

In addition, to correct deceptive trade practices, the FDIC will take action against representations,
omissions, or practices that are likely to mislead consumers acting reasonably under the

- circumstances, and are likely to cause such consumers harm. The FDIC will focus on material
misrepresentations, i.e., those that affect choices made by consumers because such
misrepresentations are most likely fo cause consumers financial harm.

The FDIC recognizes that the institutions that it supervises generally agdhere to high standards of
conduct. The agency, therefore, anticipates that'it will not be required to take action to correct unfair or
deceptive practices on a frequent basis. However, to avoid misunderstanding about the applicability of
the FTC Act, this letter is intended to clarify that the FTC Act's prohibition against unfair and deceptive
trade practices does apply to your institution, and to its subsidiaries and third-party contractors.

While the Federal Trade Commission has adopted policy statements on unfaimess (FTC Policy
Statement on Unfaimess, December 17, 1980) and deception (FTC Policy Statement on Deception,
October 14, 1983), most unfair and deceptive trade practices have been defined in fact-specific, case-
by-case adjudications. The FDIC anticipates that additional guidance will be provided in similar fashion
going forward.

Please contact Division of Compliante and Consumer Affairs (DCA) staff in your regional office for
more information. To obtain Federal Trade Commission business guidance on unfair and deceptive
practices and other lopics, please link to: www.ftc.gov/ftc/business.htm. For assistance from the DCA
Washington Office, please call April Breslaw, Senior Policy Analyst, at (202) 942-3061, Louise
Koteshirodo Kramer, Policy Analyst, at (202) 942-3599, or David LaFleur, Policy Analyst, at (202) 942-
3466. .

Michael J. Zamorski
Director

Distribution: FDIC-Supervised Banks (Commercial and Savings)

http://www.fdic.gov/news/news/financial/2002/fi10257 .html

9/11/2009
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Unfair or Deceptive Acts or Practices by State-Chartered Banks ’

-

FiL-26-2004
) March 11, 2004
TO: CHIEF EXECUTIVE OFFICER (also of interest to Compliance Officer)

SUBJECT: Unfair or Deceptive Acts or Practices Under Section 5 of the Federal
Trade Commission Act

Summary. The FDIC and the Board of Govemnors of the Federal Reserve Systam
are issuing guidance fo state-chartered banks to outline the standards
that the agencies will consider when applying the prohibitions against
unfair or deceptive acts or practices found in section 5 of the Federal
Trade Commission Act. The guidance also provides information about
managing risks relating to unfair or deceptive acts or practices, including
best practices.

The Federal Deposit Insurance Corporation (FDIC) and the Board of Governors of the Federal Reserve
System are jointly issuing the attached guidance to state-chartered banks regarding unfair or deceptive
acts or practices prohibited by section 5 of the Federal Trade Commission (FTC) Act

In FIL-57-2002, issued May 30, 2002, the FDIC informed state honmember banks that these
prohibitions apply to their activities, and that the FDIC would issue guidance about how institutions could
avoid engaging in practices that might be viewed as unfair or deceptive. In its corresponding release,
the Federal Reserve Board indicated that it would work with the FDIC to prepare additiona! guidance for
state member banks on this subject. The attached guidance fulfills these commitments.

Specifically, the guidance explains:

« the standards used to assess whether an act or practice is unfair or deceptive;
o the interplay between the FTC Act and other consumer protection statutes; and
« guidelines for managing risks related to unfair and deceptive practices.

Although most insured banks adhere to high levels of professional conduct, managers of all banks must
remain vigilant against possible unfair or deceptive acts or practices to protect consumers and to
minimize their own risk.

For more information about the guidance, please contact April P. Breslaw, Section Chief (202~ 898-
6609); Deirdre Foley, Senior Policy Analyst (202-898-6612); or Mira N. Marshall, Senior Policy Analyst
(202-898-3912), in the Division of Supervision and Consumer Protection.

For your reference, FDIC Financial Insfitution Letters (FILs) may be accessed from the FDIC's Web site
at www.fdic.gov/news/news/financial/2004/index. html.

Michael J. Zamorski
Director
Division of Supervision and Consumer Protection

#2#

Attachment Unfair or Deceptive Acts or Practices by State-Chartered Banks March 11, 2004
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Board of Governors of the Federal Reserve System
Federal Deposit Insurance Corporation

-
o

Unfair or Deceptive Acts or Practices by State-Chartered Banks
March 11, 2004

Purpose

The Board of Governors of the Federal Reserve System and the Federal Deposit Insurance Corporation
{the “Board" and the "FDIC,” or collectively, the "Agencies”) are issuing this statement to outiine the
standards that will be considered by the Agencies as they carry out their responsibility to enforce the
prohibitions against unfair or deceptive trade practices found in section 5 of the Federal Trade
Commission Act ("FTC Act”) as they apply to acts and practices of state-chartered banks. The Agencies
will apply these standards when weighing the need to take supervisory and enforcement actions and
when seeking to ensure that unfair or deceptive practices do not recur.

This statement also contains a section on managing risks relating to unfair or deceptive acts or
practices, which includes best praclices as well as general guidance on measures that state-chartered
‘banks can take to avoid engaging in such acts or practices.

Although the majority of insured banks adhere to a high level of professional conduct, banks must
remain vigilant against possible unfair or deceptive acts or practices both to protect consumers and to
minimize their own risks.

Coordination of Enforcement Efforts

Section 5(a) of the FTC Act prohibits “unfair or deceptive acts or practices in or affecting commerce,”
and applies to all persons engaged in commerce, including banks. The Agencies each have affirmed
their authority under section 8 of the Federal Deposit Insurance Act to take appropriate action when
unfalr or deceptive acts or practices are discovered.

A number of agencies have authority to combat unfair or deceptive acts or practices. For example, the
FTC has broad authority to enforce the require~ments of section 5 of the FTC Act against many non-
bank entities. In addition, state authorities have primary responsibility for enforcing state statutes against
unfair or deceptive acts.or practicas. The Agencies intend to work with these other regulators as
appropriate in investigating and responding to allegations of unfair or deceptive acts or practices that
involve state banks and other entities supervised by the Agencies.

Standards for Determining What Is Unfair or Deceptive

The FTC Act prohibits unfair or deceptwe acts or practices. Congress drafted this provision broadly in
order to provide sufficient flexibility in the law to address changes in the market and unfair or deceptive
practices that may emerge.

An act or practice may be found to be unfair where it "causes or is likely to cause substantial injury to
consumers which is not reasonably avoidable by consumers themselves and not outweighed by
countervailing benefits to consumers or to competition.” A representation, omission, or practice is
deceptive if it is likely to mislead a consumer acting reasonably under the circumstances and is likely to
affect a consumer’s conduct or decision regarding a product or service.

http://www.fdic.gov/news/news/financial/2004/fil2604a.html 9/11/2009
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The standards for unfaimess and deception are independent of each other. While a specific act or
practice may be both unfair and deceptive, an act or. practice is prohibited by the FTC Act if it is either
unfair or deceptive. Whether an act or practice is unfair or deceptive will in each instance depend upon
a careful analysis of the facts and circumstances. In analyzing a particular act or practice, the Agencies
will be guided by the body of law and official interpretations for defining unfair or deceptive acts or
practices developed by the courts and the FTC. The Agencies will also consider factually similar cases
brought by the FTC and other agencies to ensure that these standards are applied consistently.

Unfair Acts or Practices

Ny,

Assessing whether an act or practice Is unfair

An act or practice is unfair where it (1) causes or is likely to cause substantial injury to consumers, (2)
cannot be reasonably avoided by consumers, and (3) is not outweighed by countervailing benefits to
consumers or to competition. Public policy may alse be considered in the analysis of whether a
particular act or practice is unfair. Each of these elements is discussed further below.

» The act or practice must cause or be likely to cause substantial injury to consumers.

To be unfair, an act or practice must cause or be likely to cause substantial injury to consumers.
Substantial injury usually involves monetary harm. An act or practice that causes a small amount of
harm to a large number of people may be deemed to cause substantial injury. An injury may be
substantial if it raises a significant risk of concrete harm. Trivial or merely speculative harms are typically
insufficient for a finding of substantial injury. Emotional impact and other more subjective types of harm
will not ordinarily make a practice unfair.

» Consumers must not reasonably be able to avoid the injury.

A practice is not considered unfair if consumers may reasonably avoid injury. Consumers cannot
reasonably avoid injury from an act or practice if it interferes with their ability to effectively make
decisions. Withholding material price information until after the consumer has committed to purchase
the product or service would be-an example of preventing a consumer from making an informed
decision. A practice may also be unfair where consumers are subject to undue influence or are coerced
into purchasing unwanted products or services.

The Agencies will not second-guess the wisdom of particular consumer decisions. lristead. the Agencies
will consider whether a bank’s behavior unreasonably creates or takes advantage of an obstacle to the
free exercise of consumer decision-making.

» The injury must not be outweighed by countervailing benefits to consumers or to competition.

To be unfair, the act or practice must be injurious in its net effects —that is, the irijury must not be
outweighed by any offsetting consumer or competitive benefits that are also produced by the act or
practice. Offsetting benefits may include lower prices or a wider availability of products and services.

Costs that would be incurred for remedies or measures to prevent the injury are also taken into account
in determining whether an act or practice is unfair. These costs may include the costs to the bank in
taking preventive measures and the costs to society as a whole of any increased burden and similar
matters. ‘

= Public policy may be considered.

Public policy, as established by statute, regulation, or judicial decisions may be considered with all other
evidence in determining whether an act or practice is unfair. For example, the fact that a particular
lending practice violates a state law or a banking regulation may be considered as evidence in
determining whether the act or practice is unfair. Conversely, the fact that a parficular practice is
affirmatively allowed by statute may be considered as evidence that the practice is not unfair. Public

http://www.fdic.gov/news/news/financial/2004/fi12604a.htm] 9/11/2009
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policy considerations by themselves, however, will not serve as the primary basis for determining that
an act or practice is unfair.

Deceptive Acts and Practices
Assessing whether an act or practice is deceptive

A three-part test is used to determine whether a representation, omission, or practice is “deceptive."

First, the representation, omission, or practice must mislead or be llkely to mislead the consumer. :

Second, the consumer’s interpretation of the representation, omission, or practice must be reasonable

under the circumstances. Lastly, the misleading representation, omission, or practice must be material.
. Each of these elements is discussed below in greater detail.

s There must be a representation, omission, or practice that misleads or is likely to mislead the
consumer.

An act or practice may be found to be deceptive if there is a representation, omission, or practice that
misleads or is likely to mislead the consumer. Deception is not limited to situations in which a consumer
has already been misled. Instead, an act or practice may be found to be deceptive if it is likely to
mislead consumers. A representation may be in the form of express or implied claims or promises and
may be written or oral. Omission of information may be deceptive if disclosure of the omitted information
is necessary to prevent a consumer from being misled.

in determining whether an individual statement, representation, or omission is misteading, the
statement, representation, or omission will not be evaluated in isolation. The Agencies will evaluate it in
the context of the entire advertisement, transaction, or course of dealing to determine whether it
constitutes deception. Acts or practices that have the potential to be deceptive include: making
misleading cost or price claims; using bait-and-switch techniques; offering to provide a product or
service that is not in fact available; omitting material limitations or conditions from an offer; selling a
product unfit for the purposes for which it is sold; and failing to provide promised services.

¢ The act or practice must be considered from the perspective of the reasonable consumer.

In determining whether an act or practice is misleading, the consumer's interpretation of or reaction to
the representation, omission, or practice must be reasonable under the circumstances. The test is
whether the consumer’s expectations or interpretation are reasonable in light of the claims made. When
representations or marketing practices are targeted to a specific audience, such as the elderly or the
financially unsophisticated, the star.dard is based upon the effects of the act or practice on a reasonable
member of that group. .

if a representation conveys two or more meanings to reasonable consumers and one meaning is
misleading, the representation may be deceptive. Moregver, a consumer’s interpretation or reaction may
indicate that an act or practice is deceptive under the circumstances, even if the consumer’s
interpretation is not shared by a majority of the consumers in the relevant class, so long as a significant
minority of such consumers is misled.

In evaluating whether a representation, omission or practice is deceptive, the Agencies will look at the
entire advertisement, transaction, or course of dealing to determine how a reasonable consumer would
respond. Written disclosures may be insufficient to correct a misleading statement or representation,
particularly where the consumer is directed away from qualifying limitations in the text or is counseled
that reading the disclosures is unnecessary. Likewise, oral disclosures or fine print may be insufficient to
cure a misleading headline or prominent written representation.

« The representation, omission, or practice must be material.

A representation, omission, or practice is material if it is likely to affect a consumer’s decision regarding
a product or service. In general, information about costs, benefits, or restrictions on the use or

http://www.fdic.gov/news/news/financial/2004/fil12604a.html : 9/11/2009
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availability of a product or service is material. When express claims are made with respect to a financial
product or service, the claims will be presumed to be material. Similarly, the materiality of an implied
claim will be presumed when it is demonstrated that the institution intended that the consumer draw
certain conclusions based upon the claim.

Claims made with the knowledge that they are false will also be presumed to be material. Omiséions will
be presumed to be material when the financial institution knew or should have known that the consumer
needed the omitted information to evaluate the product or service.

Relationship to Other Laws z

Acts or practices that are unfair or deceptive within the meaning of section 5 of the FTC Act may aiso
violate other federal or state statutes. On the other hand, there may be circumstances in which an act or
practice violates section 5 of the FTC Act even though the institution is in technical compliance with
other applicable laws, such as consumer protection and fair lending laws. Banks should be mindfu! of
both possibilities. The following laws warrant particular attention in this regard:

Truth in Lending and Truth in Savings Acts -

Pursuant to the Truth in Lending Act (TILA), creditors must "clearly and conspicuously” disclose the
costs and terms of credit. The Truth in Savings Act (TISA) requires depository institutions to provide
interest and fee disclosures for deposit accounts so that consumers may compare deposit products.
TISA also provides that advertisements shall not be misleading or inaccurate, and cannot misrepresent
an institution's deposit contract. An act or practice that does nat comply with these provisions of TILA or
TISA may also violate the FTC Act On the ather hand, a transaction that is in technical compliance with
TiLA or TISA may nevertheless violate the FTC Act. For example, consumers could be misled by
advertisements of "guaranteed” or "lifetime” interest rates when the creditor or depository institution
intends to change the rates, whether or not the disclosures satisfy the technical requirements of TILA or
TISA.

Equal Credit Opportunity and Fair Housing Acts

_ The Equal Credit Opportunity Act (ECOA) prohibits discrimination in any aspect of a credit transaction
against persons on the basis of race, color, religion, national origin, sex, marital status, age (provided
the applicant has the capacity to contract), the fact that an applicant's income derives from any public
assistance program, and the fact that the applicant has in good faith exercised any right under the
Consumer Credit Protection Act. Similarly, the Fair Housing Act (FHA) prohibits creditors involved in
residential real estate transactions from discriminating against any person on the basis of race, color,
religion, sex, handicap, familial status, or national origin. Unfair or deceptive practices that target or
have a disparate impact on consumers who are members of these protected classes may violate the
ECOA or the FHA, as well as the FTC Act

Fair Debt Collection Practices Act

The Fair Debt Collection Practices Act prohibits unfair, deceptive, and abusive practices related to the
collection of consumer debts. Although this statute does not by its terms apply to banks that collect their
own debts, failure to adhere to the standards set by this Act may support a claim of unfair or deceptive
practices in violation of the FTC Act. Moreover, banks that either affirmatively or through lack of
oversight, permit a third-party debt collector acting on their behalf to engage in deception, harassment,
or threats in the collection of monies due may be exposed to liability for approving or assisting in an
unfair or deceptive act or practice.

Managing Risks Related to Unfair or Deceptive Acts or Practices

Since the release of the FDIC's statement and the Board's letter on unfair and deceptive practices in
May 2002, bankers have asked for guidance on strategies for managing risk in this area. This section
outlines guidance on best practices to address some areas with the greatest potential for unfair or
deceptive acts and practices, including: advertising and solicitation; servicing and collections; and the

http://www.fdic.gov/news/news/financial/2004/fil2604a.html 9/11/2009
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management and monitoring of employees and third-party service providers. Banks also should monitor
compliance with their own policies in these areas, and should have procedures for receiving and
addressing consumer complaints and monitoring activities performed by third parties on behalf of the
bank.

To avoid engaging in unfair or deceptive activity, the Agencies encourage use of the following practices,
which have already been adopted by many institutions:

Review all promotional materials, marketing scripts, and customer agreements and disclosures to
ensure that they fairly and adequately describe the terms, benefits, and material limitations of the
product or service being offered, including any related or optional products or services, and that they do
not misrepresent such terms either affirmatively or by omission. Ensure that these materials do not use
fine print, separate statements or inconspicuous disclosures to correct potentially misieading headlines,
and ensure that there is a reasonable factua) basis for afl representations made.

re

Draw the attention of customers to key terms, including limitations and conditions, that are important in
enabling the customer to make an informed decision regarding whether the product or service meets the
customer’s needs.

Clearly disclose all material limitations or conditions on the terms or availability of products or services,
such as a limitation that applies a special interest rate only to balance transfers; the expiration date for
terms that apply only during an introductory period; material prerequisites for obtaining particular
products, services or terms (e.g., minimum transaction amounts, introductory or other fees, or other
qualifications); or conditions for canceling a service without charge when the service is offered on a free
trial basis.

Inform consumers in a clear and timely manner about any fees, penalties, or other charges (including
charges for any force-placed products) that have been imposed, and the reasons for their impasition.

Clearly inform customers of contract provisions that permit a change in the terms and conditions of an
agreement.

When using terms such as "pre-approved” or “guaranteed,” clearly disclose any limitations, conditions,
or restrictions on the offer.

Clearly inform consumers when the account terms approved by the bank for the consumer are less
favorable than the advertised terms or terms previously disclosed.

Tailor advertisements, promotional materials, disclosures and scripts to take account of the
sophistication and experience of the target audience. Do not make claims, representations or
statements that mislead members of the target audience about the cost, value, availability, cost savings,
benefits, or terms of the product or service.

Avoid advertising that a particular service will be provided in connection with an account if the bank
does not intend or is not able to provide the service to accountholders. Clearly disclose when opticnal
products and services — such as insurance, travel services, credit protection, and consumer report
update services that are offered simultaneously with credit — are not required to obtain credit or
considered in decisions to-grant credit

Ensure that costs and benefits of optional or related products and services are not misrepresented or
presented in an incomplete manner.

When making claims about amounts of credit available to consumers, accurately and completely
represent the amount of potential, approved, or useable credit that the consumer will receive.

Avoid advertising terms that are not available to most customers and using unrepresentative examples
in advertising, marketing, and promotional materials.

http://www.fdic.gov/mews/news/financial/2004/i12604a.html ‘ 9/11/2009
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Avoid making representations to consumers that they may pay less than the minimum amount due
required by the account terms without adequately disclosing any late fees, overlimit fees, or other
account fees that will result from the consumer paying such reduced amount.

Clearly disclose a telephone number or mailing address (and, as an addition, an email or website
address if available) that consumers may use to contact the bank or its third-party servicers regarding
any complaints they may have, and maintain appropriate procedures for resolving complaints.
Consumer complaints should alsc be reviewed by banks to identify practices that have the potential to
be misleading to customers. .

S,

Implement and maintain effective risk and supervisory confrols to select and manage third-party
servicers,

Ensure that employees and third parties who market or promote bank products, or service loans, are
adequately trained to avoid making statements or taking actions that might be unfair or deceptive,

Review compensation arrangements for bank employees as well as third-party vendors and servicers to
ensure that they do not create unintended incentives to engage in unfair or deceptive practices.

Ensure that the institution and its third party servicers have and follow procedures to credit consumer
payments in a timely manner. Consumers should be clearly told when and if monthly payments are
applied to fees, penalties, or other charges before being applied to regular principal and interest.

The need for clear and accurate disclosures that are sensitive to the sophistication of the target

" audience is heightened for products and services that have been associated with abusive practices.
Accordingly, banks should take particular care in marketing credit and other products and services to
the elderly, the financially vulnerable, and customers who are not financially sophisticated. In addition,
creditors should pay particular attention to ensure that disclosures are clear and accurate with respect
to: the points and other charges that will be financed as part of home-secured loans; the terms and
conditions related to insurance offered in connection with loans; loans covered by the Home Ownership
and Equity Protection Act; reverse mortgages; credit cards designed to rehabilitate the credit position of
the cargdholder; and loans with pre-payment penalties, temporary introductory terms, or terms that are
not available as advertised to all consumers.

Conclusion

The development and implementation of policies and procedures in these areas and the other steps
outlined above will help banks assure that products and services are provided in a manner that is fair,
allows informed customer choice, and is consistent with the FTC Act.

Last Updated 3/11/2004 communications@fdic.gov
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REGULATORY REFORM PROPOSALS — PART IT" FFICE OF LEGISLATIVE AFFAIRS

Representative Spencer Bachus
Response Requested by September 7, 2009 p

UDAP Questions:

1. Under the Federal Trade Commission Act, only the Board of Governors of the Federal
Reserve System ("Fed”) has the authority to issue rules or regulations defining what
acts or practices are unfair or deceptive with respect to all banks, including those for
which the FDIC or the OCC is the primary federal regulator. Neither the FDIC nor the
OCC has the authority to adopt such rules or regulations for the banks they regulate.
The Fed, FDIC and OCC, however, have taken the position that the FDIC and the OCC
may define what acts or practices they think are unfair or deceptive on a case-by-case
basis in the context of administrative enforcement proceedings, and the FDIC has done
just that, as reflected in a series of Consent Cease and Desist Orders recently issued by
the FDIC, including those regarding Advanta Bank Corporation; American Express
Centurion Bank of Salt Lake City, Utah; and the CompuCredit-related cease and desist

orders against Columbus Bank and Trust, Columbus, Georgia, First Bank of Delaware,
Wilmington, Delaware, and First Bank & Trust, Brookings, South Dakota.

a. The FTC Act explicitly confers upon the Federal Reserve Board, the Federal
Home Loan Bank Board, and the National Credit Union Administration
Board the authority to "define with specificity” unfair and deceptive acts and
practices. While the FTC Act grants enforcement authority to the FDIC and
OCC, the Act does not explicitly grant the FDIC and OCC the authority to
define unfair or deceptive acts and practices. In other words, under the
express language of the FTC Act, the FDIC and the OCC do not have the
statutory authority to decide for the banks they regulate that a particular act
or practice is unsafe or unsound, either by adopting a regulation or on a case-
by-case basis in enforcement proceedings.

i. Have the FDIC and the OCC each analyzed this legal issue and
prepared writtén legal opinions which conclude that they each do have
the authority to define unfair or deceptive acts or practices on a case-
by-case basis?

ii. Have these opinions been reviewed and approved by the General
Counsel of each agency?

iii. Has the Fed General Counsel's office reviewed these opinions or
performed its own analysis and prepared its own written opinion?

iv. Have any of the opinions that may have been prepared by the FDIC,
OCC and/or the Fed regarding this issue been reviewed by any



independent third party, such as the relevant Inspectors General or
the Justice Department?

b. What, if any, procedures have been established to assure that the Fed, OCC
and the FDIC are all in agreement as to what acts or practices are unfair or
deceptive?

i. How do the regulators ensure that the OCC and/or the FDIC do not
adopt a UDAP rule in a case through their respective adjudicatory
processes that has not been, or is not, also adopted by the other
banking agencies? Do you see a problem with the possibility of
inconsistent rulings or positions between or among the federal
banking agencies regarding what acts or practices are unfair or
deceptive?

ii. Are you aware of any inconsistent positions that exist as of today, i.e.,
situations where the FDIC or OCC or Fed has determined in the
context of an administrative enforcement proceeding that a particular
act or practice is unfair or deceptive, while one or both of the other
agencies have not and do not regard the conduct at issue as a violation
of the FTC Act? How would you find out if that were the case?

QUESTIONS ON FAS 166 AND 167

1. Treasury Secretary Geithner has warned that “no financial recovery plan will be
successful unless it helps restart securitization markets. . . . At the same time, the
Financial Aceounting Standards Board (FASB) has recently finalized significant and
retroactive changes to securitization accounting that will have a tremendous impact
on existing assets and future lending. These changes — which become effective
January 1 2010 - could seriously complicate efforts to repair financial markets.

The Administration has made the securitized credit markets the centerpiece of the
Financial Stability Plan (through TALF, PPIP, etc). However, in promulgating FAS
166 and 167, FASB has sought to retroactively eliminate the securitization '
accounting vehicle known as the “Qualified Special Purpose Entity,” which will
require some bond investors to “consolidate” an entire pool of loans on their balance
sheet, despite only owning 2-3% of the transaction. What will be the impact of this
“consolidation” on bond investars who are critical to the extension of credit and the
future of our securitized credit markets?

2. The same statutory capital ratios apply to every federally insured depository
’ institution for purposes of determining what their level of capital adequacy is, e.g.,
well capitalized, adequately capitalized, undercapitalized, etc. However, each of the
federal banking agencies also hag the authority to require a given institution it
regulates to achieve and maintain capital ratios (e.g., for total risk-based capital,
core capital, etc.) at specific levels set by the agency, which may be even higher than



the statutory ratios used to define a “well-capitalized” institution. In connection .
with these individual capital requirements:

a. Does your agency consult with the other federal banking agencies in an effort
to achieve uniformity with respect to the factors that will be evaluated and
the standards that will be applied in arriving at such individual capital
requirements for institutions?

b. Should the federal banking agencies apply the same criteria to determine the
capital ratios for a regulated institution?

¢. Is there consistency between and among the federal banking agencies
regarding the criteria they use to determine whether to establish individual
capital requirements?

d. Does your agency use an economic model to determine the capital ratios a
given institution should maintain in light of its particular risk profile in order
to be considered adequately capitalized or well-capitalized?

i. If you don't use a model, how do you make that determination?
ii. Ifyou do use a model, whbse model is it?

1. Was it constructed by your agency alone?

2. Did you discuss it with the otber banking agencies, or consult
with them regarding what, if any, models they use for such
purposes?

3. To the extent you know what differences there are between any
model that your agency uses and any model used by any other
banking agency, how do you go about resolving those
differences, if at all?

4. Do you have a set of standards you use in evaluating capital
adequacy models that are employed by the institutions you
regulate and, if so, what are they and were they developed in
consultation with any other agencies?



FDIC

Federal Deposit Insurance Corporation
550 17th Street NW, Washington, DC 20429 Office of Legistative Affairs

September 15, 2009

Honorable Jean Schmidt
Representative, U.S. Congress
8044 Montgomery Road, Suite 170
Cincinnati, Ohio 45236

Dear Congresswoman Schmidt:

. Thank you for your letter on behalf of a constituent concerned with the interest rate paid on his
certificate of deposit purchased from People’s Community Bank of West Chester, Ohio.

On July 31, 2009, the Office of Thrift Supervision closed the Peoples Community Bank, West
Chester, Ohio, and appointed the Federal Deposit Insurance Corporation receiver. To protect the
depositors, the FDIC entered into a purchase and assumption agreement with First Financial
Bank, National Association, Hamilton, Ohio, to assume all of the deposits of Peoples
Community Bank. All insured depositors and customers automatically became customers of
First Financial Bank and depositors continued to have access to their funds.

When a bank fails and the FDIC transfers the insured deposits to another financial institution, the
assuming institution is not legally bound by the same terms agreed to by the failed institution and
may choose to pay a different interest rate. The assuming institution is required to notify the
accountholders of the new rate and terms immediately after the transfer of deposits. Depositors
are not required to maintain their deposit accounts at the new institution and have the right to
withdraw their deposits, without penalty, after being advised of the new interest rate and terms.

Your interest in this matter is appreciated. If you have further questions, the Office of
Legislative Affairs can be reached at (202) 898-7055.

Paul Nash
Deputy to the Chairman for External Affairs
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Michael, thank you for your call this morning.
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Mr. Eric Spitler

Director, Office of Legislative Affairs
550 Seventeenth Street, NW, Room 6076
‘Washington, DC 20429-0001

Dear Eric:

I received a telephone call from a constituent who expressed concern about his
Ccrtificates of Deposit that had been opened at the People’s Community Bank of West
Chester, Ohio.

1 will not use his name, since I do not have his signature on a privacy release form. He
indicated that hc has received a letter from First Financial Bank saying that he must
withdraw his funds by November 1¥. He is concered that he will not find another
s4avings institution that provides the higher interest rate he was supposed to have earned
on the CDs at Peuples. The constituent asked if he had a “contract” for a certain interest
rate when he opened the CDs with Peoples.’

My caseworker, Linda Long, spoke with Michael Deloose this moming; and he
“suggested that your office would be able to send a written response that would shed some
light on the situation for the constituent. Your assistance in responding to the
constituent's concems, in accordance with all applicable laws and regulations, is greatly
appreciated. :

Please direct your responsc and any questions Lo my caseworker, Linda Long, at my
district office: 8044 Montgomery Road, Suite 170, Cincinnati, OH 45236, or via e-mail
at linda.long/@mail house.gov or via telephone at 513.791.0381. Thank you.

Sincerely,

Jean Schmidt
MEMRBER OF CONGRESS
IS/
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FEDERAL DEPOSIT INSURANCE CORPORATION, washington, DC 20429

SHEILA C. BAIR September 21, 2009
CHAIRMAN ‘

Honorable Joe Wilson
House of Representatives
Washington, D.C. 20515

Dear Congressman Wilson:

Thank you for your letter expressing concern about the availability of bank
lending to the home building industry. This sector is critical to an economic recovery,
and we appreciate the opportunity to respond.

We agree with your constituents that home builders are contending with
extremely challenging market conditions, which have been exacerbated by turmoil in the
credit markets. As a result, credit availability has suffered. Banks also have taken
reasonable steps to re-value collateral as property values have declined during the past
several years. I assure you the FDIC has not changed its expectations for prudent
commercial real estate loan underwriting and administration or for obtaining updated
appraisals on collateral. We strongly encourage banks to continue lending and work with
their financially distressed borrowers as evidenced by the enclosed Interagency Statement
on Meeting the Needs of Creditworthy Borrowers. Moreover, for institutions that
received capital subscriptions as part of the Troubled Asset Relief Program’s Capital
Purchase Program, the FDIC expects these institutions to use those funds to enhance the
availability of prudently underwritten loans.

The FDIC provides banks with considerable flexibility in dealing with customer
relationships and managing loan portfolios. I assure you we do not instruct banks to
curtail prudently managed lending activities, restrict lines of credit to strong borrowers,
or require appraisals on performing loans unless an advance of new funds is being
contemplated. Home builders and other small businesses are an important component of
our economy, and we share your concern for making credit available to these enterprises
in South Carolina and across the nation.

If you have further questions or comments, please contact me at 202-898-6974 or
Paul Nash, Deputy for External Affairs, at 202-898-6962.

Sincerely,

Sheila C. Bair

Enclosure



FDIG

Federal Deposit Insurance Corporation
550 17th Street NW, Washington, D.C. 20429-9330

Financial Institution Letter
FiL-128-2008
November 12, 2008

INTERAGENCY STATEMENT ON MEETING THE NEEDS OF
CREDITWORTHY BORROWERS

Summary: The FDIC joined the other federal banking agencies in issuing the attached “Interagency
Statement on Meeting the Needs of Creditworthy Borrowers™ on November 12, 2008.

Distribution:
FDIC-Supervised Institutions

Suggested Routing:
Chief Executive Officer
Senlor Credit Officer

Attachment:
“Interagency Statement on Meeling the
Needs of Creditworthy Borrowers”

Contact:

Institution‘s contact parson (Case Manager
or Field Supervisor) at applicable FDIC
Regional Office, or Assoclale Director
Steven D. Fritts in Washington at 202-838-
3723 and sfritts @fdic.gov

Note:

FDIC financial institution letters (FILs) may
be accessed from the FDIC's Web site at
www fdic gov/news/news/fin in
dex.html.

To receive FiLs electronically, please visit
Swww . fdic.govia ubscriptiops/f!,

biml.

Paper copies of FDIC financial institution
letters may be obtained through the
FDIC's Public Information Center, 3501
Fairfax Drive, E-1002, Arfington, VA
22226.

Highlights:

Several federal programs have recently been instituted to promote
financial stability and mitigate the effects of curent market conditions on
insured depository institutions. These efforts are designed to improve the
functioning of credit markets and strengthen capital in our financial
system to improve banks’ capacity to engage in prudent lending during
these fimes of economic distress.

The agencies expect all banking organizations to fulfifl their fundamental
role in the economy as intermediaries of credit to businesses, consumers,
and other creditworthy borrowers. Lending to creditworthy borrowers
provides sustainable retums for the organization and is constructive for
the economy as a whole. .

The agencies urge all lenders and servicers to adopt systematic,
proactive, and streamlined morigage loan modification protocols and to
review froubled loans using these protocols. Lenders and servicers
should first determine whether a loan modification would enhance the net
present value of the {oan before proceeding to foreclosure, and they
should ensure that loans currently in foreclosure have been subject to
such analysis.

In implementing this Statement, the FDIC encourages institutions it
supervises to: ‘
« lend prudently and responsibly to creditworthy borrowers;
» work with borrowers fo preserve homeownership and avoid
preventable foreclosures;
« adjust dividend policies to preserve capital and lending capacity;
and
« employ compensation structures that encourage prudent lending.

State nonmember institutions’ adherence to these expectations will be
reflected in examination ratings the FDIC assigns for purposes of
assessing safety and soundness, their compliance with laws and
regulations, and their performance in meeting the requirements of the
Community Reinvestment Act (CRA).




Board of Governors of the Federal Reserve System

Joint Release Federal Deposit Insurance Corporation
Office of the Comptroller of the Currency

Office of Thrift Supervision

EMBARGOED for release at 10 a.m. EST November 12, 2008
Interagency Statement on Meeting the Needs of Creditworthy Borrowers

The Department of the Treasury, the Federal Deposit Insurance Corporation, and
the Federal Reserve have recently put into place several programs designed to promote
financial stability and to mitigate procyclical effects of the current market conditions.
These programs make new capital widely available to U.S. financial institutions, broaden
and increase the guarantees on bank deposit accounts and certain liabilities, and provide
backup liquidity to U.S. banking organizations. These efforts are designed to strengthen
the capital foundation of our financial system and improve the overall functioning of

credit markets.

The ongoing financial and economic stress has highlighted the crucial role that
prudent bank lending practices play in promoting the nation’s economic welfare. The
recent policy actions are designed to help support responsible lending activities of
banking organizations, enhance their ability to fund such lending, and enable banking
~ organizations to better meet the credit needs of households and business. At this critical
time, it is imperative that all banking organizations and their regulators work together to
ensure that the needs of creditworthy borrowers are met. As discussed below, to support
this objective, consistent with safety and soundness principles and existing supervisory
standards, each individual banking organization needs to ensure the adequacy of its
capital base, engage in appropriate loss mitigation strategies and foreclosure prevention,
and reassess the incentive implications of its compensation policies.

Lending to creditworthy borrowers

The agencies expect all banking organizations to fulfill their fundamental role in
the economy as intermediaries of credit to businesses, consumers, and other creditworthy
borrowers. Moreover, as a result of problems in financial markets, the economy will
likely become increasingly reliant on banking organizations to provide credit formerly
provided or facilitated by purchasers of securities. Lending to creditworthy borrowers
provides sustainable returns for the lending organization and is constructive for the

economy as a whole.

It is essential that banking organizations provide credit in a manner consistent
with prudent lending practices and continue to ensure that they consider new lending
opportunities on the basis of realistic asset

(more)
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valuations and a balanced assessment of borrowers’ repayment capacities. However, if
underwriting standards tighten excessively or banking organizations retreat from making
sound credit decisions, the current market conditions may be exacerbated, leading to
slower growth and potential damage to the economy as well as the long-term interests
and profitability of individual banking organizations. Banking organizations should
strive to maintain healthy credit relationships with businesses, consumers, and other
creditworthy borrowers to enhance their own financial well-being as well as to promote a
sound economy. The agencies have directed supervisory staffs to be mindful of the
procyclical effects of an excessive tightening of credit availability and to encourage
banking organizations to practice economically viable and appropriate lending activities.

Strengthening capital

Maintaining a strong capital position complements and facilitates a banking
organization's capacity and willingness to lend and bolsters its ability to withstand
uncertain market conditions. Banking organizations should focus on effective and
efficient capital planning and longer-term capital maintenance. An effective capital
planning process requires a banking organization to assess both the risks to which it is
exposed and the risk management processes in place to manage and mitigate those risks;
evaluate its capital adequacy relative to its risks; and consider the potential impact on
earnings and capital from economniic downturns. Further, an effective capital planning
pr'occss requires a banking organization to recognize losses on bank assets and activities
in a timely manner; maintain adequatc loan loss provisions; and adhere to prudent

dividend pohcws

In palhcular in setting dw:dcnd levels, a banking organization should consider its
ongoing earnings capacity, the adequacy of its loan loss allowance, and the overall effect
that a dividend payout would have on its cost of funding, its capital position, and, '
consequently, its ability to serve the expected needs of creditworthy borrowers,. Banking
organizations should not maintain a level of cash dividends that is inconsistent with the
organization’s capital position, that could weaken the organization’s overall financial
health, or that could impair its ability to meet the needs of creditworthy borrowers.
Supervisors will continue to review the dividend policies of individual banking
organizations and will take action when dividend policies are found to be inconsistent
with sound capital and lending policies.

Working with mortgage borrowers 7

The agencies expect banking organizations to work with existing borrowers to
avoid preventable foreclosures, which can be costly to both the organizations and to the
communities they serve, and to mitigate other potential mortgage-related losses. To this
end, banking organizations need to ensure that their mortgage servicing operations are
sufficiently funded and staffed to work with borrowers while implementing effective
risk-mitigation measures.

(more)



-3-
Given escalating mortgage foreclosures, the agencies urge all lenders and servicers to
adopt systematic, proactive, and streamlined mortgage loan modification protocols and to
review troubled loans using these protocols. Lenders and servicers should first determine
whether a loan modification would enhance the net present value of the loan before
proceeding to foreclosure, and they should ensure that loans currently in foreclosure have
been subject to such analysis. Such practices are not only consistent with sound risk
management but are also in the long-term interests of lenders and servicers, as well as
borrowers.

Systematic efforts to address delinquent mortgages should seek to achieve
modifications that result in mortgages that borrowers will be able to sustain over the
remaining maturity of their loan. Supervisors will fully support banking organizations as
they work to implement effective and sound loan modification programs. Banking
organizations that experience challenges in implementing loss mitigation efforts on their
mortgage portfolios or in making new loans to borrowers should work with their primary
supervisors to address specific situations.

Structuring compensation

Poorly-designed management compensation policies can create perverse
incentives that can nltimately jeopardize the health of the banking organization.
Management compensation policies should be aligned with the long-term prudential
interests of the institution, should provide appropriate incentives for safe and sound
behavior, and should structure compensation to prevent short-term payments for
transactions with long-term horizons. Management compensation practices should
balance the ongoing eamnings capacity and financial resources of the banking
organization, such as capital levels and reserves, with the need to retain and provide
proper incentives for strong management. Further, it is important for banking
organizations to have independent risk management and control functions.

The agencies expect banking arganizations to regularly review their management
compensation policies to ensure they are consistent with the longer-run objectives of the
organization and sound lending and risk management practices.

The agencies will continue to take steps to promote programs that foster financijal
stability and mitigate procyclical effects of the current market conditions. However,
regardless of their participation in particular programs, all banking organizations are
expected to adhere to the principles in this statement. We will work with banking
organizations to facilitate their active participation in those programs, consistent with safe
and sound banking pracfices, and thus to support their central role in providing credit to
support the health of the U.S. economy. FDIC-115-2007

Media Contacts:
FDIC Andrew Gray (202) 898-6993 OTS Bill Ruberry (202) 906-6677
Fed Dave Skidmore (202) 452-2955 OCC Bob Garsson (202) 874-5770
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The Honorable Sheila Bair

Chairman

Federal Deposit Insurance Corporation
550.17th Street, NW

Washington, D.C. 20429

Dear Chairman Bair,

Turmoil in the housing credit and broader financial markets has spilled over into
financing for housing production. Home builders are experiencing a significant adverse shift in
terms and availability on land acquisition, land development and home construction (AD&C)
loans, and builders with outstanding loans are facing mounting challenges. This rapidly spreading
freeze in home building credit is causing severe harm to the small businesses that comprise the
majority of the home building industry, and to a growing number of local economices already
suffering job and revenue loss. -

Portfolio Jenders — commercial banks and thrifts — remain the predominant source of
residential AD&C financing, accounting for over 90 percent of originations. There are no
alternative sources of housing production credit for most firms in the home bmldmg industry.
Thus, smaller builders have borne the brunt of the credit retraction.

1 8m hearing from my constituents in the home building industry that banks and thrifts
are increasingly refusing to extend new AD&C credit or to modify outstanding AD&C loans in
order to provide builders more time to complete their projects and pay off these loans. Lenders
often cite regulatory requirements or examiner pressure that banks shrink their AD&C loan
portfolios as the reasons for their actions. On outstanding loans, examiners are requiring banks to
obtain new appraisals on properties for fully performing loans, which can resuit in the banks
having to downgrade those loans, turning them into troubled “non-performing performing loans.”

As a result, an increasing number of builders are being required to put up additional
equity or collateral due to reappraisal of collateral or revaluation of their loan. Since most home
building companies are small businesses and do not have the capacity to meet significant equity
calls, the results are often foreclosure on a loan that had been performing and, in some cases,
forcing builders into insolvency. :

In many instances, banks that have received TARP funds are letting projects fail rather
than pursuing workouts with the original developer and builders. This questionable action, which
imposes serious hardship on home builders, often putting them out of business, should not be
condoned or subsidized by the federal government.

As the nation’s chief federal financial institution regulators, you are charged with
ensuring sound lending practices are followed by regulated financial institutions. While 1 support

prudent financial regulatory oversight, it scems that lenders are making demands on existing
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loans that are unrelated to sensible regulatory requirements. It is not in anyone’s interest ~ not
lenders, not builders, not the economy as a whole ~ to force sound and viable borrowers into
insolvency.

Generally, a lender would be better off working with the borrower to extend the loan,
rather than shutting off credit. Rather than calling loans, banks would be acting in their own self
interest by extending loans for borrowers who are not in default or who have projects that are
worthy of completion. This would allow borrowers to adjust their finances or to find other
funding sources until they are able to complete and sell their homes.

As the home building industry is a major contributor to the economic vibrancy of the
nation and its communities, I urge you to put a halt to these shortsighted practices that are
adversely affecting the financial condition of the banking industry, as well as having devastating
impacts on home building companies. Financial institutions should be encouraged to fund viable
new projects and to take steps to avoid foreclosure on AD&C loans by accommodmng loan
modifications and workouts.

Further, banks that have received TARP funds should be required to account for how
these funds are being used in lending on new AD&C projects. These banks must demonstrate
how the institution is working out the restructuring of existing loans and providing more flexible
terms to facilitate continued funding and eventual repayment of performing AD&C loans.

These actions would provide relief for a major sector of the economy that has suffered
because of the inability of banks to provide the necessary funding and flexibility that would
otherwise keep loans performing as scheduled. While it is not clear if lender demands are the
result of regulatory excess, I hope that you, the nation's top federal financial institution
regulators, recognize the effect that overly conservative Jending standards have on credit
availability. Americans benefit from a strong and fair financial regulatory system that balances
prudent lending standards with the need for credit availability. Ithank you in advance for your
consideration of this matter.

It is an honor to represent the people of the Second Congressional District of South
Carolina, and [ value your input.

If I may be of further assistance to you, please do not hesitate to contact me. |

Very truly yo

JOE WILSON
Member of Congress

IW:jb



@ FEDERAL DEPOSIT INSURANCE CORPORATION, Washington, DC 20429

SHEILA C. BAIR September 21, 2009

CHAIRMAN

Honorable Gregory W. Meeks
House of Representatives
Washington, D.C. 20515

Dear Congressman Meeks:

Thank you for your letter of August 26, 2009, in which you express concern that the Federal
Deposit Insurance Corporation not unduly discourage private investment in depository institutions
nor take any actions that may discourage minority-owned or minority-run investment funds. As
you may be aware, the FDIC Board of Directors approved the final Statement of Policy on the
Acquisition of Failed Insured Depository Institutions (Statement of Policy) on August 26, 2009.

The FDIC received 61 comment letters on its proposed Statement of Policy. After careful
consideration of those comments, the FDIC has incorporated a number of significant changes such
as the following: refining the description of the types of investors covered, modifying the capital
standard to what we believe is a better measure of capital available to absorb losses, and clarifying
the circumstances in which the cross-support obligation would apply.

As you describe in your letter, the FDIC Board’s goal was to “ensure [the] proper
capitalization of depository institutions and the need to ensure that responsible management be
encouraged at financial institutions across the country.” With this intent in mind, the FDIC Board
approved a 10 percent tier 1 common equity ratio that a bank must maintain for three years. We
believe this capital level will provide a sufficient buffer against losses. The need to balance the
potential for fewer qualifying bidders for a troubled bank with the desire to ensure the long-term
viability of the acquiring bank was weighed carefully, and we believe the 10 percent common
equity ratio will accomplish this objective. The FDIC Board will revisit this issue in six months to
determine if any adjustments to the ratio are needed.

Please be assured that the FDIC recognizes the importance of minority depository
institutions (MDIs) to the nation’s economy, particularly in areas underserved by traditional
banking services. We recently completed our fourth annual MDI National Conference in Chicago,
with almost 200 bankers in attendance. The FDIC devotes considerable resources to support MDls,
sustaining a robust outreach program that provides valuable technical assistance.

Thank you again for sharing your concems. If you have further questions or comments,
please do not hesitate to contact me at (202) 898-6974 or Paul Nash, Deputy for External Affairs, at

(202) 898-6962.

Sincerely,

Sheila C. Bair
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The Honorable Sheila C. Bair
Chairman

Federal Deposit Insurance Corporation
550 17th Street, N.W.

Washington, D.C 20429

Dear Chairman Bair:

[ am writing you to follow-up on the status of the FDIC's Statement of Policy on Qualifications
for Failed Bank Acquisitions, and to express some concern that this policy be drafted carefully so
as to strike an appropriate balance to encourage responsible investing in the financial sector
without being overly burdensome or onerous, and take into account previous discussions on
ensuring increased participation of minority-owned and minority-run investment funds.

Press reports indicate that the FDIC is going to issue final guidelines this week. One area of key
concern is the FDIC's position on Tier | Leverage Ratio requirements, with press reports
suggesting it will be fixed at 10%. The concern is that a fixed number of that magnitude could
hamper the ongoing recovery of our financial institutions and communities, particularly minority
depository institutions (MDIs), the communities those MDIs serve, and the private investors who
invest in MDIs.

I understand the need to ensure proper capitalization of depository institutions, and the need to
ensure that responsible management be encouraged at financial institutions across the country.
Yet in doing so, we also want to ensure that we do not discourage minority participation in the
economic recovery, particularly in predominantly minority areas which have often been hardest
hit by the economic crisis, and that the requirements we set do not slow a possible recovery by
slowing the pace of new investments or unduly limiting participation.
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I very much appreciate any feedback that you can provide on these issues, and look forward to
continuing to work with you in the future.

With best regards, I am

Sincerely,

GREGORY W. MEEKS
Member of Congress

GWM/s!
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SHEILA C. BAIR
CHAIRMAN September 29, 2009

Honorable John J. Duncan Jr.
House of Representatives
Washington, D.C. 20515

Dear Congressman Duncan:

Thank you for your letter expressing your constituents’ concems about banks’
reluctance to lend because of unreasonable examiner demands. I appreciate the
opportunity to respond.

The Federal Deposit Insurance Corporation recognizes that many small
businesses, especially in the real estate sector, are contending with extremely difficult
market conditions which are further exacerbated by a contraction in credit availability. I
assure you the FDIC has not changed its expectations for prudent real estate 16an
underwriting and administration. We strongly encourage banks to continue lending and
to work closely with their financially distressed borrowers, and we joined with the other
federal banking agencies in issuing the Interagency Statement on Meeting the Needs of
Creditworthy Borrowers (copy enclosed).

Further, the FDIC provides banks with considerable flexibility in dealing with
customer relationships and managing loan portfolios. We do not instruct banks to curtail
prudently managed lending activities, restrict lines of credit to creditworthy borrowers, or
require appraisals on performing loans unless an advance of new funds is expected.

We appreciate the opportunity to address your concerns on this important issue.
If you have further questions or cornments, please do not hesitate to contact me at (202)
898-6974 or Paul Nash, Deputy for External Affairs, at (202) 898-6962.

Sincerely,

Sheila C. Bair

Enclosure
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Federal Deposit Insurance Corporation
550 1Tth Strest NW, Washingion, D.C. 2D423-9990

Financial Institution Letter
FIL-128-2008
November 12, 2008

INTERAGENCY STATEMENT ON MEETING THE NEEDS OF
CREDITWORTHY BORROWERS

Summary: The FDIC joined the other federal banking agencies in issuing the attached 'Interagency
Statement on Meeting the Needs of Creditworthy Borrowers” on November 12, 2008.

Distribution:
FDIC-Supervised instiufions

Suggested Routing:
Chilef Exacufive Officer
Senior Credit Officer

Attachment:
“intaragency Statement on Meeting the
Needs of Creditworthy Borrowers™

Contact:

Instittsfion’s contact parson (Case Manager
or Field Supacvisor) at applicable FDIC
Regional Offics, or Associste Direcior
Steven D. Fritts in Washington at 202-838-
3723 and sfritls@fic.gov

Note:

FDIC financial insSitution letiers (FILs) may
be accessed from the FDIC's Web sile at
www, fdic govinews/news/inancial/20084n
dexhiml.

To recelve FILs elsctronically, please visi
bttp/pwww fdic ov/abouy/subscriptions M,
himl.

Paper copies of FDIC financial institution
jetiars may be obtained through the
FDIC's Public information Center, 3501
Falrfax Drive, E-1002, Ariingion, VA
22226,

Highlights:

Several federal programs have recently been instituted to promote
financial stability and mitigate the effects of current market conditions on
insured depository institutions. These efforts are designed to improve the
functioning of credit markets and strengthen capital in our financial
system to improve banks' capacity o engags in prudent lending during
these times of economic distress.

The sgencies expect all banking organizations to fulfill their fundamental
role in the economy as intermediaries of credit o businesses, consumers,
and other creditworthy borrowers. Lending to creditworthy bosrowers
provides sustainabls retumns for the organization and is constructive for
the economy as a whole.

The agendies urge all leriders and servicers to adopt systematic,
proactive, and streamlined morigage loan modification protocols and to
review froubled loans using these protocols. Lenders and servicers
should first determine whether a loan modification would enhance the net
present value of the loan before proceeding to foreclosure, and they
should ensure that loans currenlly in foreclosure have been subject to
such analysis.

In implementing this Statement, the FDIC encourages institutions it
supervises {o:

» lend prudently and responsibly to creditworthy borrowers;

« work with borrowers o preserve homeownership and avoid

preventable foreclosures;
» adjust dividend policies o preserve capital and lending capacity;
. and
+ employ compensation structures that encourage prudent lending.

State nonmember institutions’ adherence to these expectations will be
reflected in examination ratings the FDIC assigns for purposes of
assessing safety and soundness, thelr compfiance with laws and
regulations, and thelr performance in meeting the requirements of the
Community Reinvestment Act (CRA).
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Board of Governors of the Federal Reserve System
Federal Deposit Insurance Corporation

Joint Release . Offi ice of the Comptroller of the Currency
Office of Thrift Supervision
For Immediate Release November 12, 2008

Interagency Statement on Meeting the Needs of Creditworthy Borrowers

The Department of the Treasury, the Federal Deposit Insurance Corporation, and the Federal Reserve
have recently put into place several programs designed to promote financial stability and to mitigate
procydiical effects of the current market conditions. These programs make new capital widely available
to U.S. financial institutions, broaden and increase the guarantees on bank deposit accounts and certain
liabilities, and provide backup liquidity to U.S. banking organizations. These efforts are designed to
sirengthen the capital foundation of our financial system and improve the overall functioning of credit
markets.

The ongoing financial and economic stress has highlighted the crucial role that prudent bank lending
practices play in promoting the nation's economic welfare. The recent policy actions are designed to
help support responsible lending activities of banking organizations, enhance their ability to fund such
lending, and enable banking organizations to better meet the credit needs of households and business.
At this critical time, it is imperative that all banking organizations and their regulators work together to
ensure that the needs of creditworthy borrowers are met. As discussed below, to support this objective,
consistent with safety and soundness principles and existing supervisory standards, each individual
banking organization needs to ensure the adequacy of its capital base, engage in appropriate loss
mitigation strategies and foreclosure prevention, and reassess the incenfive implications of its
compensation policies.

L ending fo credilworthy borrowers

The agencies expect all banking organizations to fulfill their fundamental role in the economy as
intermediaries of credit fo businesses, consumers, and other creditworthy borrowers. Moreover, as a
result of problems in financial markets, the economy will likely become increasingly reliant on banking
organizations fo provide credit formerly provided or facilitaled by purchasers of securities. Lending to
creditworthy borrowers provides sustainable returns for the lending organization and is constructive for

the economy as a whole.

It is essential that banking organizations provide credit in a manner consistent with prudent lending
practices and continue to ensure that they consider new lending opportunities on the basis of realistic
assel valuations and a balanced assessment of borrowers' repayment capacities. However, if
underwriting standards tighten excessively or banking organizations retreat from making sound credit
decisions, the current market conditions may be exacerbated, leading to slower growth and potential
damage to the economy as well as the long-term interests and profitability of individual banking
organizations. Banking organizations should strive to maintain healthy credit relationships with
businesses, consumers, and other creditworthy borrowers fo enhance their own financial well-being as
well as to promote a sound economy. The agencies have directed supervisory staffs to be mindful of the
procyelical effects of an excessive tightening of credit availability and to encourage banking
organizations to practice economically viable and appropriate lending activities.

Strengthening capital

Maintaining a strong capital position complements and facilitates a banking organization’s wpacxty and
willingness to Jend and bolsters its ability fo withstand uncertain market conditions. Banking
organizations should focus on effective and efficient capital planning and longer-term capital
maintenance. An effective capital planning process requires a banking organization to assess both the
risks to which it is exposed and the risk management processes in place to manage and mitigate those
risks; evaluate its capital adequacy refative to its risks; and consider the potential impact on eamings

hitp:/fwww_fdic.gov/news/news/press/2008/pr08115 html 9/8/20
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and capital from economic downtums. Further, an effective capital planning process requires a banking
organization to recognize losses on bank assets and activities in a timely manner; maintain adequate
loan loss provisions; and adhere to prudent dividend policies.

‘In particular, In setting dividend levels, a banking organization should consider its ongoing eamings
capacity, the adequacy of its loan loss aliowance, and the overall effect that a dividend payout would
have on its cost of funding, its capital position, and, consequently, its ability io serve the'expected needs
of creditworthy borrowers,. Banking organizations should not maintain a level of cash dividends that is
inconsistent with the organization’s capital position, that could weaken the organization’s overall
financial heatth, or that could impair its ability to meet the needs of creditworthy borrowers. Supervisors
will continue to review the dividend policies of individual banking organizations and will take action when
dividend policies are found to be inconsistent with sound capital and lending policies.

Working with mortgage borrowers

The agencies expect banking organizations o work with existing borrowers 1o avoid preventable
foreclosures, which can be costly to both the organizations and fo the communities they serve, and to
mitigate other poten’ual morigage-related Josses. To this end, banking organizations need to ensuse that
their mortgage servicing operations are sufficiently funded and staffed to work with borrowers while

implementing effective risk-mitigation measures.

Glven escalating mortgage foreclosures, the agencies urge all lenders and servicers to adopt
systematic, proactive, and streamlined mortgage loan modification protocols and to review troubled
loans using these protocols. Lenders and servicers should first determine whether a loan modification
would enhance the net present value of the loan before proceeding to foreclosure, and they should
ensure that loans currently in foreclosure have been subject to such analysis. Such practices are not
only consistent with sound risk management but are also in the long-term inlerests of lenders and
servicers, as well as borrowers.

Systematic efforts to address delinguent morigages should seek fo achieve modifications that result in
morigages that borrowers will be able to sustain over the remaining maturity of their loan. Supervisors
will fully support banking organizations as they work to implement effective and sound loan modification
programs. Banking organizations that experience challenges in implementing loss mitigation efforts on
their mortgage portfolios or in making new loans fo borrowers should work with their primary supervisors
to address specific situations.

Structuring compensation

Poorly-designed management compensation pohc\es can create perverse incentxves that can ultimately
jeopardize the heatlth of the banking organization. Management compensation policies should be
aligned with the long-term prudential interests of the insfitution, should provide appropriate incentives for
safe and sound behavior, and should struclure compensation to prevent short-term payments for
transactions with long-term horizons. Management compensation practices should balance the ongoing
eamings capacity and financial resources of the banking organization, such as capital levels and
reserves, with the need to retain and provide proper incentives for strong management. Further, it is
important for banking organizations to have independent risk management and control functions.

The agencies expect banking organizations {o regularly review their management compensation policies
to ensure they are consistent with the ionger-run objectives of the organization and sound lending and

risk management practices.

The agencies will continue 1o take steps to promote programs that foster financial stability and mitigate
procyclical effects of the current market conditions. However, regardless of their participation in
particular programs, all banking organizations are expected to adhere to the principles in this statement.
We will work with banking organizations to facilitate their active participation in those programs,
consistent with safe and sound banking practices, and thus to support their central role in provndmg
credit to support the health of the U.S. economy. _

#Hi#
Media Contacts

FDIC Andrew Gray  (202) 898-6993

http://www.fdic.gov/news/news/press/2008/pr08115.html 9/8/2:
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Ms. Shelia Blair
Chairman

FDIC

3501 Fairfax Dr.
Arlington, Virginia 22226

Dear Ms. Blair:

I have been ontacted by two of my constituents
ﬂ who had a real estate business in
Tennessee that was worth at least three and a half million two

and a half years ago. Now they tell me that they are going to
have to file bankruptcy. They say that banks in this area are
not lending because examiners are making totally unreasonable
demands on the banks while those at the top, as the President
and Secretary of the Treasury, are telling banks to make loans
and examiners are saying no,no,no.

It is not just these constituents that met with me on August 10,
2009, but everybody in East Tennessee are telling me the same
thing. Will you give us some help?

With kindest regards, I am

Yours truly,

OHN J. DUNCAN, JR.
Member of Congress
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SHEILA C. BAIR
CHAIRMAN September 30, 2009

Honorable Joe Sestak
House of Representatives
Washington, D.C. 20515

Dear Congressman Sestak:

Thank you for contacting me about the availability of business credit and the bank
examination process. I share your concern about the need to reinvigorate business
activity arid stimulate the economy. As you point out, banks play a critical role in
extending credit to commercial enterprises and can help businesses fuel growth.

I agree with you that large and small businesses are contending with extremely
challenging market conditions that have been exacerbated by turmoil in the credit
markets. As a result, credit availability has suffered. We strongly encourage banks to
continue lending and working with their financially distressed borrowers through
mutnally advantageous loan modifications or other cooperative arrangements. Moreover,
for institutions that received capital subscriptions as part of the Troubled Asset Relief
Program’s Capital Purchase Program, the Federal Deposit Insurance Corporation expects
these institutions to use those funds to enhance the availability of prudently underwritten
loans.

Further, the FDIC provides banks with considerable flexibility in dealing with
customer relationships and managing loan portfolios. I assure you we do not instruct
banks to curtail prudently managed lending activities, restrict lines of credit to strong
borrowers, or require appraisals on performing loans unless an advance of new funds is
being contemplated. Commercial loans are the lifeblood of our economy, and we share
your concem for making credit available to these enterprises in Pennsylvania and across
the nation. ‘

If you have further questions or comments, please contact me at 202-898-6974 or
Paul Nash, Deputy for External Affairs, at 202-898-6962.

Sincerel

Sheila C. Bair
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September 17, 2009
The Honorable Timothy F. Geithner The Honorable Benjamin S. Bernanke
Sccretary of the Treasury Chairman of the Federal Reserve
United States Department of the Treasury Board of Govcrmors
Room 330 Twentieth St. and Constitution Ave.
1500 Pennsylvania Avenue, NW Washington, D.C. 20551 -

Washington, D.C. 20220

The Honorable Sheila C. Blair

Chairman of the Federal Deposit Insurance Corporation
Board of Directors

Federal Deposit Insurance Corporation

550 17th Street, NW

Washington, D.C. 20429

Dear Chairman Bemanke, Secretary Geithner and Chairman Blair,

Because of the continuing challenges in the commercial real estate market, I am writing
to urge the Federal Reserve, United States Treasury, and Federal Deposit Insurance
Corporation to give all possible consideration to actions -- including the responsible use
of remaining TARP funds — to restore appropriate sound business activity in new
commercial loan origination. It is clear that this market, which accounts for more than $6
trillion, has not fully benefitted from earlier actions.

I was in favor of the previous actions taken by the Federal Reserve and Treasury
Department to try to head off the overall economic crisis, as well as the impending crisis
in commercial real estate. I applauded the Federal Reserve’s decision to make “high
quality” Commercial-Mortgage Backed Securities eligible as collateral under the Term-
Asset Backed Securities Loan Facility. Clearly, however, more needs to be done to
ensure that there are funds for high-quality commercial loans to be continued — so
necessary if the economic momentum which is just starting is not to be shut down and a
second wave of bank crisis is to be averted.

1 was encouraged by the Internal Revenue Service’s announcement that it would
reconsider the provision in the Internal Revenue Code which prohibits modification of

60C NORTH JackSON STRERT, SUrTs 203 . 1022 Lowawormt Houss Drsick Bunoino
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loans within Real Estate Mortgage Investment Conduits (REMICs). I also urge policy
makers to consider changes to our current system, such as not reclassifying modified

loaps if they have been performing well. Allowing borrowers and lenders to renegotiate
terms has proven extremely useful in mitigating the worst of the housing crisis. Similar
allowances could lessen the blow of the impending crisis with commercial real estate.
Performing loans should not be reclassified and higher loan reserves required solely
because of lower property valuations. Failure to act on these measures could deepen our .
current credit crisis and cause significant delay in overall economic recovery.

In recent years, we have seen the dangers of lenders being extended too far

into questionable investments with poor cash flow prospects and too much leverage. The
same bad practices that led to the housing crisis also wreaked havoc on commercial real
estate. The market had swung too far in the direction of reckless lending, and I commend
the Federal Reserve, Treasury, and FDIC for its action to reign in such practices. Now, I
implore you to take action to ensure that the pendulum does not swing too far in the
opposite direction. I urge you to take all necessary steps to ensure that good commercial
loans are able to be made. Failure to act could stall the critical economic momentum we
have built through recent actions, such as TARP and the Economic Stimulus Bill.

Thank you for your consideration and your service in these difficult times. I look forward
to hearing from you on this matter.

Warm]

oe Ses
Member of Congress
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@  FEDERAL DEPOSIT INSURANCE CORPORATION, Washington, DC 20429

SHEILA C. BAIR
CHAIRMAN

September 30, 2009

Honorable Christopher Dodd
Chairman
Committee on Banking, Housing, and Urban Affairs

United States Senate
Washington, D.C. 20510

Dear Mr. Chairman:

Thank you for the oppbrtunity to testify before the Committee at the August 4
hearing “Strengthening and Streamlining Prudential Bank Supervision.™

Enclosed are my responses to the follow up questions you provided from Senator
Bunning. If you have further questions or comments, pleas¢ do not hesitate to contact me
at (202) 898-6974 or Paul Nash, Deputy for External Affairs, at (202) 898-6962.

Sincerely,

Sheila C. Bair

Enclosure



Response to questions from the Honorable Jim Bunning
by Sheila C. Bair, Chairman,
Federal Deposit Insurance Corporation

Q1. What is the best way to decrease concentration in the banking industry? Is it
. size limitations, rolling back state pre-emption, higher capital requirements, or
something else?

Al. We must find ways to impose greater market discipline on systemically important
institutions. We believe there are several ways to decrease concentration levels in the
banking industry without the federal government setting size limits on banks. For
example, certain requirements, such as higher capital and liquidity levels, could be
established to mirror the heightened risk they pose to the financial system. Assessments
also could be used as incentives to contain growth and complexity, as well as to limit
concentrations of risk and risk taking.

However, one of the lessons of the past few years is that regulation alone is not enough to
control imprudent risk-taking within our dynamic and complex financial system. You
need robust and credible mechanisms tb ensure that market players will actively monitor
and keep a handle on risk-taking. In short, we need to enforce market discipline for
systemically important institutions. To end too big to fail, we need an orderly and highly
credible mechanismi that is similar to the process we use to resolve FDIC-insured banks.
In such a process, losses would be borne by the stockholders and bondholders of a
holding company, and senior managers would be replaced. There would be an orderly
resolution of the institution, but no bail-out. Open bank assistance should not be used to
prop up any individual firm.

Q2. Treasury has proposed making the new banking regulator a bureau of the
Treasury Department. Putting aside whether we should merge the current
regulators, does placing the new regulator in Treasury rather than as a separate
agency provide enough independence from political influence?

A2. We believe independence is an essential element of a sound supervisory program.
Supervisors must have the authority and resources to gather and evaluate sufficient
information to make sound supervisory decisions without undue pressures from outside
influences. The FDIC and state banking supervisors, who often provide a different and
unique perspective on the operations of community banks, have worked cooperatively to
make sound supervisory decisions without compromising their independence.

As currently structured, two of the federal banking agencies, the Office of the
Comptroller of the Currency (OCC) and the Office of Thrift Supervision (OTS) are
bureaus within the U.S. Department of the Treasury. Although subject to general
Treasury oversight, the OCC and OTS have a considerable amount of autonomy within
the Treasury with regard to examination and enforcement matters. Unlike Treasury, the



OCC and OTS are funded by examination and other fees assessed on regulated entities,
and they have independent litigating authority. The other three federal banking agencies—
the Féderal Deposit Insurance Corporation, the Board of Governors of the Federal
Reserve, and the National Credit Union Association are fully independent agencies, self-
funded though assessments or other fees, and have independent litigating authority. To
the extent the OTS and OCC would be merged into a single regulator under Treasury,
continued independence could be maintained through non-appropriated funding sources,
independent litigating authority, and independent decision making authority, such as
currently afforded to the OCC and OTS.

Q3. Given the damage caused by widespread use of subprime and non-traditional
mortgages—particularly low documentation mortgages-it seems that products that
are harmful to the consumer are also harmful to the banks that sell them. If bank
regulators do their job and stop banks from selling products that are dangerous to
the banks themselves, other than to set standards for currently unregulated firms,
why do we need a separate consumer protection agency?

A3. As currently proposed, the new Consumer Financial Protection Agency (CFPA)
would be given sole rulemaking authority for consumer financial protection statutes over
all providers of consumer credit, including those outside the banking industry. The
CFPA would set a floor on consumer regulation and guarantee the states’ ability to adopt
and enforce stricter (more protective) laws for institutions of all types, regardless of
charter. It also is proposed that the CFPA would have consumer protection examination
and enforcement authority over all providers of consumer credit and other consumer
products and services—banks and nonbanks.

Giving the CFPA the regulatory and supervisory authority over nonbanks would fill in
the existing regulatory and supervisory gaps between nonbanks and insured depository
institutions and is key to addressing most of the abusive lending practices that occurred
during the current crisis. In addition, the provision to give the CFPA sole rule-writing

~ authority over consumer financial products and services would establish strong,
consistent consumer protection standards among all providers of financial products and
services and eliminate potential regulatory arbitrage that exists because of federal
preemption of certain state laws.

However, the Treasury proposal could be made even more effective with a few targeted
changes. As recent experience has shown, consumer protection issues and the safety and
soundness of insured institutions go hand-in-hand and require a comprehensive,
coordinated approach for effective examination and supervision. Separating federal
banking agency examination and supervision (including enforcement) from consumer
protection examination and supervision could undermine the effectiveness of each with
the unintended consequence of weakening bank oversight.

As a federal banking supervisor and the ultimate insurer of $6 trillion in deposits, the
FDIC has the responsibility and the need to ensure consumer protection and safety and

-



soundness are properly integrated. The FDIC and other federal banking agencies should
retain their authority to examine and supervise insured depository institutions for
consumer protection standards established by the CFPA. The CFPA should focus its
examination and enforcement resources on nonbank providers of products and services
that have not been previously subject to federal examinations and standards. The CFPA
also should have back-up examination and enforcement authority to address situations
where it determines the federal banking agency supervision is deficient.

Q4. Since the two most recent banking meltdowns were caused by mortgage
lending, do you think it is wise to have a charter focused on mortgage lending? In
other words, why should we have a thrift charter?

Ad. Over several decades financial institutions with thrift charters have provided
financing for home loans for many Americans. In recent years, federal and state banking
charters have expanded into more diversified, full service banking operations that include
commercial and residential mortgage lending. However, it is understandable that the lack
of diversification and exposure to the housing market could raise concerns about the thrift
charter. Market forces have reduced the demand for thrift charters. Given the dwindling
size of the federal thrift industry, it makes sense to consider merging the federal thrift
charter into a single federal depository institution charter.

Q5. Should banking regulators continue to be funded by fees on the regulated
firms, or is there a better way?

A5. We believe the banking industry should pay for its supervision, but the federal bank
supervision funding process should not disadvantage state-chartered depository
institutions and the dual banking system. State-chartered banks pay examination fees to
state banking agencies. The federal banking agencies are self-funded through
assessments, exam fees, and other sources. This arrangement helps them remain
independent of the political process and separates them from the federal budget
appropriations.

Q6. Why should we have a different regulator for holding companies than for the
banks themselves?

A6. We do not believe it is always necessary to have a different regulator for the holding
company and the bank. Numerous one bank holding companies exist where the bank is
essentially the only asset owned by the holding company. In these cases, there is no
reason why bank regulators could not also serve as holding company regulators as it is
generally more efficient and prudent for one regulator to evaluate both entities.

In the case of more complex multi-bank holding companies, one can argue it is more
effective for the primary federal regulators to examine the insured depository institutions



while the Federal Reserve evaluates the parent (as a source of strength) and the financial
condition of the non-bank subsidiaries. Yet even for a separate holding company
regulator, the prudential standards it apphes should be at least as strong as the standards
applied to insured banks.

Q7. Assuming we keep thrifts and thrift holding companies, should thrift holding
companies be regulated by the same regulator as bank holding companies?

A7. Similar to the answer to Question 6, it may not be necessary for small thrifis that are
owned by what are essentially shell holding companies to have a separate holding.
company regulator. While one can argue that more complex organizations merit a
separate holding company regulator, even in this structure we believe prudential
standards applied to a holding company should be at least as strong as those applied to an
insured entity.

Q8. The proposed risk council is separate from the normal safety and soundness
regulator of banks and other firms. The idea is that the council will set rules that
the other regulators will enforce. That sounds a lot like the current system we have
today, where different regulators read and enforce the same rules different ways.
Under such a council, how would you make sure the rules were being enforced the
same across the board?

AB. The proposed risk council would oversee systemic risk issues, develop needed
prudential policies, and mitigate developing systemic risks. A primary responsibility of
the council should be to harmonize prudential regulatory standards for financial
institutions, products, and practices to assure market participants cannot arbitrage
regulatory standards in ways that pose systemic risk. The council should evaluate
different capital standards that apply to commercial banks, investment banks, investment
funds, and others to determine the extent to which these standards circumvent regulatory
efforts to contain excess leverage in the system. The council should ensure that prompt
corrective action and capital standards are harmonized across firms. For example, large
financial holding companies should be subject to tougher prompt corrective action
standards under U.S. law and be subject to holding company capital requirements that are
no less stringent than those for insured banks. The council also should undertake the
harmonization of capital and margin requirements applicable to all OTC derivatives
activities and facilitate interagency efforts to encourage greater standardization and
transparency of derivatives activities and the migration of these activities onto exchanges
or central counterparties. To be successful, the council must have sufficient authority to
require some uniformity and standardization in those areas where appropriate.
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The Honorable Sheila Bair

Chairman

Federal Deposit Insurance Corporation
550 17" Street, NW

Washington, DC 20429

SLATIVE AFFAIRS

DOFFACE OF LEG!

Dear Chairman Bair:

. Thank you for testifying before the Commitiee on Bankmg, Flousing, and Urban Affairs
on August 4, 2009. In order to complete the hearing record, we weould appreciate your answers
to the enclosed questions as soon as possible.

Please repeat the question, then your answer, single spacing both question and answer.
Please do not use all capitals.

Send your reply to Ms. Dawn L. Ratliff, the Committee’s Chief Clerk. She will transmit
copics to the appropriate offices, including the committee’s publications otfice. Due to current
procedures regarding Senate mail, it is recommended that you send replies via e-mail in a MS
Word, WordPerfect ur .pdf attachment to Dawn_Ratliffi@)banking senate.oov.

I you have any questions about this letter, plcase contact Ms. Ratliff at (202)224-3043.

Sincerefy,

CHRISTOPHER . DODD
Chairman

CID/dr



Questions for the Hearing on “Strengthening and Streamlining Prudential Bank
Supervision” '
August 4, 2009

Questions for The Honorable Sheila Bair, Chairman, Federal Deposit Insurance
Corporation, from Senator Bunning:

1. What is the best way to decrease concentration in the banking industry? Is'it size
Iimitations, rolling back statc pre-emption, higher capital requirements, or somcthing elsc?

2 Treasury has proposed making the new banking regulator a bureau of the Treasury
Department. Putting aside whether we should merge the current regulators, does placing the new
regulator in Treasury rather than as a separate egency provide eriough independence from

- palitical influencc?

3. Given the damage caused by widespread use of subprime and non-traditional mortgages —
particularly low documeniation mortgages — it seems that products that arc harmful to the
consumer are also harmful to the banks that sell them. If bank regulators do their job and stop
banks from selling products that are dangerous to the banks themselves, other than to sct
standards for currently unregulated firms, why do we need a separate consumaer protection

agency?

4. Since the two most recent banking meltdowns were caused by mortgage lending, do you
think it is wisc (o have a charter focused on mortgage lending? In other words, why should we
have a thrift charter?

5. Should banking tegulators continue to be funded by fees on the regulated firms, oris
there u better way?

6. Why should we have a different regulator for holding companies than for the banks
themselves?

7. Assuming we keep thrifts and thrift holding companies, should thrift holding companies
be regulated by the same regulator as bank holding companies?

8. The proposed risk council is separale from the normal safety and soundness regulator of
banks and other firms. The idea is that the council will set rules that the other regulators will
enforce. That sounds a lot like the current system we have today. where different regulators read
and enforee the same rules different ways. Under such a council. how would you make sure the
rules wetre being enforced the same across the boerd?
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BARNEY FRANK, MA, CHAIRMAN E.ﬁ. *nw Df mrzsmnhw _BPENCER BACHUS, AL, RANKING MEMBER
' Committee on Financial Serbices
2129 Bapburn Wouse tfice Wuilding
Waghington, ME 20515
July 13, 2009

VIA FACSIMILE

The Honorable Sheils Bair

Chairman

Federal Deposit Insurance Corparation
550 17 Street, NW
Washington, DC 20429

Dear Chairman Bair: -

(H.R. 3126) that establishes an independent Consumer Financial Protsction Agency
(CFPA). Because the creation of a CFPA would fundamentally change financial institution
and product regulation, it is a proposal our Committee must fully understand. Some weeks
ago, I asked Chairman Frank to hold a hearing on the proposed Consumer Financial
Products Agency exclusively devoted to the views of the prudential regulators. However,
because such a hearing may not occur in time for the Committee to thoroughly consider
your perspectives before legislating, I respectfully request that you respond to the following
questions by Monday July 20, 2009.

1

As you are aware, the Financial Services Committee is poised to consider legislation

What problem would be addressed by th creation of a CFPA that is not or cannot be
addressed by the current system of financial institution and product regulation?

How would the new consumer protection standards established in H.R. 3126 impact
the availability of credit for consumers? Would any particular category of consumers
be affected more than others?

. One-of the directives given to the proposed agency is to coordinate with a variety of

other agencies, both state and federal, to “promote consistent regulatory treatment
of consumer and investment products.” However, the legislation would permit
individual states to pass laws that will differ from federal law. What would be the
jimpact on consumers and the institutions you regulate if individual states can
impose additional and different standards?

The legislation envisions the separation of safety and soundness regulation from
consumer protection regulation. How would this separation impact the safety and
soundness of banking institutions? Would it enhance or undermine safety and
soundness, in your view?

Does your agency have a separate consumer protection compliance examination

force? If not, how could the consumer compliance examination function be



The Honorable Sheila Bair

Page 2

July 13, 2009

transferred to a new agency and what would be the xmpact of the tranafer on your
safety and soundness aupemmon"

H.R. 3126 requires coordination and consultation between the CFPA and the

‘Federal banking agencies. However, it does not offer a framework or mechanism in

10.

the event that there is not a corisensus. Please comment on any practical or legal

problems or challenges that would be presented by this proposal.

H.B. 3126 provides for each of the Federal banking agencies to transfer consumer
financial protection functions to the new agency. Such funcfions are defined to mean
“research, rulemaking, issuancs of arders or guidance, supervision, examination,

and enforcement activities, powers, and duties relating to the provision of consumer
financial products or services”. Please identify all of the functions within your
agency that would be transferred under this provision? Does it affect underwriting
standards for mortgage loans? Insider lending rules? Lending limits? Anti-money
laundering compliance? If so, what would be the impact of the transfer on safety and -
soundness?

Does the proposed CFPA get at the heart of what caused the mortgage crisis?

H.R. 3126 provides for the agency to approve “standard” financial products and
services. What would be the impact of this proposal on product innovation, especially
when you consider the risks, expenses, and compliance requirements (e.g., disclosure
and opt-out requirements) associated with the creation or sals of other

than standard products?

What will be the impact on consumers if banking and some insurance products are
subject to regulation by the new agency, but economically similar investment
products are subject to a different form of regulation by the SEC?

Thank you for your attention to this important matter.

Sincerely,

Ranking Member




@ FEDERAL DEPOSIT INSURANCE CORPORATION, Washington, DC 20429

SHEILA C. BAIR
CHAIRMAN

August 12, 2009

Honorable Spencer Bachus
Ranking Minority Member
Committee on Financial Services
House of Representatives
Washington, D.C. 20515

Dear Congressman Bachus:

Thank you for soliciting the Federal Deposit Insurance Corporation’s input on the
proposed Consumer Financial Protection Agency (CFPA). Enclosed are responses to the
questions you posed.

We appreciate the opportunity to comment. If we can provide further information, please
do not hesitate to contact me at (202) 898-6974 or Enc Spitler, Director, Office of Legislative
Affairs at (202) 898-3837.

Sincerely,

Sheila C. Bair

Enclosure



Response to Questions from
The Honorable Spencer Bachus

Q1. What problem would be addressed by the creation of a CFPA that is not or cannot be
addressed by the current system of financial institution and product regulation?

Al. The proposal addresses one of the principal limitations of the current regulatory system. It
would eliminate the remaining regulatory gaps between insured depository institutions and non-
bank providers of financial products and services by establishing strong, consistent consumer
protection standards. It also would address another gap by giving the CFPA authority to examine
non-bank financial service providers that are not currently examined by a federal, or in many
cases, state agency. In addition, the Administration's proposal would eliminate the potential for
regulatory arbitrage that exists because of federal preemption of certain state laws.

Q2. How would the new consumer protection standards established in H.R. 3126 impact
the availability of credit for consumers? Would any particular category of consumers be
affected more than others?

A2. Properly defined standards should not impede the availability of credit to any category of
consumers. H.R. 3126 does not prohibit the offering of consumer financial products and
services. Rather, it seeks to protect consumers against abusive products and practices that strip
individual and family wealth. The standards could lower risks to consumers of such financial
products by enhancing transparency of terms and features, and facilitating comparison of
altemative products or services. The standards also could bring greater protection to consumers
of non-bank financial products and services, which are not subject to the examination and
supervision for consumer protection and safety and soundness compliance that currently benefits
insured institution customers. -

Q3. One of the directives given to the proposed agency is to coordinate with a variety of
other agencies, both state and federal, to “promote consistent regulatory treatment of
consumer and investment products.” However, the legislation would permit individual
states to pass laws that will differ from federal law. What would be the impact on
consumers and the institutions youn regulate if individual states can impose additional and
different standards?

A3. To a great extent, the current patchwork regulatory situation is the result of a lack of
coordination of national consumer protection laws and regulations. Creating a federal floor for
consumer protection will provide standardization for institution and product regulation. While
the proposal allows states to apply more protective state consumer laws, a strong federal floor
should make additional state standards unnecessary. It should be noted that state-chartered banks
operating in multiple jurisdictions currently comply with those jurisdiction’s consumer laws with
no problems.



Q4. The legislation envisions the separation of safety and soundness regulation from
consumer protection regulation. How would this separation impact the safety and
soundness of banking instifutions? Would it enhance or undermine safety and soundness,
in your view?

Ad4. Separating the examination and supervision of insured depository institution consumer
protection compliance from that of safety and soundness could undermine the effectiveness of
both. As the banking regulators’ experience during the past few years has shown, consumer
protection issues and the safety and soundness of insured depository institutions go hand-in-hand.
Examination and supervision for safety and soundness and consumer protection must be closely
coordinated and reflect a comprehensive understanding of an institution’s management,
operations, policies, and practices. Consumer protection and risk supervision benefit from the
synergies created by this holistic approach and by ready and timely access to expertise and
critical information. Separating consumer protection examination and supervision from other
supervisory efforts could weaken both and result in weakened financial institutions.

By contrast, if the CFPA has sole rule-writing authority over consumer financial products and
services, this will ensure appropriate focus on protecting consumers and a level playing field
between insured depository institutions and other types of entities that offer similar financial
products. In addition, the FDIC would support providing the CFPA with back up enforcement
and examination authonty to ensure that the federal regulators are providing effective supervision
of these standards. Freeing the CFPA from direct supervision and enforcement of depository
institutions would allow this entity to focus its examination and enforcement resources on the
non-bank entities that provide financial products and services that have not previously been
subject to federal examination or enforcement.

Q5. Does your agency have a separate consumer protection compliance examination force?
If not, how could the consumer compliance examination function be transferred to a new
agency and what would be the impact of the transfer on your safety and soundness
supervision?

AS. The FDIC has a dedicated force of consumer protection compliance examiners. As
discussed above, consumer protection and risk supervision benefit from the synergies created by
ready and timely access to expertise and critical information in both areas. For example,
violations of consumer regulations by an institution frequently signal management problems
related to safety and soundness issues as well. Preserving the current regulatory framework, and
the ability of the examiners to work together to evaluate institutions, will ensure that financial
institutions will be continue to be viewed holistically.

Q6. H.R. 3126 requires coordination and consultation between the CFPA and the Federal
banking agencies. However, it does not offer a framework or mechanism in the event that
there is not a consensus. Please comment on any practical or legal problems or challenges
that would be presented by this proposal.



A6. In our answer to Question 7, we describe the many ways that consumer protection
compliance and safety and soundness examination and supervision are intertwined. Separating
the functions into two agencies inevitably would create issues. For example, it would constrain
the ability of examination staff to develop a comprehensive view of the institutions they
supervise. It also would be more difficult to easily coordinate, share information, and bring joint
actions on consumer protection and safety and soundness issues. In addition, the flow of
information would slow, thus reducing opportunities to quickly identify and resolve problems.

As indicated above, one way to address this issue would be for the banking agencies to retain the
authority to examine and supervise insured institutions for consumer protection compliance and
safety and soundness. The CFPA should be given the authority to examine and supervise non-
bank consumer product and service providers and back-up enforcement authority over insured
depository institutions. Giving the CFPA authority to write rules for all consumer product and
service providers would ensure strong and uniform consumer protection standards for all

~ consumer product and service providers.

Another means of ensuring coordination and consultation would be to have federal financial
institution regulators represented on the CFPA Board, which could be the final arbiter of any
problems that could not be resolved at the staff level. We believe it is particularly important that
the FDIC be represented. As ultimate insurer of over $6 trillion in deposits, the FDIC has both
the responsibility and vital need to ensure that consumer compliance and safety and soundness
are appropriately integrated. The FDIC also is the primary federal supervisor for the largest
number of banks (including many larger ones) and maintains an active examination staff on-site
in the largest major banks as back-up supervisor. The FDIC’s direct supervision of the majority
of the nation’s community banks provides it with a unique “Main Street” perspective that enabled
it to be an early proponent of affordable and sustainable mortgage loan modifications, improved
economic inclusion, and the prevention of abusive lending practices. Moreover, the FDIC's
deposit insurance function involves a significant consumer protection role with regard to
consumer deposits that affects all institutions, but is unique to the FDIC.

Q7. H.R. 3126 provides for each of the Federal banking agencies to transfer consumer
financial protection functions to the new agency. Such functions are defined to mean
“research, rulemaking, issuance of orders or guidance, supervision, examination, and
enforcement activities, powers, and duties relating to the provision of consumer financial
products or services.” Please identify all of the functions within your agency that would be
transferred under this new provision? Does it affect underwriting standards for mortgage
loans? Insider lending rules? Lending limits? Anti-money laundering compliance? If so,
what would be the impact of the transfer on safety and soundness?

A7. Staff in three different FDIC Divisions likely would have to be transferred if the new agency
is created as proposed: the Division of Supervision and Consumer Protection (DSC), the Legal
Division, and the Division of Insurance and Research (DIR). In particular:



1) DSC: Generally speaking, staff in this Division performs research, rulemaking, guidance,
supervision, examination and enforcement functions, and coordinates extensively with the
Legal Division and DIR in connection with all of these functions.

Examinations: Consumer protection compliance examiners and examination
management and staff in FDIC field offices, regions, and at headquarters in
Washington, D.C. examine banks for compliance with consumer protection and
CRA regulations and coordinate with legal staff to bring informal and formal
enforcement actions when banks fail to comply with laws or regulations.
Consumer protection staff also coordinates with DSC’s risk management/safety
and soundness function on applications and other regulatory requests from
institutions that have less than satisfactory consumer compliance or CRA
programs.

Policy: Consumer protection compliance policy analysts conduct outreach to
industry and consumer groups, monitor legislative and regulatory developments,
develop policy and guidance for examiners and institutions, participate in
interagency working groups to issue regulations and examination procedures, and
develop and provide training for consumer protection compliance examiners.
Consumer Protection Qutreach: Consumer affairs staff receives, investigates, and
responds to consumer complaints and inquiries involving FDIC-supervised
institutions, along with other data requests concerning consumer protection laws
and banking practices. In addition to assisting individual consumers, the
consumer complaint resolution function provides information used in individual
bank compliance examinations and to detect emerging consumer protection issues.
As part of its deposit insurance function, FDIC consumer affairs staff provides
consumer education and assistance with regard to deposit insurance coverage
matters. This function would necessarily remain with the FDIC.

Community Affairs: DSC also has a Community Affairs program that provides
technical support to financial institutions to help them identify and respond to the
credit and banking needs of the communities they serve. Program staff conducts
the FDIC’s financial education and consumer protection outreach, except for
deposit insurance. Community affairs staff facilitates the Alliance for Economic
Inclusion -- the FDIC's national initiative to establish broad-based coalitions of
financial institutions, community-based organizations, and other partners to bring
unbanked and underserved populations into the financial mainstream. The FDIC
developed and distributes the award-winning Money Smart financial education
program, which is available in several formats and languages. In addition, the
Small Dollar Loan pilot project is reviewing affordable and responsible small-
dollar loan programs in financial institutions to identify effective and replicable
business practices that banks can incorporate into their mainstream services.
Community Affairs staff also leads the FDIC’s ongoing outreach efforts to
mitigate foreclosures and help consumers avoid scam artists.

2) Legal Division: Legal Division attomeys from headquarters and regional offices support
the research, supervision, examination, legislative, rulemaking, policymaking and



enforcement functions. Enforcement attorneys work closely with examination staff in
bringing formal and informal enforcement actions against institutions.

3) DIR: Economists and statisticians support the consumer protection compliance
examination and policy programs and Legal Division staff by conducting research and
analyzing quantitative and qualitative data. Staff pursues original research exploring
consumer financial products, behaviors, and trends.

On balance, transferring consumer protection compliance examination and enforcement to the
new consumer protection agency would cause disruption to agency operations during a critical
time, complicating safety and soundness functions and enforcement efforts. A number of
mission-critical regulatory functions exist in which consumer protection and safety and
soundness issues are intertwined. Consumer protection weaknesses may affect the safety and
soundness of an institution, or they may reflect an overall weakness, particularly of management.
Unsafe or unsound practices, or the resulting financial weakness of an institution, can impact a
bank’s customers, the community, and even the financial markets.

Significant expertise, lines of communication, and cooperative efforts among safety and
soundness and consumer protection compliance staff would be hampered by moving these
functions to the new consumer protection agency. Particular areas of supervision, examination,
and enforcement that would be impacted include: '

Non-Traditional Mortgage Lending

Subprime Lending

Payday Lending

Credit Card Lending

Predatory Lending

Loan Modifications

Flood Insurance

Third-Party Risk

Retail Securities and Insurance Sales and Referrals, under the Gramm-Leach-Bliley Act

0f 1999 (GLBA) and Regulation R

New Bank Application Investigations and Community Reinvestment Act (CRA) Analysis

Bank Branch and Merger Applications, which require consideration of compliance

ratings, fair lending and CRA ratings

e Privacy (GLBA)

o Identity Theft Red Flags and the Fair and Accurate Credit Transactions Act of 2003
(FACT Act)

e The Secure and Fair Enforcement for Mortgage Licensing Act of 2008 (S.A.F.E. Act)

Because the FDIC and other regulators must continue to consider consumer protection issues in
evaluating banks — even if a new agency is established — separating these functions will
necessarily create a duplication of effort. '

The new agency also would impose incremental burden on financial institutions as they would be
examined and evaluated by another federal agency. Separating the compliance examination



function from the safety and soundness program also will delay action on applications or other
requests requiring federal approval.

Q8. Does the proposed CFPA get at the heart of what caused the mortgage crisis?

A8. If a CFPA-type agency had been in place, it could have taken the long view of both the
banking sector and the non-bank financial sector. A strong focus on consumer protection could
have called into question the underlying rationale for many of the more abusive mortgage
products. Further, rules and guidelines could have been developed that would have slowed or
halted the worst practices.

However, the CFPA, as currently proposed, does not get at one of the fundamental causes of the
mortgage crisis: the lack of effective supervision and enforcement of non-bank entities that offer
mortgages and other financial products. While these entities are subject to many of the same
laws and regulations as federally supervised banks and thrifts, they are not subject to the same
regular examinations or supervision, or the resulting potential for enforcement actions if they
break the law. State and federal enforcement agencies (state consumer protection agencies and
the Federal Trade Commission for civil matters, state Attorneys General and the Department of
Justice for criminal) have limited resources and must make constant choices about whether
situations are egregious enough to warrant bringing an action to stop a particular practice.

To the extent possible, legislation should specifically define the components of an effective
enforcement and examination regime focused on non-banks. For example, rather than diluting
resources by aiming them at all financial products and entities, the CFPA’s primary supervisory
resources should be targeted on non-bank entities. The federal bank and thrift supervisors should
continue to have examination and enforcement authority over banks; however, they would
enforce the consumer protection standards set by the CFPA. Under such a regime, overall
consumer protection would be greatly strengthened because the CFPA would have back up
authority to enforce all consumer protection laws regarding banks, and there would be several
supervisory entities, including the CFPA and the bank regulators, targeting their resources on
enforcing consumer protection laws across the country.

Q9. H.R. 3126 provides for the agency to approve “standard” financial products and
services. What would be the impact of this proposal on product innovation, especially when
you consider the risks, expenses, and compliance requirements (e.g., disclosure and opt-out
requirements) associated with the creation or sale of other than standard products?

A9. At this time, it is difficult to determine the impact on product innovation. However, it has
become clear from the current economic crisis that when innovative products are not well
understood by investors and consumers, product innovation does not always benefit consumers,
the economy, or society as a whole. Inappropriate promotion of interest-only and other non-
traditional mortgage products contributed to the current economic crisis. Therefore, it could be
argued that non-standard products should receive stronger attention from regulators to ensure
they are being used appropriately.



Q10. What will be the impact on consumers if banking and some insurance products are
subject to regulation by the new agency, but economically similar investment products are
subject to a different form of regulation by the SEC?

A10. In creating the CFPA, Congress should provide a clear and effective mechanism for
ensuring comparable consumer protections regardless of the entity from which a consumer
purchases economically or functionally equivalent products. The CFPA should have the
authority to set comparable standards for comparable products and to ensure that there is no
loophole in consumer protection for products that are economically similar. Prudential
supervisors would enforce the standards established by the CFPA for products and institutions
under their jurisdiction. The ability to establish comparable protections will strengthen
coordination and cooperation among the banking agencies, the new consumer agency, and federal
and state securities and insurance regulators, and should prevent practical and operational gaps in
regulations and supervision.
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The Honorable Sheila Bair

Chairman

Federal Deposit Insurance Corporation
550 17" Street, NW

Washington, DC 20426

DOFFICE OF LEGISLATIE AFFAIR0

Dcar Chairman Bair:
Thank you for testifying before the Committee on Banking, Housing, and Urban A ffairs

on August 4, 2009. In order to complete the hearing record, we weuld appreciate your answers
1o the enclosed questions zs soon as possible.

Please repeat the question, then your answer., single spacing both question and answer.
Please do not usc all capitals.

Send your reply to Ms. Dawn L. Ratliff, the Committee’s Chief Clerk. She will transmit
copics to the appropriate offices, including the committee’s publications office. Due to current
procedures regarding Senate mail, it is recommended that you send replies via e-mail in a MS
Word, WordPerfect or .pdf attachment to Dawn_Ratliff@banking senate.pov.

I you have any questions about this lefter, please contact Ms. Ratliff at (202)224-3043.

Sincerely,

CHRISTOPHER J. DODD
Chairman

CIDddr



Questions for the Hearing on “Strengthening and Streamliring Prudential Bank
Supervision”
August 4, 2009

Questions for The Honorable Sheila Bair, Chairman, Federal Deposit Insurance
Corporation, from Senator Bunning:

1. What is the best way to decrease congentration in the baﬁking industry? Is it size
limitations, rolling back staic pre-emption, higher capital requirements, or something elsc?

2. Treasury has proposed making the new hanking repulator a burean of the Treasury
Depanment. Putting aside whether we should merge the current regulators, does placing the new
regulator in Treasury rather than as a separaie egency provide enough independence from
political influence?

3. Given the damage caused by widespread use of subprime and non-traditional mortgages —
particular!v low documentation mortgages — it seems that products that arc harmful to the
consumer are also harmful to the banks that sell them. If bank regulators do their job and stop
banks from selling products that are dangerous to the banks themselves, other than to sct
standards tor cuirenty unregulated tirms, why do we need a separate consumer protection
agency?

4. Since the two most recent banking meltdowns were caused by mortgaye lending, do you
think it is wisc to have a charter focused on mortgage lending? In other words, why should we
have a thrift charter?

5. Should banking regulators continue to be funded by fees on the regulated firms, or is
there 4 better way?

6. Why should we have a different regulator for holding companies than for the banks
themselves?

7. Assuming we keep thrifts and thrift holding companies, should thrift holding companies
be regulated by the same regulator as bank holding companies?

8. The proposed nisk council is separate from the normal safety and soundness regulator of
banks and other firms. The idea is that the council will set rules that the other regulators wilt
enforce, That sounds alot like the current system we have today, where different regulators read
and enforee the same rules different ways. Under such a council. how would you make sure the
rules were being enforced the same across the board?
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The Honorable Shicla C. Bair
Chairnman
Federal Deposit Insurance Commission
550 17th St., NW

Washington, DC 20429
Dear Chairman Bair:

Attached, please find a section from the proposed Consumer Financial Protection
Agency Act of 2009 entitled "Preservation of State Law." Recently, concerns have been
raised that this particular section would have a negative impact on banks and the credit
card industry. I would appreciate your comments on this section as soon as possible.

Sincerely,

Michael N. Castle
Member of Congress

MNC:CC

FDIC

SEP 25 2009

OFFICE OF LEGISLATIVE AFFAIRS
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tion to the Agency, as required by this title, an enu-
merated consmmer law, or pursuant to the authoni-
ties transferred by subtitles F and H, or any regula-
tion preseribed or order issued by the Director this
title or pursnant to any such authority; or

(3) to knowingly or recklessly provide substan-
tial assistance to another person in violation of the
provisions of section 131, or any regulation pre-
seribed or order issued under such section, and any
such person shall be deemed to be i.n violation of
that section to the same extent as the person to

whom such assistance is provided.

SEC. 139. EFFECTIVE DATE.

This subtitle shall take effect on the designated

transfer date.

Subtitle D——PreServatio_n of State

Law

SEC. 141. RELATION TO STATE LAW.

(a) IN GENERAL.

(1) RULE OF CONSTRUCTION.—This title shall
not be constimed as annulling, altering, or affecting,
or exempting any person subject to the provisions of
this title from complying with, the laws, regulations,
orders, or interpretations, in effect in any State, ex-

cept to the extent that such statute, regulation,

FAVHLO092409\032403.281 xmi (44587119)
Septembor 24, 2009 (10:00 p.m.)




FAMWFS111\HR3126\MARK_003. XML

O 00 3 O U b W N

NNNN'—‘!—-‘)—!F—!H-HD—-D—!D—ID—I
W N~ O wW 0 N O U b~ W N = O

100
order, or interpretation is inconsistent with the pro-
visions of this title and then only to the extent of the
inconsistency.

(2) GREATER PROTECTION UXNDER STATE
l..-\\_\'.—For the purposes of this subsection, a stat-
ute, regulation, order, or interpretation in effect in
any State is not inconsistent with the provisions of
this title if the protection such statute, regulation,
order, or interpretation affords consumers is greater
than the protection provided wnder this title. A de-
termination regarding whether a statute, regulation,
order, or interpretation in effect in any State is in-
consistent with the provisions of this title may be
made by the Agency on its own motion or in re-
sponse to a nonfrivolons petfition initiated by any in-
terested person.

(b) RELATION TO OTHER PROVISIONS OF ENUMER-

ATED CONSUMER Liaws THAT RELATE TO STATE Law.—
No prowision of this title, except as provided in section
175, shall be construed as modifving, limiting, or super-
seding the operation of any provision of an enumerated
consumer law that relates to the application of a law in

effect in any State with respect to such Federal law.

HAWVHLC\DS2409\082409.281.xmi (44987119)
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STATES.
(a) IN GENERAL.—
(1) ACTION BY STATE—Any State attorney

general may bring a civil action in the name of such

- State, as parens patriae on behalf of natural persons
residing in such State, in any district court of the

United States or State court having jurisdiction of
the defendant, to secure monetary or equitable relief
for violation of any provisions of this title or regula-
tions issued thereunder.

(2) RULE OF CONSTRUCTION.—No provision of
this title shall be construed as modifying, limiting,

or superseding the operation.of any provision of an

. enumerated econsomer law that relates to the aunthor-

itv of a State attorney general or State regunlator to
enforce such Federal law.
(l;) CONSULTATION REQUIRED.—

(1) NOoTICE—

(d) IN CGENERAL.

Before initiating any
action in a court or other administrative or reg-
ulatory proceeding against any covered person
to enforce any provision of this title, including
any regulation prescribed by the Director under
this title, a State attorney general or State reg-
ulator shall timely provide a copy of the com-

FA\VHLC\O924 09\082409 28 1.xml (44987119)
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plete complaint to be filed and written notice
describing such action or proceeding to the
Agency, or the Agency’s designee.

(B) EMERGENCY ACTION.—If prior notice
is not practicable, the State attorneyx general or
State regulator shall provide a copy of the com-
plete complaint and the wotice to the Agency
immediately upon instituting the actioq or pro-

ceeding.

(C) CoxTENTS OF XOTICE.—The notifica-
tion required under this section shall, at a min-
imum, desecribe—
(i) the identity of the paities;
(i) the alleged facts underlying the
proceeding; and
(i11) whether there may be a need to
coordinate the prosecution of the pro-
ceeding so as not fo interfere with any ac-
tion, including any rulemaking, undertaken
by the Director or Agency or another Fed-
eral agency.’

(2) AGENCY RESPONSE.—In any action de-

seribed in paragraph (1), the Agency may—

(A) intervene in the action as a party;

(B) upon intervening—

{44987119)
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(i) remove the action to the appro-
priate United States district court, if the
action was not originally brought there;
and |

(1) be heard on all matters arising in
the action; and
(C) eppeal any order or judgment to the

same extent as any other party in the pro-
ceeding may. b

(e) REGULATIONS.—The Director shall preseribe reg-
ulations to implement the requirements of this section
and, from time to time, provide guidance in order to far-
ther coordinate actions with the State attorneys general
and other regulators.

(d) PRESERVATION OF STATE CLAIMS—Nothing in
this section shall be constived as limiting the authority
of a State attorney general or State regulator to bring an
action or other regulatory proceeding arising solely under
the law of that State.

SEC. 143. STATE LAW PREEMPTION STANDARDS FOR NA-
TIONAL BANKS AND SUBSIDIARIES CLARI-
FIED.

(a) IN GEXERAL—Chapter one of title TXII of the

Revised Statutes of the United States (12 U.S.C. 21 et

E\WVHLC\092403\022409 281 3ol (44887119}
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1 seq.) is amended by inserfing after section 51368 the fol-
2 lowing new section:

3 “SEC. 5136C. STATE LAW PREEMPTION STANDARDS FOR NA-

4 TIONAL BANKS AND SUBSIDIARIES CLARI-
5 FIED.
6 “(a) DEFINITIONS.—For purposes of this section, the
7 following definitions shall apply:
8 “(1) NATIONAL BAXNK.—The term ‘national
9 bank’ includes—
10 ’ “(A) any bank organized under the laws of
11 the United States;
12 “(B) any affiliate of a national bank;
13 “(C) any subsidiary of a national bank;
14 and
15 “(D) anv Federal branch established in ac-
16 cordance with the International Bauking Aet of
17 1978.
18 “(2) OTHER DEFINITIONS.—The terms ‘affil-
19 iate’, ‘subsidiary’, ‘includes’, and ‘including’ huve the
20 same meaning as in section 3 of the Federal Deposit

21 Insurance Act.

22 “(3) STATE CONSUMER LAW.—The term ‘State
23 consumer Jaw’ means any law of a State that—

24 “(A) accords rights to or protects the
25 rights of its citizens in financial transactions

KWHLC\092409V082408 281.an! {44967119)
September 24, 2008 (10:00 p.m.)
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voncerning negotiation, sales, solicitation, dis-
closore, terms and conditions, advice, and rem-

edies; or
“(B) prevents counterparties, successors,
and assigns of financial contracts from engag-

ing in unfair or deceptive acts and practices.

“(h) STATE CONSUMER LiAws OF GEXERAL APPLI-
¢:ATI0N —Notwithstanding any other provision of Federal
law and exeept as provided in sobsection (d), any con-
sumer protection provision in State consumer laws of gen-
erul application, including any law relating to unfair or
deceptive acts or practices, any consumer frand law and
repossession, foreclosure, and collection law, shall apply to

any national bank.

“le) STATE BANKING LiAws ENACTED PURSUANT TO

- FEbERAL Luw.~—Notwithstanding any other provision of

Tederal Taw and except as provided in subsection {d), anv
State consumer law that— .
“(1) 1 applicable to State banks; and
“(2) was enacted pursuant to or in accordance
with, and is not inconsistent with, an Aet of Con-
gress, including the Gramm-Leach-Bliley Act, the
Consumer Credit Protection Act, and the Real Es-
tate Settlemeut Procedures Act, that explicitly or by

FAVHLC\09240\082409.281.xmi (44887119)
September 24, 2008 (10:00 p.m.)
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1 implication, permits States to exceed or supplement
2 the requirements of any comparable Federal law,

3 shall apply to any national bank.

4 “(d) EXCEPTIONS.—

5 “(1) IN GENERAL—Subsections (b) and (e)
6 shall not apply with respect to any State consumer
7 law if—

8 ‘“(A) the State consumer law discriminates
9 against national banks; or

10 “(B) the State consumer law is incon-
11 sistent with provisions of Federal law other
12 “than this title, but only to the extent of the in-
13 consistency (as determined in accordanee with
14 the provision of the other Federal law).

15 ‘“(2) RULE FOR DETERMINING INCONSIST-
16 ENCY.—For pmposes of paragraph (1}(B), a State
17 consumer law is not ineonsistent with Federal law if
18 the protection the State consumer law affords con-
19 sumers is greater than the profection provided under
20 Federal law as determined by the Divector.
21 “{e) NO NEGATIVE IMPLICATIONS FOR APPLICA-

22 BILITY OF OTHER STATE LaAws—No provision of this
23 section shall be construed as altering or affecting the ap-
24 plicability, to national banks, of any State law which is
25 not described in this section.

£AVHLC\O9240\032409.281.xm) (44987119}
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“(f) EFFECT OF TRANSFER OF TRANSACTION.—
State eonsumer law applicable to a transaction at the in-
ception of the transaction may not he preempted under
Federal law solely becanse a national bank subsequently
acquires the asset or mstrument that is the subject of the
transaction.

“(g) DENIAL OF PREEMPTION NOT A DEPRIVATION
or A CnL RicniT.—The preemption of any provision of
the law of any State with respect to any national bank
shull not be treated as a right, privilege, or immunity for
purposes of section 1979 of the Revised Statutes of the
United States (42 U.S.C. 1983).”.

(b) CLERICAL, AMENDMENT.—The table of sections
for chapter one of title LXII of the Revised Statutes of
the United States is amended by inserting after the item

relating to section 51368 the following new item:

“51360. State Lo preewption stimdands for uational banks and sabsidianies
vharified.”.

SEC. 144. VISITORIAL STANDARDS,

Section 5136C of the Revised Statntes of the United
States (as added by section 143) is amended by adding
at the end the following new subsections:

“(h) VISITORW\L POWERS.—

“(1) RULE OF CONSTRUCTION.—No provision
of this title which relates to visitorial powers or oth-

erwise limits or restricts the supervisory, examina-

EAVHLCWD32409\082403 281 yamd {44387119)
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1 tion, or regulatory aﬁthmit_v to which any national
2 bank is subject shall be construned as limiting or re-
3 stricting the authority of auy attornev general (or
4 other chief law enforcement officer) of anv State to
5 bring any action in any court of appropiiate jurisdie-
6 tion—

7 ““(A) to require a national bank to produce
8 records relative to the investigation of violations
9 of State consumer law, or Federal consumer
10 laws;

11 “(B) to enforce any applicable Federal or
12 State law, as authorized by such law; or

13 “(C) on behalf of residents of such State,
14 to enforce any applicable provision of any Fed-
15 eral or State law against a national hank, as
16 authorized by such law, or to seek relief and re-
17 cover damages for snch residents from any vio-
18 lation of any such law hy any national bank.

19 “(2) CoxsULTATION.—The aftorneyv general {or
20 other chief law enforcement officer) of any State
21 shall consult with the head of the agency responsible
22 for chartering and regulating national banks hefore
23 acting under paragraph (1).
24 “(1) ENFORCEMENT ACTIONS.—The ability of the

25 head of the agency responsible for chartering and regu-

EAVHLC\O9240N092408.281.xmi
September 24, 2009 (10:00 p.m.)
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lating national banks to bring an enforcement action
nnder this title or section 5 of the Federal Trade Commis-
sion Act shall not he constimed as precloding private par-
ties from enforving rights granted nnder Federal or State

Tavw in the courts.”.

SEC. 145. CLARIFICATION OF LAW APPLICABLE TO NON-
DEPOSITORY INSTITUTION SUBSIDIARIES.

Section 5136C of the Revised Statutes of the United
States is amended by inserting after subsection (i) (as
added hy section 144) the following new subsection:

“(3) CLARIFICATION OF LAW APPLICABLE TO NON-
DEPOSITORY INSTITUTION SUBSIDIARIES AND AFFILI-
ATES OF NATIONAL BANKS.—

“{1) DEFINITIONS.—For purposes of this sec-
tion, the following definitions shall apply:

“{A) DEPOSITORY INSTITGTION, SUB-
SIDLARY, AFFILIATE.~—The terms ‘depository in-
stitution’, ‘subsidiary’, and ‘affiliate’ have the
same meanings as in section 3 of the Federal
Depusit Insurance Act.

“{B) NONDEPOSITORY INSTITUTION.—The
term ‘nondepository institution’ means any enti-
tv that is not a depository institution.

“(2) IN GEXERAL—No provision of this title

shall be construed as annulling, altering, or affecting

FAVHLCODS2400032409.281 xmi {44987119)
September 24, 2008 (10:00 p.m.)
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1 the applicability of State law to any nondepository

institution, snbsidiary, other affiliate, or agent of a
national bank.”.

SEC. 146. STATE LAW PREEMPTION STANDARDS FOR FED-

2
3
4
5 ERAL SAVINGS ASSOCIATIONS AND SUBSIDI-
6 ARIES CLARIFIED. _
7 (a) INn GENERAL.—The Home Owners’ I.oan Aet (12
8 U.S.C. 1461 et seq.) is amended by inserting after section
9 5 the folloﬁng new section:

10 “SEC. 6. STATE LAW PREEMPTION STANDARDS FOR FED-

11 ERAL SAVINGS ASSOCIATIONS CLARIFIED.
12 “(a) DEFINITION.—For purposes of this section—
13 “(1) the terms ‘inclodes’ and ‘including’ have
14 the same meaning as i section 3(t} of the Federal

15 Deposit Insurance Act.
16 “(2) the term ‘State consumer law’ means anyv

17 law of a State that:

18 “(A) accords rights to or protects the
19 "~ rights of its citizens in financial transactions
20 concerning negotiation, sales, solivitation, dis-
21 closure, terms and conditions, advice, and rem-
22 edies; or

23 “(B) prevents counterparties, svecessors,
24 and assigns of financial contructs from engag-
25 ing in unfair or deceptive acts and practices.

HAVHLOOS2400\082409.281 xanl (44887119)
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“(h) STATE CONSUMER Laws OF GENERAL APPLI-
CATION.—Notwithstanding any other provision of Federal
law and except as provided in subsection (e), any con-
sumer protection provision in State cousumer laws of gen-
eral application, mcluding any law relating to unfair or
deceptive acts or practices, any consumer fraud law and
repossession, foreclosure, and collection law, shall apply to
any Federal savings association.

“{e) EXCEPTIONS.—

“(1) IN GEXNERAL—Subsection (b) shall not
apply with respect to any State law if—

“(A) the State law discriminates against

Federal savings associations; or

*(B) the State consumer law is incon-
sistent with provisions of Federal law other
than this Aet, but only to the extent of the in-
consistency (as deteymined in accordance with
the provision of the ovther Federal law).

“(2) RULE POR DETERMINING INCOXNSIST-
Excy.~—For purposes of paragraph (1)(B), a State
consumer law is not inconsistent with Pederal law if
the protection the State consumer law affords con-
sumers is greater than the protection provided under

Federal law, as determined by the Director.

FVHLC\032409\032409.281.xmi (44887119)
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1 “(d) STATE BANKING OR THRIFT Laws ENACTED

PURSUANT TO FEDERAL LaAw.—

provision of Federal law and except as provided in-

2
3
4
5 paragraph (2), any State law that—
6
7
8
9

“(1) In GENERAL—Notwithstanding any other

“(A) is applicable to State savings associa-
tions (as defined in section 3 of the Federal De-
posit Insmrance Act); and

“(B) was enacted pursnant to or in accord-

10 ance with, and is not inconsistent with, an Act

Il of Congress, ncluding the Gramm-Leach-Bliley

12 Act, the Consumer Credit Protection Act, and

13 the Real Estate Settlement Procedures Act,

14 that explicitly or by implication, permits States

15 to exceed or supplement the regquirements of

16 any comparable Federal law,

17 shall apply to any Federal savings association.

18 “(2) EXCEPTIONS.—DParagraph (1) shall not

19 apply with respect to any State law if—

20 “(A) the State law distriminates against

21 Federal savings associations; or

22 “(B) the State consumer law is incon-

23 sistent with provisions of Federal law other

24 than this Act, but only to the extent of the in-

25 consistency (as determined in accordance with
EAVHLOW0S2400092409.281.mi  (44967119)
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the provision of the other Federal law). For this
purpose, a State consumer law is not incon-
sistent with Federal law if the protection the
State conswmer law affords consumers is great-
er than the protection provided under Federal
law, as determined by the Director.

“(e) NO NEGATIVE IMPLICATIONS FOR APPLICA-
BILITY OF OTHER STATE I.aAws.—No provision of this
section shall be construed as altering or affecting the ap-
plieability, to Federal savings associations, of any State
law which is not described in this section.

“(f) EFFECT OF TRANSFER OF TRANSACTION.—
State consumer law applicable to a transaction at the in-
ception of the transaction may not be preempted under
Fédernl law solely hecause a Federal savings association
subsequently acquures the asset or instirument that is the
subject of the transaction.

“(g) DEXIAL 01 PREEMPTION NOT A DEPRIVATION
or & Civin Risiir—The preemption of any provision of

the law of any State with respect to any Federal savings

association shall not he treated as a right, privilege, or

immumty for pmposes of section 1979 of the Revised
Statutes of the United States (42 U.S.C. 1983)."".
(b) CLERICAL AMENDMENT.—The table of sections

for the Home Owners’ Loan Act (12 U.S.C. 1461 et seq.)

EAVHLC\0S2400092408 281 el (449587119)
September 24, 2009 (10:00 p.m.}
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is amended by striking the item relating to section 6 and
inserting the following new item:

“6. State law preemption standands for Frderal savius: mowciations and solwadi-
aries darified.”.

SEC. 147, VISITORIAL STANDARDS.

Section 6 of the Home Owners’ Loun Act (as added
by section 146 of this title) is amended by adding at the
end the following new subsections:

“(h) VISITORIAL POWERS.—

“(1) Ix GENERAL.—No provision of this Act

shall be construed as Limiting or restricting the an-
thority of any attorney genenﬂ {or other chief law
enforcement officer) of any State to bring any action
in any court of appropriate jurisdiction—

“(A) to require a Federal savings associa-
tion to produce records relative o the investiga-
tion of violations of State consmmer law, or
Federal consumer laws;

“(B) to enforve any applicable Federal or
State law, as authorized by such law; or

“(C) on behalf of residents of such State,
to enforce any applicable provision of any Fed-
eral or State law against a Federal savings as-
sociation, as authorized by such law, or to seek

relief and recover damages for sueh residents

£A\VHLC\DS2409\092408 28100l {44987119)
September 24, 2009 (10-:00 p.m.)
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from anyx violation of any such law by any Fed-

eral savings association.

“(2) CoxXstULTATION.—The attorney general (or
other chief law enforcement officer) of any State
shall consult with the Director or any successor
agency before acting under paragraph (1). |
“(1) EXFORCEMEXT ACTIONS.—The ability of the Di-

rector or any successor officer or agency to bring an en-

forcement action under this Act or section 5 of the Federal

Trade Commission Act shall not be tonstrued as pre-

cluding private parties firom enforcing rights granted

under Federal or State law in the courts.”.

SEC. 148. CLARIFICATION OF LAW APPLICABLE TO NON-
DEPOSTITORY INSTITUTION SUBSIDIARIES.

Section 6 of thé ITome Owners’ Loan Act is amended
by adding after subsection (i) (as added by section 147T)
the following new subsection:

“() CLAREFICATION OF Liaw APPLICABLE TO NOX-
DEPOSITORY INSTITUTION SUBSIDIARIES AND AFFILI-
ATES OF FEDERAL SAVINGS ASSOCIATIONS.—

“(1) DEFRINITIONS.—For purposes of this sec-
.tion, the following definitions shall apply:

“(A) DEPOSITORY INSTITUTION, SUB-

SIDIARY, AFFILIATE.—The terms ‘depository in-

stitution’, ‘subsidiary’, and ‘affiliate’ have the

£AVHLOVIS2409\092409.281 .xml (4488T119)
September 24, 2009 (10:00 p.m.)
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same meanings as in section 3 of the Federal

Deposit Insarance Act.

“(B) NONDEPOSITORY INSTITUTION —The
term ‘nondepository instituntion’ means any enti-
ty that is not a depository institution.

“(2) IN GENERAL.—No provision of this title
shall be construed as preempting the applicability of
State law to any nondépository institntion, sub-
sidiary, other affiliate, or agent of a Federal savings
association.”. '

SEC. 149. EFFECTIVE DATE.
This subtitle shall take effect on the designated
transfer date. .
Subtitle E—Enforcement Powers
SEC. 151. DEFINITIONS.
For purposes of this subtitle, the following definitions
shall apply:

(1) CIviL INVESTIGATIVE DEMAND AXND DE-
MAND.—The terms “vivil investigative demand” and
“demand” meen any demand issuved by the Agencey.,

(2) AGENCY INVESTIGATION.—The term
“Agency investigation” means any inguiry conducted
by an Agency investigator for the purpose of
aséertaining whether any person is or has been en-

gaged in any conduct that violates this title, any

E\WVHLC\092409\082409_281 xml (44387119)
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@ FEDERAL DEPOSIT INSURANCE CORPORATION, Washington, DC 20429

SHEILA C. BAIR
CHAIRMAN

September 30, 2009

Honorable Christopher Dodd
Chairman
Committee on Banking, Housing, and Urban A ffairs
United States Senate
-Washington, D.C. 20510

Dear Mr. Chairman:

Thank you for the oppbrtunity to testify before the Committee at the August 4
hearing “Strengthening and Streamlining Prudential Bank Supervision.”

Enclosed are my responses to the follow up questions you provided from Senator
Bunning. If you have further questions or comments, please do not hesitate to contact me
at (202) 898-6974 or Paul Nash, Deputy for External Affairs, at (202) 898-6962.

Sincerel

Sheila C. Bair

Enclosure



Response to questions from the Honorable J im Bunning
by Sheila C. Bair, Chairman,
Federal Deposit Insurance Corporation

Q1. What is the best way to decrease concentration in the banking industry? Is it
size limitations, rolling back state pre-emption, higher capital requirements, or
something else?

Al. We must find ways to impose greater market discipline on systemically important
institutions. We believe there are several ways to decrease concentration levels in the
banking industry without the federal government setting size limits on banks. For
example, certain requirements, such as higher capital and liquidity levels, could be
established to mirror the heightened risk they pose to the financial system. Assessments
also could be used as incentives to contain growth and complexity, as well as to limit
concentrations of risk and risk taking.

However, one of the lessons of the past few years is that regulation alone is not enough to
control imprudent risk-taking within our dynamic and complex financial system. You
need robust and credible mechanisms to ensure that market players will actively monitor
and keep a handle on risk-taking. In short, we need to enforce market discipline for
systemically important institutions. To end too big to fail, we need an orderly and highly
credible mechanism that is similar to the process we use to resolve FDIC-insured banks.
In such a process, losses would be bomne by the stockholders and bondholders of a
holding company, and senior managers would be replaced. There would be an orderly
resolution of the institution, but no bail-out. Open bank assistance should not be used to
prop up any individual firm.

Q2. Treasury has proposed making the new banking regulator a bureau of the
Treasury Department. Putting aside whether we should merge the current
regulators, does placing the new regulator in Treasury rather than as a separate
agency provide enough independence from political influence?

A2. We believe independence is an essential element of a-sound supervisory program.
Supervisors must have the authority and resources to gather and evaluate sufficient
information to make sound supervisory decisions without undue pressures from outside
influences. The FDIC and state banking supervisors, who often provide a different and
unique perspective on the operations of community banks, have worked cooperatively to
make sound supervisory decisions without compromising their independence.

As currently structured, two of the federal banking agencies, the Office of the
Comptroller of the Currency (OCC) and the Office of Thrift Supervision (OTS) are
bureaus within the U.S. Department of the Treasury. Although subject to general
Treasury oversight, the OCC and OTS have a considerable amount of autonomy within
the Treasury with regard to examination and enforcement matters. Unlike Treasury, the



OCC and OTS are funded by examination and other fees assessed on regulated entities,
and they have independent litigating authority. The other three federal banking agencies—
the Federal Deposit Insurance Corporation, the Board of Governors of the Federal
Reserve, and the National Credit Union Association are fully independent agencies, self-
funded though assessments or other fees, and have independent litigating authority. To
the extent the OTS and OCC would be merged into a single regulator under Treasury,
continued independence could be maintained through non-appropriated funding sources,
independent litigating authority, and independent decision making authority, such as
currently afforded to the OCC and OTS.

Q3. Given the damage caused by widespread use of subprime and non-traditional
mortgages—particularly low documentation mortgages—it seems that products that
are harmful to the consumer are also harmful to the banks that sell them. If bank
regulators do their job and stop banks from selling products that are dangerous to
the banks themselves, other than to set standards for currently unregunlated firms,
why do we need a separate consumer protection agency?

A3. As currently proposed, the new Consumer Financial Protection Agency (CFPA)
would be given sole rulemaking authority for consumer financial protection statutes over
all providers of consumer credit, including those outside the banking industry. The
CFPA would set a floor on consumer regulation and guarantee the states’ ability to adopt
and enforce stricter (more protective) laws for institutions of all types, regardless of
charter. It also is proposed that the CFPA would have consumer protection examination
and enforcement authority over all providers of consumer credit and other consumer
products and services—banks and nonbanks.

Giving the CFPA the regulatory and supervisory authority over nonbanks would fill in
the existing regulatory and supervisory gaps between nonbanks and insured depository
institutions and is key to addressing most of the abusive lending practices that occurred
during the current crisis. In addition, the provision to give the CFPA sole rule-writing
authority over consumer financial products and services would establish strong,
consistent consumer protection standards among all providers of financial products and
services and eliminate potential regulatory arbitrage that exists because of federal
preemption of certain state laws.

However, the Treasury proposal could be made even more effective with a few targeted
changes. As recent experience has shown, consumer protection issues and the safety and
soundness of insured institutions go hand-in-hand and require a comprehensive,
coordinated approach for effective examination and supervision. Separating federal
banking agency examination and supervision (including enforcement) from consumer
protection examination and supervision could undermine the effectiveness of each with
the unintended consequence of weakening bank oversight.

As a federal banking supervisor and the ultimate insurer of $6 trillion in deposits, the
FDIC has the responsibility and the need to ensure consumer protection and safety and



soundness are properly integrated. The FDIC and other federal banking agencies should
retain their authority to examine and supervise insured depository institutions for
consumer protection standards established by the CFPA. The CFPA should focus its
examination and enforcement resources on nonbank providers of products and services
that have not been previously subject to federal examinations and standards. The CFPA
also should have back-up examination and enforcement authority to address situations
where it determines the federal banking agency supervision is deficient.

Q4. Since the two most recent banking meltdowns were caused by mortgage
lending, do you think it is wise to have a charter focused on mortgage lending? In
other words, why should we have a thrift charter?

Ad. Over several decades financial institutions with thrift charters have provided
financing for home loans for many Americans. In recent years, federal and state banking
charters have expanded into more diversified, full service banking operations that include
commercial and residential mortgage lending. However, it is understandable that the lack
of diversification and exposure to the housing market could raise concerns about the thrift
charter. Market forces have reduced the demand for thrift charters. Given the dwindling
size of the federal thrift industry, it makes sense to consider merging the federal thrift
charter into a single federal depository institution charter.

Q5. Should banking regulators continue to be funded by fees on the regulated
firms, or is there a better way?

AS. We believe the banking industry should pay for its supervision, but the federal bank
supervision funding process should not disadvantage state-chartered depository
institutions and the dual banking system. State-chartered banks pay examination fees to
state banking agencies. The federal banking agencies are self-funded through
assessments, exam fees, and other sources. This arrangement helps them remain
independent of the political process and separates them from the federal budget
appropriations.

Q6. Why should we have a different regulator for holding companies than for the
banks themselves?

A6. We do not believe it is always necessary to have a different regulator for the holding
company and the bank. Numerous one bank holding companies exist where the bank is
essentially the only asset owned by the holding company. In these cases, there is no
reason why bank regulators could not also serve as holding company regulators as it is
generally more efficient and prudent for one regulator to evaluate both entities.

In the case of more complex multi-bank holding companies, one can argue it is more
effective for the primary federal regulators to examine the insured depository institutions



while the Federal Reserve evaluates the parent (as a source of strength) and the financial
condition of the non-bank subsidiaries. Yet even for a separate holding company
regulator, the prudential standards it apphes should be at least as stxong as the standards
applied to insured banks.

Q7. Assuming we keep thrifts and thrift holding companies, should thrift holding
companies be regulated by the same regulator as bank holding companies?

A7. Similar to the answer to Question 6, it may not be necessary for small thrifts that are
owned by what are essentially shell holding companies to have a separate holding
company regulator. While one can argue that more complex organizations merit a
separate holding company regulator, even in this structure we believe prudential
standards applied to a holding company should be at least as strong as those applied to an
insured entity.

Q8. The proposed risk council is separate from the normal safety and soundness
regulator of banks and other firms. The idea is that the council will set rules that
the other regulators will enforce. That sounds a lot like the current system we have
today, where different regulators read and enforce the same rules different ways.
Under such a council, how would you make sure the rules were being enforced the
same across the board?

A8. The proposed risk council would oversee systemic risk issues, develop needed
prudential policies, and mitigate developing systemic risks. A primary responsibility of
the council should be to harmonize prudential regulatory standards for financial
institutions, products, and practices to assure market participants cannot arbitrage
regulatory standards in ways that pose systemic risk. The council should evaluate
different capital standards that apply to commercial banks, investment banks, investment
funds, and others to determine the extent to which these standards circumvent regulatory
efforts to contain excess leverage in the system. The council should ensure that prompt
corrective action and capital standards are harmonized across firms. For example, large
financial holding companies should be subject to tougher prompt corrective action
standards under U.S. law and be subject to holding company capital requirements that are
no less stringent than those for insured banks. The council also should undertake the
harmonization of capital and margin requirements applicable to all OTC derivatives
activities and facilitate interagency efforts to encourage greater standardization and
transparency of derivatives activities and the migration of these activities onto exchanges
or central counterparties. To be successful, the council must have sufficient authority to
require some uniformity and standardization in those areas where appropriate.
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