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April 10, 2025 

Via Electronic Submission  

Jennifer Jones, Deputy Executive Secretary 
Attention: Comments/Legal OES (RIN 3064–ZA45)
Federal Deposit Insurance Corporation
550 17th Street NW
Washington, DC 20429 
 
RE: FDIC Proposal to Rescind 2024 Statement of Policy on Bank Merger Transactions and 
Reinstate Prior Policy (RIN 3064–ZA45)1

 
The American Bankers Association (ABA)2 appreciates the opportunity to comment on the 
Federal Deposit Insurance Corporation’s (FDIC) proposal (Proposal) to rescind the 2024 
Statement of Policy (SOP) on Bank Merger Transactions and to reinstate, on an interim basis, the 
Merger Policy Statement that was in effect prior to 2024 . 
 
ABA supports the FDIC’s decision to withdraw the 2024 SOP. The SOP introduced significant 
uncertainty and subjectivity into the merger review process, potentially deterring beneficial 
transactions and impeding appropriate corporate reorganization within the banking sector. By 
reverting to the prior policy framework, the FDIC restores clarity and predictability as it 
undertakes a more comprehensive reevaluation of its bank merger review standards. 
 
As outlined in ABA’s 2024 comment letter, ABA has long maintained that a comprehensive 
review of the regulations and guidelines governing merger applications under the Bank Merger 
Act (and comparable applications under the Bank Holding Company Act of 1956) is essential to 
the continued health of the U.S. financial system.3 Many aspects of the current framework have 
not been meaningfully updated in over 25 years. During that time, the financial services 
landscape has transformed dramatically due to the rise of digital banking, interstate branch 
expansion, technological advances in marketing and communications, and the increasing 
prominence of nonbank financial companies, including fintech firms. 

Given these developments, existing bank merger assessment standards used by the FDIC, the 
Board of Governors of the Federal Reserve System, the Office of the Comptroller of the 

 
1 See https://www.fdic.gov/board/federal-register-notice-statement-policy-bank-merger-transactions-march-3-2025 
(Mar. 3, 2025), published at 90 Fed. Reg. 11679 (March 11, 2025).  

2 The American Bankers Association is the voice of the nation’s $24 trillion banking industry, which is composed of 
small, regional and large banks that together employ approximately 2.1 million people, safeguard $19 trillion in 
deposits and extend $12.4 trillion in loans. 

3 See American Bankers Association, Letter to the FDIC on the Proposed Policy on Bank Merger Transactions, 
https://www.aba.com/advocacy/policy-analysis/ltr-fdic-proposed-bma (June 18, 2024). 
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Currency, and the U.S. Department of Justice no longer adequately reflect the realities of 
competition in today’s marketplace, including in many rural areas. A modernized approach is 
urgently needed to ensure that merger reviews accurately capture competitive dynamics across 
the full range of financial products and services. 
 
For these reasons and others, our 2024 comment letter4 outlined several key concerns and 
recommendations regarding the SOP. We are attaching that letter to this submission and strongly 
encourage the FDIC to review it carefully as it considers how best to revise its bank merger 
guidelines. The issues raised in our 2024 letter include:

 Modernizing the Assessment of Competitive Effects: The assessment of competitive 
effects needs to be modernized and broadened to take account of nonbank lenders, as well 
as online competition from banks lacking a physical presence in local markets. 

 
 Financial Stability Analysis in Bank Mergers: FDIC should clearly define the financial 

stability analysis for bank mergers and avoid reliance on imprecise measures like asset 
size alone.  

 
 Convenience and Needs Factor: FDIC’s assessment of a proposed merger’s impact on the 

convenience and needs of the community(ies) should be consistent with the standards it 
applies in Community Reinvestment Act examinations, and it should take account of the 
institutions’ CRA records in making that assessment, in addition to the separate CRA 
evaluation required under the Bank Merger Act. In addition, the SOP’s requirement for 
applicants to demonstrate increased benefits to community convenience and needs 
compared to the pre-merger situation is subjective and lacks evidence of supporting 
congressional intent.  

 
I. The assessment of competitive effects needs to be modernized and broadened to take 

account of nonbank lenders, as well as online competition from banks lacking a 
physical presence in local markets. 

In reviewing merger applications, it is essential that regulators consider all relevant market 
participants, including financial service providers that materially influence a market, even those 
located outside the immediate geographic area. However, traditional assessments of market 
concentration still rely heavily on deposit shares and branch presence, typically measured using 
the Herfindahl-Hirschman Index (HHI). While this remains a useful metric, it fails to capture the 
full scope of modern market dynamics.  

Market definitions based primarily on bank branch networks omit consideration of critical 
features of markets in which banks operate and customer groups which they serve. Any market 

 
4 Id.  
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definition should allow these additional factors to be taken into account in assessing the relevant 
competitive environment:

 Online delivery of financial services by banks without a branch presence, as well as by 
online mortgage companies, nonbank commercial real estate lenders, and other online 
lending services; 

 Money-market funds (which are direct competitors for bank deposits); 
 Farm Credit System institutions, thrift institutions, and credit unions; and 
 Fintechs and other nonbank firms, which frequently unbundle financial services 

traditionally provided by banks through physical branches. 

Nonbank lenders underwrote 90% of all Federal Housing Administration (FHA) mortgages in 
2022.5 Nonbanks have also considerably increased their market share in the overall mortgage 
origination space, increasing from just 19% in 2007 to 61% in 2022.6 Furthermore, nonbank 
lenders provide the majority of US small business loans.7 Fintech lenders have accounted for 
one-third of the total increase in nonbank loans since 2010.8 However, depositories in 2020 
financed approximately $895.4 billion of the almost $1.4 trillion small business lending market.9

Finally, while private credit firms are direct competitors of banks in certain areas, they have 
significantly fewer regulatory requirements and less supervision than banks.10 Because they are 
not as regulated as banks, estimating the size of the private credit market is difficult to measure 
precisely, but recent estimates are as high as $3.14 trillion.11 The private credit industry 
recognizes that they compete directly with banks. Some in the industry openly acknowledge that 
new regulations, such as the Basel III Endgame capital requirements, which may reduce bank 
lending, would benefit them directly.12 Regulators must recognize and consider the various 

 
5 Borrowers Turned to Nonbank Lenders for Mortgages, BLOOMBERG (Dec. 18, 2023) 
https://www.bloomberg.com/graphics/2023-nonbank-lender-mortgage-loan-borrower-
fee/#:~:text=Today%2C%20the%20biggest%20banks%20rarely,decade%20ago%20it%20was%2028%2C00. 

6 More than mortgages: Hidden ways banks contribute to housing access, American Bankers Association (February 
9, 2024), available at https://bankingjournal.aba.com/2024/01/more-than-mortgages-hidden-ways-banks-contribute-
to-housing-access/. 
7 Federal Deposit Insurance Corp., The Rise of Finance Companies and FinTech Lenders in Small Business Lending 
(2021), https://www.fdic.gov/analysis/cfr/bank-research-conference/annual-20th/papers/gopal-paper.pdf. 

8 Id.  

9 Small Business Administration Office of Advocacy, Small Business Finance FAQ (2022), 
https://advocacy.sba.gov/wp-content/uploads/2022/02/FinanceFAQ-Final-Feb2022.pdf. 

10 Private equity firms step up plans to edge banks out of low-risk lending, FINANCIAL TIMES, 
https://www.ft.com/content/afb30b48-29c3-4ae2-aa54-34915d78bdc8. 

11 Private credit is even larger than you think, FINANCIAL TIMES, https://www.ft.com/content/bf3f3e70-e849-41db-
9a29-f2e5ed988e97. 

12 Carlyle Sees ‘Deluge of Opportunities’ in Private Credit From Basel Endgame, BLOOMBERG (Feb. 29, 2024), 
https://www.bloomberg.com/news/articles/2024-02-29/carlyle-sees-deluge-of-opportunities-in-private-credit-from-
basel-endgame?embedded-checkout=true. 
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nonbank competitors that banks face, especially given the current uneven regulatory landscape. 
These diverse financial institutions contribute to a highly competitive market environment. 

These developments highlight that assessing the competitive impact of a proposed merger on a 
given market will be materially incomplete and inaccurate if it does not consider competition 
from nonbank lenders and other financial service providers. In some merger applications banks 
have already used additional data to document such market penetration:

Data gathered pursuant to the Home Mortgage Disclosure Act (HMDA)13 and the 
Community Reinvestment Act (CRA)14 can be used to show market activity conducted 
other than through branches, (as considered to some extent already in Federal Reserve 
geographic market definitions); and 

 Evidence from traffic patterns can show customer use of services in wider areas. 

FDIC should encourage the inclusion of this and similar relevant information in merger 
applications when appropriate to provide a more accurate picture of current market conditions. 

II. FDIC should clearly articulate what a financial stability analysis in the context of a 
bank merger would entail and what standards would apply. Detailed standards should 
be proposed for public review and comment. 

In evaluating the financial stability implications of bank mergers, it is important to consider a 
variety of factors, including size, substitutability, interconnectedness, complexity, cross-border 
activity, and any other elements that may impact the stability of the financial system. 

As part of the complexity analysis, regulators may assess the cost and operational feasibility of 
resolving the resulting institution in the event of failure. However, given information gaps 
between merging institutions, it may not be possible for applicants to provide a fully accurate 
resolvability analysis. Importantly, regulators should avoid relying on imprecise proxies such as 
asset size as stand-ins for resolvability. While different resolution strategies may be needed 
depending on the size and business model of a failed institution, the FDIC has a wide range of 
tools available to preserve financial stability across various failure scenarios. 

Applying generalized assumptions in the name of financial stability can also have unintended 
consequences for competition. For example, subjecting mergers that result in institutions 
exceeding $100 billion in assets to heightened scrutiny may disadvantage banks seeking to 
compete with other large institutions that have reached similar size through organic growth. In 

 
13 Codified at 12 USC § 2801 et seq.  

14 Codified at 12 USC §2901 et seq. 
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this way, overly rigid thresholds could discourage pro-competitive transactions and inadvertently 
entrench the market position of the largest incumbents. 

Finally, any meaningful financial stability analysis should consider the growing role of nonbank 
financial firms. These firms often enjoy significant competitive advantages because they are not 
subject to the same regulatory requirements as depository institutions. As a result, they may pose 
financial stability risks that regulated banks are less likely to create. When reviewing transactions 
under the Bank Merger Act, regulators should consider the broader competitive environment and 
the relatively greater potential impact that nonbank competitors may have on financial stability. 

III. The convenience and needs factor should not impose an affirmative burden on 
applicants to demonstrate how the transaction will benefit the public above and beyond 
the pre-merger status quo. 

There has been increasing discussion around whether applicants in bank mergers should be 
required to demonstrate increased benefits to the convenience and needs of the community 
compared to the pre-merger situation. However, it is unclear how such an affirmative burden 
could be applied in a consistent and objective manner. There is also no clear legal basis for 
requiring applicants to prove that a merger would result in a net increase in community benefits 
relative to a no-merger scenario. Banking statutes, including the Bank Merger Act, do not 
establish such a requirement, and there is no indication of congressional intent to impose it. 

In many cases, mergers are a practical and necessary way for institutions to absorb the rising 
costs of regulatory compliance while continuing to provide vital banking services in 
communities. These transactions can help preserve access to financial services that might 
otherwise diminish or disappear altogether. 

Evaluations of the convenience and needs factor should also reflect the evolution of banking 
service delivery over recent decades. Banks have increasingly relied on digital platforms, mobile 
apps, remote customer support, and other innovations to meet customer needs. While branch 
closures may be relevant in a merger review, they should be evaluated in the broader context of 
how customers access services. In some markets, maintaining a large branch network may not be 
the most efficient or practical means of delivering certain products or serving specific customer 
segments. A flexible approach that allows institutions to meet community needs through a 
variety of channels supports both access and affordability.

When Congress has intended to limit particular types of transactions, such as those creating 
monopolies, it has enacted legislation to do so. For example, the Bank Holding Company Act of 
1956 was designed to curb excessive consolidation by bank holding companies by requiring 
Federal Reserve approval for acquisitions and placing limits on market dominance. In contrast, 
Congress has not mandated that bank mergers must result in a measurable increase in community 
benefit.
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Under 12 U.S.C. § 1828(c)(5)(B), banking agencies are directed to take into consideration the 
convenience and needs of the community to be served. This language does not require applicants 
to demonstrate a net increase in benefits. Rather, the statute allows for a showing that community 
needs will continue to be met. This can include maintaining existing service levels, as evidenced 
by the institutions’ Community Reinvestment Act (CRA) performance and their plans for 
operations after the merger closes.

In addition, mergers can serve as a solution for financially weaker institutions that may otherwise 
face failure. By combining with a stronger partner, these banks may gain access to increased 
capital, operational efficiencies, a broader customer base, and enhanced risk management 
capabilities. Mergers can also bring in new leadership and improve public confidence, helping to 
stabilize communities and maintain access to banking services.] 

IV. Issues with the 2024 Proposal  

Below are additional concerns the American Bankers Association (ABA) identified with the 
FDIC’s 2024 Statement of Policy on Bank Merger Transactions. More detail on each issue is 
provided in our attached comment letter: 

 Public Statements on Application Withdrawals: The FDIC should not issue detailed 
public statements when merger applications are withdrawn. Instead, it should maintain its 
current practice of stating only that the application was withdrawn, without disclosing 
underlying issues. 

 Pre-Merger Divestiture Requirements: Requiring divestitures prior to final merger 
approval could introduce significant delays, creating unnecessary uncertainty for 
customers and employees. 

 Confidentiality of Supporting Materials: The FDIC should confirm that sensitive, 
nonpublic information submitted in merger applications will remain confidential, as 
public disclosure could harm institutions during and after the merger process. 

 Transactions Between IDIs and Non-Insured Entities: Routine transfers—such as those 
involving health savings account custodial functions—should not trigger FDIC review 
under the Bank Merger Act. The FDIC should adopt an approach consistent with the 
OCC and Federal Reserve, which do not require formal applications for these 
transactions.  \ 

 Merger Transactions Involving Credit Unions and Banks: The FDIC should conduct a 
comprehensive review of the implications of credit union-bank mergers, given their 
growing frequency, potential to affect competition, and lack of comparable regulatory 
scrutiny and transparency. 

V. Additional Recommendations for Future Merger Proposals   

We urge the FDIC to adopt a streamlined application and review process for transactions, such as 
internal reorganizations, that do not warrant full Bank Merger Act review. These types of 
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transactions do not raise the kinds of competitive, financial stability, or Community 
Reinvestment Act concerns that the Bank Merger Act was designed to address. In many cases, 
such reorganizations are conducted to satisfy other regulatory requirements, including those 
related to resolution planning, legal entity rationalization, or operational efficiency. Subjecting 
these non-expansionary transactions to the same level of scrutiny as traditional mergers or 
acquisitions creates unnecessary burden and diverts supervisory resources away from more 
substantive matters. For these reasons, we strongly encourage the FDIC to implement a 
simplified and expedited review process for internal reorganizations and similar transactions that 
pose minimal risk and do not change the competitive landscape.

VI. Conclusion 

ABA appreciates the FDIC’s efforts to revisit its bank merger review framework. As the 
financial services landscape continues to evolve, it is essential that merger review policies reflect 
the realities of modern competition, support financial stability through clear and objective 
standards, and consider the practical ways banks serve the convenience and needs of their 
communities. We encourage the FDIC to consider the recommendations outlined in this letter 
and in our attached 2024 comment letter as it continues its review. Should you have any 
questions, please do not hesitate to contact the undersigned at  or Hu Benton at 

. 

/s/ 

Ashtyn Landen 
Senior Director, Prudential Regulation 
American Bankers Association 
 



Attachment: 
ABA Comment Letter to the FDIC Regrading the 2024 Merger 

Proposed Statement of Policy   






























