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implementing regulations as written at
that time. Based on the comments
received, we have no reason to believe
this categorical exclusion was in error.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, without change.

Executive Order 12866, Executive
Order 14192, and Regulatory Flexibility
Act

This rule does not meet the criteria of
a “significant regulatory action” under
Executive Order 12866, as amended by
Executive Orders 14215 and 13563.
Therefore, the Office of Management
and Budget (OMB) has not reviewed this
rule under those orders. This regulation
is also not a “regulatory action,” as the
meaning of that term is set forth in
Executive Order 14192 and
implementing guidance.

Under the Regulatory Flexibility Act
(RFA) (5 U.S.C. 601-612) (as amended
by the Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996; 5 U.S.C. 601 et seq.), agencies
must prepare and make available for
public comment a regulatory flexibility
analysis that describes the effect of the
rule on small entities (i.e., small
businesses, small organizations, and
small government jurisdictions). No
regulatory flexibility analysis is
required, however, if the head of an
agency or an appropriate designee
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
APHIS has concluded and hereby
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities;
therefore, an analysis is not included.
This recission rule will only have minor
and beneficial impacts on small entities
engaged in the importation of equines
by removing a requirement that has
proven logistically difficult to
implement consistently. This recission
rule will have a beneficial effect on
these small entities, lowering costs
related to paperwork and otherwise
improving regulatory compliance with
the remaining provisions of the
regulations.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule: (1) Preempts
all State and local laws and regulations
that are inconsistent with this rule; (2)
has no retroactive effect; and (3) does
not require administrative proceedings
before parties may file suit in court
challenging this rule.

Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), the Office of
Information and Regulatory Affairs
designated this rule as not a major rule,
as defined by 5 U.S.C. 804(2).

Paperwork Reduction Act

This final rule contains no new
reporting or recordkeeping requirements
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501 et seq.). Further,
this rule will reduce the reporting and
recordkeeping requirements in 9 CFR
93.314.

List of Subjects in 9 CFR Part 93

Animal diseases, Imports, Livestock,
Poultry and poultry products, Reporting
and recordkeeping requirements.

Accordingly, we are amending 9 CFR
part 93, subpart C, as follows:

PART 93—IMPORTATION OF CERTAIN
ANIMALS, BIRDS, FISH, AND
POULTRY, AND CERTAIN ANIMAL,
BIRD, AND POULTRY PRODUCTS;
REQUIREMENTS FOR MEANS OF
CONVEYANCE AND SHIPPING
CONTAINERS

m 1. The authority citation for part 93
continues to read as follows:

Authority: 7 U.S.C. 1622 and 8301-8317;
21 U.S.C. 136 and 136a; 31 U.S.C. 9701; 7
CFR 2.22, 2.80, and 371.4.

§93.314 [Amended]

m 2. Amend § 93.314 by removing
paragraph (a)(5), and redesignating
paragraphs (a)(6) and (a)(7) as
paragraphs (a)(5) and (a)(6),
respectively.

Done in Washington, DG, this 31st day of
March 2026.
Kelly Moore,
Administrator, Animal and Plant Health
Inspection Service.
[FR Doc. 2026-06955 Filed 4-9-26; 8:45 am]
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Prohibition on the Use of Reputation
Risk by Regulators

AGENCY: Office of the Comptroller of the
Currency, Treasury, and Federal Deposit
Insurance Corporation.

ACTION: Final rule.

SUMMARY: The Office of the Comptroller
of the Currency and the Federal Deposit
Insurance Corporation are adopting a
final rule to codify the elimination of
reputation risk from their supervisory
programs. Among other things, the rule
prohibits the agencies from criticizing or
taking adverse action against an
institution on the basis of reputation
risk. The rule also prohibits the agencies
from requiring, instructing, or
encouraging an institution to close an
account, to refrain from providing an
account, product, or service, or to
modify or terminate any product or
service on the basis of a person or
entity’s political, social, cultural, or
religious views or beliefs,
constitutionally protected speech, or
solely on the basis of politically
disfavored but lawful business activities
perceived to present reputation risk.
The rule further forbids the agencies
from taking any supervisory action or
other adverse action against an
institution, a group of institutions, or
the institution-affiliated parties of any
institution that is designed to punish or
discourage an individual or group from
engaging in any lawful political, social,
cultural, or religious activities,
constitutionally protected speech, or, for
political reasons, lawful business
activities that the agencies or its
personnel disagree with or disfavor.
DATES: The final rule is effective June 9,
2026.
FOR FURTHER INFORMATION CONTACT:
OCC: Jonathan Fink, Director, Bank
Advisory, Joanne Phillips, Counsel, or
Collin Berger, Attorney, Chief Counsel’s
Office, (202) 649-5490, Office of the
Comptroller of the Currency, 400 7th
Street SW, Washington, DC 20219. If
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you are deaf, hard of hearing, or have a
speech disability, please dial 7-1-1 to
access telecommunications relay
services.

FDIC: Legal Division: Sheikha Kapoor,
Assistant General Counsel, (202) 898—
3960; James Watts, Counsel, (202) 898—
6678.

SUPPLEMENTARY INFORMATION:
I. Introduction

On October 30, 2025, the Office of the
Comptroller of the Currency (OCC) and
the Federal Deposit Insurance
Corporation (FDIC) (collectively, the
agencies) published in the Federal
Register a notice of proposed
rulemaking ? to remove the use of
reputation risk from their supervisory
programs. Among other things, the
proposed rule would also have
prohibited the agencies from requiring,
instructing, or encouraging an
institution to close an account, to refrain
from providing an account, product, or
service, or to modify or terminate any
product or service on the basis of a
person or entity’s political, social,
cultural, or religious views or beliefs,
constitutionally protected speech, or
solely on the basis of politically
disfavored but lawful business activities
perceived to present reputation risk.
The proposed rule further would have
forbidden the agencies from taking any
supervisory action or other adverse
action against an institution, a group of
institutions, or the institution-affiliated
parties of any institution that is
designed to punish or discourage an
individual or group from engaging in
any lawful political, social, cultural, or
religious activities, constitutionally
protected speech, or, for political
reasons, lawful business activities that
the agencies or its personnel disagree
with or disfavor. Following review of
the comments received on the proposal,
the agencies are finalizing the proposed
rule, with minor modifications. The
agencies have updated the final rule’s
definition of “reputation risk” to
include an express reference to the
operational condition of the institution.
The agencies have also modified the
prohibition on taking supervisory action
or other adverse action designed to
punish or discourage lawful business
activities that the “‘supervisor” disagrees
with or disfavors. The agencies have
updated this provision to use language
broader than “supervisor” to clarify that
bias from any individual at the agency
is not a permissible basis for agency
action.

1 See “‘Prohibition on Use of Reputation Risk by
Regulators,” 90 FR 48825 (October 30, 2025).

Under 12 U.S.C. 1(a), the OCC is
charged with assuring the safety and
soundness of and compliance with laws
and regulations, fair access to financial
services, and fair treatment of customers
by the institutions and other persons
subject to its jurisdiction. Similarly, the
FDIC has statutory authority to
administer the affairs of the
Corporation, which includes a
framework for banking supervision.
Further, the FDIC’s Board of Directors
has the authority to prescribe rules and
regulations as it may deem necessary to
carry out the provisions of the Federal
Deposit Insurance Act, and the OCC is
authorized to prescribe rules and
regulations to carry out the
responsibilities of the office.

Based on these authorities, the
subjectivity of reputation risk, the
inefficacy of reputation risk at
identifying risks to safety and
soundness or other statutory mandates,
and the potential for regulatory
overreach and abuse, the agencies have
removed reputation risk from their
supervisory frameworks and are
codifying this change in relevant
regulations.

II. Background

The agencies believe that banking
regulators’ use of the concept of
reputation risk as a basis for supervisory
criticisms increases subjectivity in
banking supervision without adding
material value from a safety and
soundness perspective. The agencies
believe that most activities that could
negatively impact an institution’s
reputation do so through traditional risk
channels (e.g., credit risk, market risk,
and operational risk, among others) on
which supervisors already focus and
already have sufficient authority to
address. At the same time, supervising
for reputation risk as a standalone risk
adds substantial subjectivity to bank
supervision and can be abused. It also
diverts bank and agency resources from
more salient risks without adding
material value from a safety and
soundness perspective or ensuring
greater compliance with the law. To
improve the efficiency and effectiveness
of their supervisory programs, the
agencies have removed reputation risk
from their supervisory frameworks and
are proposing to codify this change in
relevant regulations. This change would
also respond to concerns expressed in
Executive Order 14331, Guaranteeing
Fair Banking for All Americans,? that
the use of reputation risk can be a
pretext for restricting law-abiding
individuals’ and businesses’ access to

290 FR 38925 (Aug. 12, 2025).

financial services on the basis of
political or religious beliefs or lawful
business activities.

The agencies’ supervisory experience
has shown that the use of reputation
risk in the supervisory process does not
increase the safety and soundness of
supervised institutions because
supervisors have little ability to predict
ex ante whether or how certain
activities or customer relationships
present reputation risks that could
threaten the safety and soundness of an
institution.? In contrast, risks like credit
risk and liquidity risk are more concrete
and measurable and allow supervisors
to more objectively assess a banking
institution’s financial condition.
Assessments of these risks reflect
perceptions of a bank’s financial
condition consistent with objective
principles. Conversely, an independent
consideration of reputation risk by
supervisors has not resulted in
consistent or predictable assessments of
material financial risk. Instead, by
focusing on reputation risk, supervisors
attempt to understand and anticipate
public opinion regarding issues and
events and then to attempt to directly
connect this public opinion regarding
issues and events to an institution’s
condition in ways that have proven
nearly impossible to assess or quantify
with accuracy. The agencies’ attempts to
identify reputation risks and their
potential effects on institutions have not
resulted in increased safety for
supervised institutions as supervisors
have not been able to accurately predict

3In carrying out its responsibility, the OCC has
refined its examination program based on more
than 160 years of experience supervising financial
institutions and monitoring developments in the
financial industry. In the late 1980s and the 1990s,
the OCC and other financial regulators shifted
toward supervision frameworks that were organized
by particular risks. In 1995, the OCC launched an
examination program it called “supervision by risk”
that led to the current risk-based supervision
approach to examinations. In the supervision by
risk program, the OCC focused on nine categories
of risk: credit risk, interest rate risk, liquidity risk,
price risk, foreign exchange risk, transaction risk,
compliance risk, strategic risk, and reputation risk.
The program later morphed into the OCC’s current
risk-based framework, which focuses on eight risk
categories, with transaction risk renamed as
operational risk and foreign exchange risk
eliminated as a stand-alone risk. This risk-based
supervision program focuses on evaluating risk,
identifying existing and emerging problems, and
ensuring that bank management takes corrective
action to address problems before a bank’s safety
and soundness is compromised. Similarly, as
regulators shifted toward risk-based supervision in
the 1990s, the FDIC added references to reputation
risk to manuals and guidance, and supervisors cited
reputation risk in formal and informal enforcement
actions in subsequent years. Generally, the FDIC’s
supervision framework has evaluated a variety of
risks, such as liquidity risk, interest rate risk,
operational risk, and reputational risk.
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the public’s reaction to business
decisions made by institutions.

In other words, there is no clear
evidence that supervisory interference
in banks’ activities or relationships in
the interest of protecting the banks’
reputations has protected banks from
losses or improved banks’ performance.

In addition to not enhancing safety
and soundness, focusing on reputation
risk can distract institutions and the
agencies from devoting resources to
managing core financial risks—such as
credit risk, liquidity risk, and interest
rate risk—that are quantifiable and have
been shown to present significant
threats to institutions. Monitoring
requires dedicated resources. For
example, in order to confront such risks,
institutions frequently purchase
expensive risk-monitoring models that
must be maintained, implement detailed
loan review programs, hire expensive
outside advisers, and provide time-
intensive training for staff. Parallel to
these actions by institutions, the
agencies have limited resources and a
responsibility to use these resources in
an efficient and productive manner in
furtherance of their statutory
responsibilities. In the judgment of the
agencies, examining for reputation risk
diverts resources that could be better
spent on other risks that have been
shown to present significant, tangible
threats to institutions and that are more
easily quantified and addressed through
regulatory intervention.

Moreover, the agencies’ use of
reputation risk in reaching supervisory
conclusions introduces subjectivity and
unpredictability into the agencies’
judgments. Agency supervision more
effectively fosters safe and sound
banking when supervised institutions
have a reasonable expectation of how
the agencies would evaluate an activity.
The agencies have not been able to
clearly explain how banks should
measure the reputation risk from
different activities, business partners, or
clients, nor have the agencies been able
to clearly articulate the criteria for
which activities, business partners, or
clients are deemed to present reputation
risk.4 Without clear standards, the
agencies’ supervision for reputation risk
has been inconsistent and has at times
reflected individual perspectives of
agency staff rather than data-driven
conclusions. This can result in agency
staff implicitly or explicitly encouraging
institutions to restrict access to banking
services on the basis of staff’s personal
views of a group’s or individual’s

4 Supervised institutions have similarly been
unable to explain this in their own risk
management programs.

political, social, cultural, or religious
views or beliefs, constitutionally
protected speech, or politically
disfavored but lawful business
activities. Different stakeholders may
have different perspectives on how such
activities or relationships impact an
institution’s reputation, if at all, which
creates unpredictability and
inconsistency for regulated entities.
Additionally, the subjective nature of
supervisory decisions about reputation
risk introduces the potential for political
or other biases to enter into the
supervisory process. Thus, supervisory
judgments about reputation risk can
create subjective regulatory interference
in day-to-day business decisions of
banks that should be based on neutral
market factors. This practice can also
result in distortions to industries and
the U.S. economy, as the agencies use
reputation risk to choose winners and
losers among market participants and
industries. Given the difficulty of
measuring reputation risk in an accurate
and precise way, it is inappropriate for
the agencies’ supervisors to examine
supervised institutions against this risk.

More importantly, when a supervised
institution alters its behavior to comply
with supervisory expectations relating
to reputation risk management, such as
by closing an account or choosing not to
enter into or continue a business
relationship with a customer or industry
that it would otherwise maintain, it is
forgoing an opportunity to maintain or
build a profitable business relationship
that may otherwise be consistent with
sound risk management practices.
Accordingly, the agencies’ past practice
of encouraging supervised institutions
to alter their behavior due to reputation
risk may have adversely impacted
institutions’ earnings, capital positions,
and safety and soundness. In this way,
the agencies’ prior focus on reputation
risk may have caused supervised
institutions to be less safe and sound
than had they been permitted to engage
in lawful business activities without
these limitations resulting from
supervisory expectations surrounding
reputation risk.

In addition, examining for reputation
risk can result in agency personnel or
leadership implicitly or explicitly
encouraging institutions to restrict
access to banking services on the basis
of agency personnel’s personal views of
a group’s or individual’s political,
social, cultural, or religious views or
beliefs, constitutionally protected
speech, or politically disfavored but
lawful business activities. Denying
lawful businesses access to financial
services can further have negative
effects on the economy by hindering the

growth of these lawful businesses and
consequently interfering with the job
creation and the economic activity their
operations could generate.

Moreover, even if reputation risk
could be quantified, the agencies lack
evidence that reputation risk, in the
absence of identified financial or
operational risks, is a factor that can
hurt an institution’s safety and
soundness. Although there are examples
of risks such as credit risk and liquidity
risk being the primary driver of an
institution’s unsafe or unsound
condition, the agencies have not seen
evidence that reputation risk can be the
primary driver of an institution being in
unsafe or unsound condition. When
reputational issues are identified as a
cause of harm that has impacted a
supervised institution’s financial
condition, there are typically other more
significant factors, such as those relating
to the institution’s capital, asset quality,
liquidity, earnings, or interest rate
sensitivity, that are the primary drivers
of the institution’s weakened financial
condition. The OCC'’s analysis shows
that the agency will not lose information
useful to anticipate regulated
institutions’ failure by ceasing to
produce reputation risk ratings in the
Risk Assessment System (RAS) ratings
system, as the RAS reputation risk
ratings do not forecast failure after
accounting for the CAMELS composite
rating and components. Instead, only
RAS ratings that assess fundamental
financial risks predict failure risk once
CAMELS ratings are accounted for.

In addition, there is no evidence that
ceasing to impose Matters Requiring
Attention (MRAs) that focus on
reputation risk will harm the agencies’
ability to anticipate and resolve failure
risk. The agencies’ analysis shows that
MRAs that either mention reputation
risk in the MRA description or include
reputation risk as either a primary or
secondary risk have no ability to predict
bank failures.

The OCC’s supervision is required by
law to focus on the safety and
soundness of its institutions and
compliance with laws and regulations
as well as, as applicable, fair access to
financial services and fair treatment of
customers.? The FDIC is responsible for
the supervision and examination of
State nonmember banks, including for
safety and soundness principles.® In
furtherance of these objectives, the
agencies’ supervision should focus on

512 U.S.C. 1.

6 See 12 U.S.C. 1811 et seq. The FDIC also insures
the deposits of insured depository institutions and
manages receiverships of failed depository
institutions.
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concrete risks and objective criteria
directly related to applicable statutory
requirements. In the agencies’
experience, using reputation risk in its
supervisory process does not further
this mission.

III. Overview of the Notices of Proposed
Rulemaking and General Summary of
Comments

The proposed rule sought to codify
the removal of reputation risk from the
OCC and FDIC’s supervisory programs.
The proposed rule would have
prohibited the agencies from criticizing,
formally or informally, or taking adverse
action against an institution on the basis
of reputation risk. In addition, under the
proposal, the agencies would be
prohibited from requiring, instructing,
or encouraging an institution or its
employees to refrain from contracting
with or to terminate or modify a
contract with a third party, including an
institution-affiliated party, on the basis
of reputation risk. The proposed rule
also stated that the agencies could not
require, instruct, or encourage an
institution or its employees to refrain
from doing business with or to
terminate or modify a business
relationship with a third party,
including an institution-affiliated party,
on the basis of reputation risk. The
proposed rule would have also
prevented the agencies from requiring,
instructing, or encouraging an
institution to enter into a contract or
business relationship with a third party
on the basis of reputation risk. The
proposed rule would have further
prohibited the agencies from requiring,
instructing, or encouraging an
institution or an employee of an
institution to terminate a contract with,
discontinue doing business with, or
modify the terms under which it will do
business with a person or entity on the
basis of the person’s or entity’s political,
social, cultural, or religious views or
beliefs, constitutionally protected
speech, or solely on the basis of the
third party’s involvement in politically
disfavored but lawful business activities
perceived to present reputation risk.

The proposed rule was solely focused
on the functions and activities of the
OCC and the FDIC. The proposed rule
did not include prohibitions,
restrictions, or requirements on the self-
directed activities of supervised
institutions or institution-affiliated
parties.

The proposed rule provided
definitions of several terms used in the
rule, including “adverse action,” “doing
business with,” “institution,”
“institution-affiliated party,” and
“reputation risk.”

The prohibitions of the proposed rule
would have applied to actions taken on
the basis of reputation risk; political,
social, cultural, or religious views and
beliefs; constitutionally protected
speech; or solely based on bias against
politically disfavored but lawful
business activities perceived to present
reputation risk. The proposed rule
would not have prohibited criticism,
supervisory feedback, or other actions to
address traditional risk channels related
to safety and soundness and compliance
with applicable laws, including credit
risk, market risk, and operational risk
(including cybersecurity, information
security, and illicit finance), provided
that such criticism, supervisory
feedback or other action addressing
these other risks was not a pretext
designed to covertly continue
supervision for reputation risk.

Under the proposed rule, the OCC
planned to make seven conforming
amendments to the OCC’s regulations to
eliminate references to reputation risk.
These conforming amendments would
be made in (1) the list of risks a national
bank shall consider, as appropriate, as
set out in 12 CFR part 1 of the OCC
regulations; and (2) the safety and
soundness standards set forth in 12 CFR
part 30 of the OCC regulations,
including the OCC guidelines. The OCC
regulations at 12 CFR part 30 would
include six conforming amendments.”

Under the proposed rule, the FDIC
planned to make one conforming
amendment to the FDIC’s regulations
relating to reputation risk. This
amendment would be made in the safety
and soundness standards set forth in 12
CFR part 364 of the FDIC’s regulations.?
Under the proposed rule, the FDIC
would eliminate the reference to
reputation risk in the regulation.

The agencies received comments on
many areas of the proposed rule. The
commenters represented government
entities, congresspeople, industry trade
groups, nonprofits, financial
institutions, other types of businesses,
and individuals. The agencies received
a mix of comments both supporting and
opposing the proposed rule. Many
commenters made suggestions for
alternatives to the rule or for ways to
strengthen or alter the rule.

IV. Overview of Final Rule

The agencies have decided to adopt
the proposed rule with minor
modifications.

7 See 91 FR 16156 (Apr. 1, 2026) (rescission of
appendix E of 12 CFR part 30 effective May 1,
2026).

812 CFR part 364.

A. Comments Regarding the Need for
and Adoption of the Rule

Although the agencies received
comments both supporting and
opposing the proposed rule, the
majority of comment letters expressed
support. Many commenters urged the
agencies to adopt the proposed rule
because they perceived reputation risk
to be ill-suited as a supervisory tool.
These commenters expressed concern
that reputation risk is subjective and
hard to measure in a predictable or
quantitative fashion. These observations
mirrored the agencies’ experience with
the shortcomings of reputation risk as a
supervisory tool, as discussed above in
the “Background” section. The
commenters explained that this
subjectivity interfered with both banks
and other regulators for FDIC-insured
banks, such as State banking agencies,
being able to anticipate Federal
regulators’ perspectives and concerns.
These commenters also noted that
regulators’ focus on reputation risk, and
the consequent need for financial
institutions to focus on anticipating
regulators’ concerns regarding
reputation risk, distract from more
material risks or better use of resources.
The agencies agree with these
observations by commenters on the
harms of including reputation risk in
the supervisory program.

In contrast, other commenters
opposed the proposed rule and stated
that examination for reputation risk is
necessary to support bank safety and
soundness. In contrast to the
commenters who stated that reputation
risk cannot be measured quantitatively
or objectively, one commenter stated
that it could be measured accurately.
However, this commenter did not
recommend an actionable method that
the agencies could adopt for such a
measurement, and the regulators are not
aware of an objective and reliable
method for measuring reputation risk.

Some of these commenters stated that
damage to a bank’s reputation can cause
substantial financial harm to a bank. As
support for this assertion, some
commenters cited the spring 2023 bank
failures, which they claimed happened
due to reputational harms to the
financial institutions involved.
However, those failures were caused by,
among other contributing factors, a lack
of public confidence in the financial
condition of the institutions; the
agencies have not identified non-
financial reputation risk as among them.
The final rule is adopting from the
proposed rule a definition of reputation
risk that specifically excludes issues
that could negatively impact public



Federal Register/Vol.

91, No. 69/Friday, April 10, 2026 /Rules and Regulations

18283

perception for reasons ‘““clearly and
directly related to the financial
condition of the institution.” Thus, the
concerns that caused the public to cease
doing business with the institutions
affected by the spring 2023 bank failures
were not the types of concerns that
would fall under the definition of
reputation risk in the final rule and for
which the agencies would be prevented
from supervising. Indeed, the Spring
2023 failures were examples of the types
of material financial risks on which
regulators and institutions need to focus
and from which they can be distracted
by more nebulous and not-financially-
related reputation risk concerns.

Some commenters argued that
removing supervision for reputation risk
downplays the importance of customer
loyalty and trust. However, the agencies
have not observed that supervision for
reputation risk helps support customer
loyalty to financial institutions, an area
that banks compete on. Indeed, as
another commenter explained, policing
for reputation risk concerns can actually
harm an institution’s customer loyalty.
This commenter explained how
financial institutions could harm their
reputations by closing accounts on the
basis of religious or political bias and
thus how attempts to mitigate
reputation risk can actually harm
financial institutions. The commenter
provided an example of negative
publicity that a bank purportedly
experienced after closing the
commenter’s account allegedly for
religious reasons.

In the agencies’ experience,
supervising for reputation risk requires
the agencies to determine which sides of
potentially contentious political, social,
and religious issues will be favored by
the customers of the regulated
institutions. Attempting to ensure
“customer loyalty” for regulated
institutions by preventing regulated
institutions from providing services for
businesses, individuals, or activities
that may offend customers requires the
agencies to accurately predict public
sentiment regarding controversial
issues. The agencies have not shown the
ability to accurately do this in a
consistent and reliable manner, and
efforts to predict public opinion have
distracted both regulators and the
regulated from focusing on risks they
can understand and predict.

Commenters were divided on whether
supervision for reputation risk harms
the integrity of the banking system and
banking regulation. One commenter
stated that removing supervision for
reputation risk would harm the integrity
of the banking system, the political
institutions, U.S. elections, and

ultimately national security. However,
as another commenter noted, the
agencies’ efforts to take sides in ongoing
public debates can harm the stability of
the banking system because whichever
side the regulators decide against and
denounce as causing reputational harm
to financial institutions will lose faith
and trust in the regulators, thus harming
the credibility that U.S. financial
regulatory structure relies upon. For the
reasons explained by this commenter,
the agencies believe that the harm to
their public legitimacy that will come
from entering into contentious public
debates outside of their statutory
responsibilities is greater than the
potential for not supervising for
reputation risk to cause harm, risk
which the agencies believe to be highly
unlikely for the reasons described
above.

Another commenter stated that the
proposed rule strips away an important
means of recognizing discrimination
and extremism in financial institutions.
This commenter argued that reputation
risk has been a regulatory tool that
allowed early intervention in
developing patterns of discriminatory or
predatory banking practices by banks.
Another commenter, similarly, was
concerned that removing examination
for reputation risk would cause
financial institutions to lose their ability
to detect emerging threats such as
certain fraud schemes. Other
commenters were likewise concerned
that removing supervision for reputation
risk would remove deterrence from
banks engaging in predatory practices
such as fraudulent account scandals or
from providing services for people who
have committed crimes. Similarly,
another commenter argued that the
agencies should consider that removing
reputation risk could lead to increased
incidence of illegal and risky activities
that might be flagged by reputation risk
monitoring. In the same vein, one
commenter opined that removing
examination for reputation risk would
increase unethical behavior by banks.
This same commenter further stated that
the agencies must consider that
removing reputation risk could lead to
worsening service for customers.
However, the final rule does not repeal
or alter any of the existing laws or
regulations prohibiting discriminatory
or predatory banking practices, and
there is no evidence suggesting it could
lead to worsening customer service.
Moreover, issues stemming from a lack
of customer service fall outside of what
is being considered to be a reputation
risk, as defined in the final regulation.
Illegal discrimination and predatory

practices will continue to be forbidden,
and the agencies will continue to expect
their regulated institutions to comply
with all applicable laws addressing
these issues. Moreover, the proposed
rule does not alter the legal
requirements and supervisory
expectations around the detection and
prevention of fraud. The removal of
reputation risk from the agencies’
supervisory programs will not impact
the agencies’ continued examination for
compliance with these types of laws,
but rather will allow the agencies to
better allocate its resources during
examinations.

B. Comments Regarding Harms From
Regulators Pressuring Banks To Stop
Serving Certain Industries Due to
Perceived Reputation Risks

Some commenters argued that
economic harm to both individuals and
to the broader economy resulted from
debanking customers due to perceived
reputation risk. Some of these
comments were from individuals or
trade organizations whose members had
been debanked despite the benefits that
they believed their industry or business
offered to the economy. These
commenters argued that their members
were engaged in lawful business
operations, complied with extensive
regulations as applicable, and employed
many Americans. Other commenters
noted that financial institutions benefit
from greater engagement with all
industries in the U.S. economy and that
such financial institutions are
financially harmed by being prevented
from doing business with certain sectors
due to reputational concerns. These
observations about the harms from
regulators pressuring banks to stop
serving certain industries under the
guise of protecting against reputation
risk are generally consistent with the
agencies’ understanding of supervision
for reputation risk. The agencies agree
with these observations about these
harms and that the agencies should not
be requiring, instructing, or encouraging
an institution to close an account, to
refrain from providing an account,
product, or service, or to modify or
terminate any product or service on the
basis of a perceived reputation risk.

One commenter expressed concern
about the “economic distortion” created
by the use of reputation risk and by the
regulators picking economic winners
and losers. Another commenter
similarly noted that debanking due to
reputation risk can also open the door
to what the commenter described as an
“economic heckler’s veto” by any
economically powerful entity, such as a
customer or investor. This commenter
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argued that allowing an economically
powerful entity to pressure an
institution to not provide services to
certain businesses by claiming that such
would create reputation risk could, in
practice, give outsized weight to those
who already have economic or financial
power.

In support of banks’ discretion, one
commenter stated that businesses such
as those involving digital assets or fossil
fuels are not members of a protected
class and therefore are not entitled to
guaranteed access to the banking
system. Similarly, another commenter
stated that the government should not
be favoring certain sectors by preventing
financial institutions from debanking
them. However, the rule both as
proposed and as adopted here only
constrains agency action and does not
compel or restrict any actions by
financial institutions.

As noted, the agencies agree with the
concerns about economic distortions
caused by regulators favoring or
disfavoring certain legal businesses over
other legal businesses. It is not the role
of financial regulators to pick winners
and losers among lawful businesses or
to attempt to suppress lawful
businesses.

C. Legal and Constitutional-Related
Concerns Regarding the Agencies’ Use
of Reputation Risk

Some commenters contended that the
use of reputation risk as a supervisory
tool violates multiple parts of the U.S.
Constitution. For example, some
commenters expressed the concern that
reputation risk has been used to chill
free speech. One commenter also argued
that the use of reputation risk is in
violation of the Fifth Amendment of the
Constitution because it is
unconstitutionally vague. Other
commenters argued that the use of
reputation risk infringes on Americans’
Second Amendment right to bear arms
by causing debanking in the firearms
industry.

The agencies believe that, regardless
of the constitutionality of using
reputation risk, removing it will reduce
the subjectivity of the supervisory
program and thus improve the oversight
of financial institutions. Thus, agencies
do not need to determine whether there
would be further issues regarding
constitutionality. Therefore, the
agencies see removing reputation risk
from the supervisory program as a
prudent measure to address the
potential for such transgressions.

Commenters also alleged that the use
of reputation risk violated the
Administrative Procedure Act (APA).
Specifically, these commenters argued

that the agencies’ prior use of reputation
risk violated the APA requirement that
agency actions not be arbitrary or
capricious, that substantive rules be
promulgated through notice-and-
comment procedures, and that agencies
act within their statutory authority. The
agencies believe that, regardless of
consistency with APA requirements,
removing reputation risk will be of
benefit by providing less opportunity for
subjectivity in the future. Thus, this
concern is another reason that the
agencies have decided to adopt the final
rule.

D. Suggestions for Alternatives To
Removing Reputation Risk From the
Supervisory Program

Several commenters suggested that
the agencies reform the use of
reputation risk in its supervisory
program rather than remove the concept
entirely. These commenters argued that
the agencies could establish clearer
standards and metrics for measuring
reputation risk to make it more
objective. However, these commenters
did not propose methods for
accomplishing this that would be
actionable and effective, and, in the
agencies’ experience, such standards
and metrics do not exist in a form that
is accurate and consistent. Moreover,
even if reputation risk could be
monitored through clearer standards or
metrics, as explained above, agency
experience has not shown a clear and
consistent connection between
reputation risk and actual financial
harm to regulated institutions.
Therefore, even if clearer standards or
metrics could be established, the
resources necessary to formulate such
clearer metrics would still not be well
spent because it is not clear that the
purported risk being measured actually
impacts financial institutions’ safety
and soundness.

E. Comments Regarding Evidence of
Debanking

Several commenters argued that the
agencies had not presented sufficient
evidence that debanking occurred that
was caused by regulators’ concerns
regarding reputation risk. In contrast,
other commenters alleged that they or
their members had been debanked due
to political biases that were labeled as
reputation risk. The agencies believe
that the potential for reputation risk to
be misused in this manner supports
removal from the agencies’ supervisory
program.®
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F. Comments Alleging That the
Agencies Failed To Consider Certain
Aspects of the Rule

One commenter argued that the
agencies had not presented enough
evidence that ceasing to examine for
reputation risk would lead to better
supervisory outcomes. To the contrary,
as the agencies explained above in the
“Background” section, while there are
examples of risks like credit risk and
liquidity risk being the primary driver of
an institution’s unsafe or unsound
condition, the agencies have not seen
evidence that reputation risk can be the
primary driver of an institution being in
unsafe or unsound condition. Even in
cases when reputational issues are
identified as a cause of harm that has
impacted a supervised institution’s
financial condition, there are typically
other more significant factors, such as
those relating to the institution’s capital,
asset quality, liquidity, earnings, or
interest rate sensitivity, that are the
primary drivers of the institution’s
weakened financial condition.

Commenters also alleged that the rule
failed to consider the loss to the Deposit
Insurance Fund from not examining for
reputation risk. As the agencies have
explained, given the lack of ev